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PREFACE  TO  VOLUME  XLVII. 


Perhaps  the  case  in  this  volume  best  entitled  to  be 
called  a  leading  one  is  Wright  y.  Tatham^  p.  136,  deciding 
a  question  in  the  law  of  evidence  on  which  the  Judges 
consulted  by  the  House  of  Lords  were  divided. 

Another  House  of  Lords  case,  Don  v.  Lippmann^  p.  1,  is 
still  the  leading  authority  on  the  conflict  of  laws  in  the 
matter  of  periods  of  limitation  or  prescription. 

In  Morris  v.  DavieSy  p.  50,  we  have  an  example  of 
a  cause  living  a  quarter  of  a  century  from  the  filing 
of  the  bill  in  1812  to  the  final  judgment  of  the  House 
of  Lords  in  1837  (see  at  p.  55). 

We  may  notice,  among  minor  curiosities  and  antiquities 
of  the  law,  discussion  of  the  legality  of  weirs  at  common 
law  before  Magna  Charta,  Williams  v.  Wilcox^  p.  600,  and 
of  the  prescriptive  right  asserted  by  the  Vice-Chancellor 
of  Cambridge  University  to  grant  licences  to  ale-houses, 
R.  V.  Archdallj  p.  583. 

A  statement  made  by  Patteson,  J.  in  Lt/ons  v.  Martin^ 
at  p.  640,  is  too  wide  according  to  the  law  as  now  settled. 
"  A  master,"  it  is  said,  "  is  liable  where  his  servant  causes 
injury  by  doing  a  lawful  act  negligently,  but  not  where 
he  wilfully  does  an  illegal  one."  This  test  is  not  con- 
clusive; even  a  wilful  trespass  may  make  the  master 
liable,  if  committed  by  the  servant  in  the  course  of  service, 
in  the  master's  interest  and  for  his  supposed  benefit : 
Limpus  V.  London  General  Omnibus  Co.  (1862)  1  H.  &  C. 


vi    ''■:■  PREFACE  TO  VOLUME  XLVII. 

526|  32  L.  J.  Ex.  34;   though  such  oases  are  not  likely 
to  be  frequent. 

Pozzi  Y.  Shtptan,  p.  802,  is  an  important  case  on  the 
nature  of  a  common  carrier's  liability.  A  declaration 
against  common  carriers  was  read,  after  verdict,  as 
founded  not  on  contract,  but  on  an  independent  common 
law  duty,  so  that  a  verdict  could  pass  against  one  defendant 
separately.  In  later  years  there  was  for  some  time  a 
tendency,  if  not  more,  to  discredit  this  view,  and  hold 
that,  at  all  events  where  there  was  a  contract  in  fact, 
the  duty  must  be  in  contract  alone:  see  Fleming  v. 
Manchester,  Sheffield  and  Lines.  R.  Co.  (1878)  4  a  B. 
Div.  81.  But  this  tendency  seems  now  to  be  reversed : 
Turner  v.  Stallibrass  [1898]  1  Q.  B.  56,  67  L.  J.  a  B. 
52,  where  however  Fleming^ s  case  was  not  cited;  Taylor 
V.  Manchester,  Sheffield  and  Lines.  R.  Co.  [1895]  1  Q.  B. 
134,  64  L.  J.  Q.  B.  6,  both  in  C.  A.  The  earlier 
authorities  are  therefore  much  less  near  being  obsolete 
than  they  were  a  generation  ago.  Cp.  Sir  E.  V.  Williams 
in  1  Wms.  Saund.  473—474. 
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Appeal  from  the  Court  of  Session. 
DON    V.    LIPPMANN. 

(6  Clark  &  FiimeUy,  1—22.) 

Foreign  judgment — ^Bills  of  exchange. 

Where  a  contract  made  in  one  country  is  sued  upon  in  another, 
questions  relating  to  the  remedy  are  determined  by  the  lex  fort  {I), 

Where,  therefore,  bills  were  drawn  and  accepted,  and  became  due  in 
France,  but  the  acceptor,  a  Scotchman,  before  the  bills  became  due, 
returned  to  Scotland,  and  there  continued  till  his  death :  Held,  by  the 
Lords,  (reversing  the  decision  of  the  Court  of  Session,)  that  more  than 
six  years  having  elapsed  between  the  time  of  the  bills  becoming  due 
and  the  action  being  brought,  the  Scotch  law  of  prescription  applied, 
and  that  its  effect  was  not  prevented  by  the  fact  that  the  payee  had 
taken  legal  proceedings  in  France  during  the  absence  of  the  debtor,  and 
had  obtained  judgment  against  him. 

A  Court  which  is  called  on  to  enforce  a  foreign  judgment  may 
examine  into  that  judgment  to  see  whether  it  has  been  rightfully 
obtained  or  not. 

The  late  Sir  Alexander  Don,  the  father  of  the  appellant, 
happened  to  be  within  the  French  territory  *in  1802,  when 
hostilities  recommenced  between  this  country  and  France  after 
the  Peace  of  Amiens,  and  with  many  other  British  subjects  was 
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DoK  tyrannically  detained  in  France.  He  remained  a  prisoner  until 
LippMAKK.  February,  1810.  Upon  the  13th  of  November,  1809,  Charles 
Fagan,  merchant  in  Paris,  drew  two  bills  ppon  him,  which  are 
dated  '' Versailles,"  ordering  him,  as  acceptor,  to  pay  to  the 
respondent  Lippmann,  who  was  named  in  the  bills  as  payee,  the 
sum  of  20,000  francs,  each  bill  being  for  that  amount.  These 
bills  were  drawn  upon  the  acceptor  at  the  "  Hotel  de  Richelieu, 
Paris,"  his  place  of  residence ;  were  made  payable  on  the  1st  of 
March ;  and  were  drawn  and  accepted  in  the  following  terms : 

Versailles,  le  13  9bre  1809. 

Bon  pour  20,000  fr. 
Au  premier  Mars  prochain,  paye  par  cette  premiere  de  change, 
a  Tordre  de  M.  Lippmann,  le  somme  de  vingt  mille  francs,  valeur 
re9u,  sans  autre  avis. 

Bon  pour  vingt  mille  francs. 

(Signed)        Ghas.  Faoan. 
A  Monsieur, 

Monsr.  Don. 

Hotel  Richelieu,  Rue  Neuve 

St.  Augustin,  Paris, 

Accepte  pour  le  somme  de  vingt  mille  francs,  payable  le 

premier  Mars  1810. 

(Signed)        Alexander  Don. 

Versailles,  le  13  9bre  1809. 

Bon  pour  20,000  fr. 

Au  premier  Mars  prochain,  paye  par  cette  premiere  de  change, 
[  *3  J        a  Tordre  de  M.  Lippmann,  le  ^somme  de  vingt  mille  francs,  valeur 
re9u,  sans  autre  avis. 

Bon  pour  vingt  mille  francs. 
(Signed)        Ghas.  Faoan. 
A  Monsieur, 
Monsr.  Don. 

Hotel  Richelieu,  Rue  Neuve 
St.  Augustin,  Paris. 
Accepte  pour  le  somme  de  vingt  mille  francs,  payable  le 
premier  Mars  1810. 

(Signed)        Alexander  Don. 
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Before  the  bills  became  due,  Sir  Alexander  Don  left  Paris,  and         Don 
was  in  England  in  the  month  of  February,  1810.     When  the    lippmann. 
bills  became  due  they  were  dishonoured,  and  protested  for  non- 
payment against  the  acceptor,  and  the  dishonour  was  intimated 
to  Charles  Fagan,  the  drawer. 

M.  Lippmann  then  commenced  proceedings  according  to  the 
law  of  France,  against  both  the  acceptor  and  drawer  of  the  bills, 
and,  in  the  action  raised  before  the  Tribunal  de  Commerce  of  the 
Department  of  the  Seine,  Charles  Fagan,  the  drawer,  made 
appearance,  but  he  did  not  deny  the  validity  of  the  debt.  He 
requested  the  Court,  however,  to  give  him  time,  in  order  that  he 
might  arrange  as  to  payment  of  the  bills.  On  the  26th  July, 
1810,  judgment  was  pronounced  against  both  the  drawer  who 
had  made  appearance,  and  against  Sir  Alexander  Don  the 
acceptor  in  absence.  All  the  requisites  of  the  law  of  France 
were  stated  to  have  be^n  complied  with  in  these  proceedings. 
The  decree  of  the  Court  was  for  payment  of  the  contents 
of  the  bills,  and  fifty-nine  francs  of  expenses,  exclusive  of 
the  expense  of  registering  the  judgment.  This  judgment  was, 
in  the  ^pleadings  in  the  present  suit,  alleged  to  have  been  [  *4  j 
intimated  on  the  22nd  October,  1810,  by  the  proper  officer,  and 
according  to  legal  form,  at  the  former  residence  of  Sir  Alexander 
Don ;  and  it  was  stated,  that  he  had  left  the  "  Hotel  Richelieu  " 
about  six  months  before,  and  was  believed  by  the  servants  at  the 
hotel  to  have  gone  to  England.  Execution  then  followed  against 
the  effects  of  Charles  Fagan,  as  his  person  could  not  be  found. 
That  person  afterwards  died,  and  about  the  month  of  March, 
1813,  his  effects  were  sold  at  the  instance  of  M.  Lippmann,  and 
the  sale  was  reported  by  the  auctioneer  as  having  produced  484 
francs,  after  deducting  expenses,  for  which  credit  is  given.  A 
claim  was  made  on  Sir  Alexander  Don,  but  he  positively 
declared  that  he  had  remitted  to  France  ample  funds  to  pay  all 
his  just  debts,  and  after  a  correspondence  i>n  the  subject,  which 
took  place  in  1814,  no  further  claim  was  made  on  Sir  Alexander 
Don  in  his  lifetime.  He  died  in  April,  1820.  The  action,  now 
the  subject  of  appeal,  was  commence  on  the  3rd  of  April,  1829, 
and  it  was  founded  both  upon  the  bills  and  the  judgment.  The 
defendant,  who,  being  an  infant,  appeared  by  his  tutor,  set  up 
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Don  in  defence  the  Act  of  1772,  by  wliicli  it  is  declared  "  that  no  bill 
LippM ANK.  of  exchange,  &c,  shall  be  of  force  in  Scotland  unless  diligence 
shall  be  raised  and  executed,  or  action  commenced  thereon 
Mrithin  six  years  from  and  after  the  terms  at  which  the  sums  in 
the  said  bills  shall  become  exigible."  The  question  therefore 
which  was  raised,  was,  whether  the  law  of  Scotland  or  that  of 
France  was  applicable  to  the  case.  If  the  former,  then  the  Act 
of  1772,  which  limits  the  right  ol  suing  to  within  six  years  after 
the  bill,  &c.  becomes  due,  had  taken  e£fect,  and  the  action  was 
barred  by  prescription ;  if  the  latter,  then  the  bar  by  prescription 
[  *5  ]  would  take  e£fect  at  five  years  from  the  *date  of  the  instrument, 
unless  proceedings  were  taken  in  a  French  Court  on  such 
instrument,  but  if  such  proceedings  were  taken,  then  after 
judgment  therein  obtamed,  the  prescription  would  not  be  a 
bar  for  thirty  years  after  the  date  of  the  judgment,  and  con- 
sequently the  decree  in  the  French  Court  might  properly  be 
made  the  ground  of  the  present  suit.  When  the  case  came 
before  the  Lord  Ordinary,  he  took  the  opinions  of  French 
counsel  on  the  law  of  France,  and  after  having  taken  time  for 
consideration,  he  pronounced  an  interlocutor  repelling  the  plea 
of  sexennial  prescription,  and  finding  that  the  defendant  was 
entitled  to  be  reponed  against  the  judgment  of  the  Tribunal 
of  Commerce  in  France.  He  therefore  appointed  the  parties  to 
be  further  heard  on  the  merits  of  the  case.  In  a  note  appended 
to  the  interlocutor,  his  Lordship  went  fully  into  the  question  of 
the  particular  law  by  which  a  claim  on  bills  of  this  sort  was  to 
be  decided,  and  intimated  that  he  looked  upon  the  proceedings 
in  France  as  merely  sufficient  to  repel  the  plea  of  prescription, 
but  not  as  sufficient  to  preclude  the  defender  from  answering  the 
claim  by  going  into  the  merits  of  the  case.  The  Lords  of  the 
First  Division  of  the  Court  of  Session  sustained  this  interlocutor. 

Sir  W.  Follett  and  Mr.  M.  Smith  for  the  appellant.    *    *    * 

[  8  ]  Dr.  Lmhington  and  Mr.  OorJUm  for  the  respondent.    «    *    ♦ 

il/«y26.      Lord  Brougham: 

[  11  ]  My  Lords,  there  is  a  case  of  Don  v.  Lippmann  which  was 

recently  argued  before  your  Lordships,  and  which  involving  as 
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it  does  a  matter  of  national  law,  is  one  of  considerable  import-         Don 

ance.    The  facts  of  the  case  are  these.    The  late  Sir  Alexander    lippmakn. 

Don  was  the  acceptor  of  two  bills  of  exchange,  drawn  on  him  by 

one  Fagan,  for  the  sum  of  20,000  francs  each,  and  payable  on 

the  1st  of  March,  1810,  to  Pagan's  order.    He  accepted  these 

bills  in  France,  but  soon  afterwards  returned  to  Scotland  and 

died  there,  leaving  the  present  appellant*  an  infant,  who  now 

appears  with  the  concurrence  of    a  tutor.    This  action  was 

commenced  in  Scotland,  in  April,  1829,  by  the  payee  of  the 

bill  against  the  appellant  as  the  representative  of  his  father; 

the  payee  having  previously,  namely,  in  1810,  proceeded  in  the 

French  Courts  against  Fagan  the  drawer  and  Sir  Alexander  Don 

the  acceptor,  and  obtained  judgment  there.    In  that  proceeding 

Sir  A.  Don  was  not  cited,  except  according  to  a  form  known  in 

the  French  Ciourts  of  Judicature,  by  the  affixing  of  notice  in  a 

public  office.    The  payee  then  commenced  this  action  both  on 

the  bills  and  on  the  judgment  obtained  in  that  proceeding  in  the 

French  Courts.    The  appellant  defended  himself  by  setting  up 

prescription  under  the  Scotch  Act  of  1772.    The  Lord  Ordinary, 

before  whom  the  case  came,  after  taking  the  opinions  of  French 

counsel  for  the  purpose  of  informing  the  Court  as  to  what  was 

the  French  law,  pronounced  an  interlocutor,  repelling  the  defence 

of  the  Scotch  limitation  of  six  years,  holding  that  the  French 

judgment  did  operate  *as  an  interruption  of  the  prescription,       [  *12  ] 

and  was  valid  as  an  answer  to  that  defence  in  this  case,  and  as 

he  held  the  French  law  to  be  valid  for  the  purpose  of  interrupting 

the  prescription,  he  allowed  the  judgment  of  the  French  Court 

to  enter  into  his  consideration  of  the  case,  but  did  not  hold  it  to 

be  conclusive.    He  therefore  reponed  the  defendant  below,  and 

allowed  him  to  make  out  a  defence  in  what  manner  he  could  on 

the  merits.    On  this  decision  the  case  was  brought  before  the 

Lords  of  the  First  Division  of  the  Court  of  Session,  and  they 

affirmed  the  judgment  of  the  Lord  Ordinary.     This  appeal  was 

then  brought  before  your  Lordships. 

It  appears  that  in  Scotland, — and  it  is  rather  singular  that  it 
should  be  so, — where  a  bill  is  accepted  payable  generally,  with- 
out any  particular  place  being  named,  it  shall  be  deemed  payable 
at  the  place  at  which  the  acceptor  is  domiciled  when  it  beooioeB 
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Don  due.  It  becomes  of  some  importance  to  know  where  the  bills 
Lipr-MANN.  were  payable,  because  this  principle,  \^hich  has  been  adopted  of 
late  years  in  many  of  the  Scotch  decisions,  and  towards  which  I 
admit  the  great  leaning  of  the  Scotch  profession  is,  renders  it 
material  to  consider  whether  this  is  a  Scotch  or  a  foreign  debt. 
Yet  sometimes  this  expression  is  used  in  the  cases  without 
affording  any  accuracy  of  description,  for  sometimes  the  debt  is 
called  English  or  French  in  respect  of  the  place  where  the  con- 
tract was  made ;  sometimes  it  is  the  place  of  the  origin,  sometimes 
of  the  payment  of  the  contract,  and  sometimes  of  the  domicile  of 
one  of  the  parties.  But  at  all  events  it  becomes  important  to 
consider  whether  this  was  a  foreign  or  a  Scotch  debt.  In  the 
present  case  it  was  held  most  properly  to  be  a  foreign  debt. 
That  is  a  fact  admitted;  it  is  out  of  all  controversy.  This 
therefore  must  now  be  taken  to  be  a  French  debt,  and  then  the 
[  *13  ]  general  law  is,  that  where  *the  acceptance  is  general,  naming  no 
place  of  payment,  the  place  of  payment  shall  be  taken  to  be  the 
place  of  the  contracting  of  the  debt.  I  shall  therefore  deal  with 
this  bill  as  if  it  was  accepted  payable  in  Paris. 

On  these  short  and  admitted  facts,  and  on  this  further 
assumption,  that  the  bill  being  accepted  in  France  is  payable 
there,  the  question  arises,  and  it  is  one  which  is  not  only  the 
principal  point,  but  it  disposes  of  all  the  rest,  namely,  which  of 
the  two  laws,  the  law  of  France,  where  the  bill  is  accepted  and 
is  payable,  or  that  of  Scotland,  where  the  debtor  resides,  shall 
rule  the  decision  of  the  case.  That  is,  in  other  words,  whether 
the  prescription  set  up  is  to  be  that  of  Scotland  or  France.  The 
law  on  this  point  is  well  settled  in  this  country,  where  this 
distinction  is  properly  taken,  that  whatever  relates  to  the  remedy 
to  be  enforced,  must  be  determined  by  the  lex  fori,  the  law  of  the 
country  to  the  tribunals  of  which  the  appeal  is  made.  This  rule 
is  clearly  laid  down  in  The  British  Linen  Company  v.  Ihrnm- 
mond  (1),  De  la  Vega  v.  Vianna{2),  and  in  Htiljer  v.  Steineriti), 
though  the  reverse  had  previously  been  recognised  in  WiUiam$  v. 

(1)  34  B.   B.   595  (10   B.    &    C.  202;  2  Soott,  304;  1  Hodges,  206; 
903).  2  Dowl.  P.  C.  781 ;  and  4  Moore  ft 

(2)  35  B.  B.  298  (1  B.  &  Ad.  284).  Soott,  328). 

(3)  42  B.  B.  598  (2  Bing.  X.  C.  ^ 
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Janei  (i).  Then  assuming  that  to  be  the  settled  rule,  the  only  *  Don 
question  in  this  case  would  be,  whether  the  law  now  to  be  lippmank. 
enforced  is  the  law  which  relates  to  the  contract  itself,  or  to  the 
remedy.  When  both  the  parties  reside  in  the  country  where  the 
act  is  done,  they  look  of  course  to  the  law  of  the  country  in 
which  they  reside.  The  contract  being  silent  as  to  the  law  by 
which  it  is  to  be  governed,  nothing  is  more  likely  than  that  the 
lex  loci  eoMtractui  should  be  considered  at  the  time  *the  rule,  for  [  *H  ] 
the  parties  would  not  suppose  that  the  contract  might  afterwards 
come  before  the  tribunals  of  a  foreign  country.  But  it  is  other- 
wise when  the  remedy  actually  comes  to  be  enforced.  The 
parties  do  not  necessarily  look  to  the  remedy  when  they  make 
the  contract.  They  bind  themselves  to  do  what  the  law  they 
live  under  requires;  but  as  they  bind  themselves  generally,  it 
may  be  taken  as  if  they  had  contemplated  the  possibility  of 
enforcing  it  in  another  country.  That  is  the  lowest  ground  on 
which  to  place  the  case.  The  inconvenience  of  pursuing  a' 
different  course  is  manifest.  Not  only  the  principles  of  the  law, 
but  the  known  course  of  the  Courts  renders  it  necessary  that  the 
rules  of  precedent  should  be  adopted,  and  that  the  parties  should 
take  the  law  as  they  find  it,  when  they  come  to  enforce  their 
contract.  It  is  true  that  there  may  be  no  difficulty  in  knowing 
the  law  of  the  place  of  the  contract,  while  there  may  be  a  great 
difficulty  in  knowing  that  of  the  place  of  the  remedy.  But  that 
is  no  answer  to  the  rule.  The  distinction  which  exists  as  to  the 
principle  of  applying  the  remedy,  exists  with  even  greater  force 
as  to  the  practice  of  the  Courts  where  the  remedy  is  to  be 
enforced.  No  one  can  say  that  because  the  contract  has  been 
made  abroad,  the  form  of  action  known  in  the  foreign  Court 
must  be  pursued  in  the  Courts  where  the  contract  is  to  be 
enforced,  or  the  other  preliminary  proceedings  of  those  Courts 
must  be  adopted,  or  that  the  rules  of  pleading,  or  the  curial 
practice  of  the  foreign  country  must  necessarily  be  followed. 
No  one  will  assert  that  before  the  Jury  Court  in  Scotland 
the  English  creditor  of  a  domiciled  Scotchman  would  have  the 
right  to  call  for  a  trial  of  the  case  by  a  jury;  or  take  the 
converse,  that  a  Scotchman  might  refuse  the  intervention  of  a 
(1)  12  B.  B.  401  (13  East,  439). 
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Don  '  jury  here,  and  insist  on  having  the  case  tried,  as  in  Scotland,  by 
LippM AKK.    the  Judge  *only.    No  one  will  contend  in  terms  that  the  foreign 

[  *ifi  ]  rales  of  evidence  should  guide  us  in  such  cases ;  and  yet  it  is  not 
so  easy  to  avoid  that  principle  in  practice  if  you  once  admit,  that 
though  the  remedy  is  to  be  enforced  in  one  country,  it  is  to  be 
enforced  according  to  the  laws  which  govern  another  country. 
Look  to  the  rules  of  evidence,  for  example.  In  Scotland  some 
instruments  are  probative :  in  England,  until  after  the  lapse  of 
thirty  years,  they  do  not  prove  themselves.  In  some  countries 
forty  years  are  required  for  such  a  purpose ;  in  others  thirty  are 
sufficient.  How,  then,  is  the  law  to  be  ascertained  which  is  to 
govern  the  particular  case.  In  one  Court  there  must  be  a 
previous  issue  of  fact ;  in  another  there  need  be  no  such  issue. 
In  the  latter;  then,  the  case  must  be  given  up  as  a  question  of 
evidence.  Then  come  to  the  law.  The  question,  whether  a 
parol  agreement  is  to  be  given  up  or  can  be  enforced,  must  be 
tried  by  the  law  of  the  couqtry  in  which  the  law  is  set  in  motion 
to  enforce  the  agreement.  Again,  whether  payment  is  to  be 
presumed  or  not,  .must  depend  on  the  law  of  that  country,  and 
so  must  all  questions  of  the  admissibility  of  evidence,  and  that 
clearly  brings  us  home  to  the  question  on  the  Statute  of  Limita- 
tions. Until  the  Act  of  Lord  Tenterden,  a  parol  agreement  or 
promise  was  sufficient  to  take  the  case  out  of  the  Statute  of 
Limitations ;  but  that  has  never  been  the  case  in  Scotland.  It 
is  not  contended  here  that  the  practice  of  England  is  applicable 
to  Scotland ;  but  these  are  illustrations  of  the  inconvenience  of 
applying  one  set  of  rules  of  law  to  an  instrument,  which  is  to  be 
enforced  by  a  law  of  a  different  kind.  It  is  said  that  the  limita- 
tion is  of  the  very  nature  of  the  contract.  First,  it  is  said  that 
the  party  is  bound  for  a  given  time,  and  for  a  given  time  only . 
that  is  a  strained  construction  of  the  obligation.    The  party  * 

[  •IS  ]  *does  not  bind  himself  for  a  particular  period  at  all,  but  merely 
to  do  something  on  a  certain  day,  or  on  one  or  other  of  certain 
days.  In  the  case  at  the  Bar  the  obligation  is  to  pay  a  sum 
certam  at  a  certain  day,  but  the  law  does  not  suppose  that  he  is 
at  the  moment  of  making  the  contract  contemplating  the  period 
at  which  he  may  be  freed  by  lapse  of  time  from  performing  it. 
The  argument  that  the  limitation  is  of  the  nature  of  the  contract. 
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supposes  that  the  parties  look  only  to  the  breach  of  the  agree-  Don 
ment.  Nothing  is  more  contrary  to  good  faith  than  such  a  lippmank. 
supposition.  If  the  law  of  the  country  proceeds  on  the  supposi- 
tion that  the  contracting  parties  look  only  to  the  period  at  which 
the  Statute  of  Limitations  will  begin  to  run,  it  will  sanction  a 
wrong  course  of  conduct,  and  will  turn  a  protection  against  laches 
into  a  premium  for  evasiveness. 

Then  it  is  said,  that  by  the  law  of  Scotland  not  the  remedy 
alone  is  taken  away,  but  that  the  debt  itself  is  extinguished,  and 
thus  a  distinction  is  relied  on  as  taken  by  the  law  between  an 
absolute  prescription  and  the  limitation  provided  by  the  statute. 
But  it  seems  to  me  that  there  is  no  good  ground  for  supposing 
such  a  distinction.  I  do  not  read  the  statute  in  that  manner. 
The  Act  of  1772  is  an  Act  for  the  limitation  of  the  enforcement 
of  titles  to  bills  and  notes,  and  the  enactments  of  it  are  strong 
with  respect  to  the  remedy  to  be  enforced.  The  debt,  however, 
18  stiU  supposed  to  be  existing  and  owing. 

It  is  not  necessary  to  discuss  the  excellent  distinction  taken 
by  Mr.  Justice  Stoby(i),  and  approved  of  in  the  Court  of 
Common  Pleas  in  the  case  of  Huber  v.  Steiner  (2) ;  namely,  that 
where  Statutes  of  Limitation  are  held  to  govern  the  rights  of 
parties,  it  must  be  where  the  parties  are  resident  within  *the  [  *17  ] 
jurisdiction  during  the  period.  That  may  be  taken  as  the  ground 
of  the  decision  of  the  Court  in  that  case.  But  there  is  another 
principle  to  be  considered,  on  which  there  are  some  Scotch  cases 
that  must  not  be  overlooked.  Oalbraith  v.  Cunningliam{s),  in 
1626,  where  a  suit  on  an  Irish  bond,  not  executed  according  to 
the  law  of  Scotland,  was  sustained  in  the  Scotch  Courts,  is  a 
case  of  this  kind.  There  was  another  case,  of  Saltan  v.  Salton, 
in  167S  (4),  on  a  bond  made  in  France ;  and  in  both  instances, 
the  instrument  being  valid  according  to  the  law  of  the  country 
where  it  was  made,  though  not  according  to  the  law  of  Scotland, 
the  suit  was  sustained.  These  cases  show  that  in  them  it  was 
considered  that  the  law  of  the  country  where  the  instrument  is 
made  ought  to  prevail.    But  a  contrary  decision  occurred  in 

(1)  Story'B  Conflict  ol  Laws,  a.  582.  (3)  Morr.  4430. 

(2)  42  B.  B.  698  (2  Bing.  N.  C.  (4)  Ifi.  4431. 
202;  1  Hod.  210;  2  ScoU,  304). 
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Don  1691,  the  Montrose  case,  and  another,  Grey  v.  Grant,  in  1789  (i), 
LippMANN.  which  was  brought  before  the  Lords  Commissioners,  who  then 
refused  to  admit  in  the  Scotch  Courts  such  proof  of  a  debt  con- 
tracted in  a  foreign  country  as  would  have  been  sufficient  proof 
in  the  country  where  the  debt  was  contracted,  but  was  not 
sufficient  proof  according  to  the  law  of  Scotland.  Muir  v.  Muir, 
decided  in  1787,  went  to  the  same  point.  Glyn  v.  Johnston  (s) 
seems  to  cast  some  doubt  upon  this  point,  as  it  was  then  held 
that  the  foreign  law  might  be  imported  for  such  a  purpose ;  and 
in  Gibson  v.  Stetoart  (3)  the  same  rule  was  adopted,  but  there  the 
domicile  of  the  debtor  made  the  whole  difference,  which  was 
clearly  wrong.  The  grounds  of  the  opinion  in  this  case  are  to  be 
[  *18  ]  found  in  the  case  of  Glyn  v.  Johnston,  From  the  ^judgment 
there,  it  appears  that  the  whole  of  the  Ux  loci  contractus  must  be 
adopted  from  the  foreign  country.  But  it  is  to  be  observed,  that 
Lord  Craioib  (4)  dissented  from  that  judgment,  saying  that  no 
evidence  could  be  received  except  such  as  was  allowed  by  the  law 
of  Scotland.  The  preference  of  the  lex  loci  solutionis  is  derived 
from  a  sounder  principle,  that  of  the  lex  fori.  The  law  of  the 
domicile  of  the  debtor  comes  from  the  same  ground.  The  con- 
sideration of  the  forum  prevails  much  more  than  any  other 
throughout  the  cases,  but  it  must  be  admitted  that  there  is  on 
the  whole  a  conflict  of  the  cases  in  the  Scotch  Courts.  But 
though  many  of  the  Scotch  authorities  cannot  well  be  reconciled 
with  each  other,  the  cases  of  Talleyrand  v.  Bmdanger{5),  in 
Chancery,  and  of  Melan  v.  Fits^ames  (6),  in  the  Common  Fleas, 
furnish  better  guides  for  us ;  nor  are  those  cases  impugned  by 
the  prindiples  to  be  drawn  from  Groves  v.  Gordon  (7),  or  Phillips 
V.  Stawjield  (8).  Groves  v.  Gordon  proceeds  upon  reasons  which 
will  not  support  the  decision,  and  much  reliance  cannot  be  placed 
upon  Phillips  v.  Stamfield.  All  the  Judges  agreed,  that  if  it  was 
not  a  case  of  traffic  and  of  merchants,  the  law  of  Scotland  must 
decide,  though  they  were  divided  on  the  main  point  of  the  case. 
DeUa  Valle  v.  The  York  Buildings  Co,  (9)  is  not  an  authority,  for 

(1)  Morr.  4474.  (6)  1  Bos.  &  P.  138. 

(2)  8  Shaw  &  Dunl.  889.  (7)  Moit.  4511. 

(3)  9  Shaw  &  Dunl.  525.  (8)  Id.  4503. 

(4)  8  Shaw  &  Dunl.  891.  (9)  Id,  4472. 

(5)  4  E.  E.  58  (3  Vea.  447). 
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the  qaestion  there  arose  apon  different  circamstances,  namely,         Don 

those  of  the  debt  being  extinguished.    The  ground  of  the  decision    lippmann 

was,  that  the  bond  might  be  saed  on  in  England,  and  therefore  did 

not  fall  within  the  particular  words  of  the  statute  of  1469  (i), 

which  declares  *that  certain  bonds,  i&c.  there  mentioned  '*  shall       [  *19  ] 

be  of  none  avail." 

Let  us  now  see  whether  this  was  a  French  contract.  Suppose 
a  policy  of  insurance  was  effected  in  this  country  on  a  ship  for 
a  voyage  from  port  to  port  in  America,  it  could  not  be  said  that 
that  was  an  American  contract,  or  that  the  money  due  upon  the 
policy  was  an  American  debt.  Fawkes  v.  Aiken ^  and  Wray  v. 
Wright^  are  wholly  irreconcileable  both  with  that  which  is  now 
admitted  to  be  law,  and  with  the  principle  which  I  have  stated. 
Then  there  are  the  cases  of  Tliomson  v.  Lythgoe,  and  lienton  v. 
Bayley,  in  July,  1751,  the  latter  of  which  is  the  case  to  which 
Erskine  refers  as  settling  the  law.  They  were  followed  by 
MacnUl  v.  Macniel,  in  1761,  by  Randal  v.  Innes  (2),  in  1768,  and 
by  Ker  v.  Home  (8),  in  1771,  all  of  the  same  kind.  All  the 
authorities,  Huber  de  Gonf.  Leg.  (4),  Yoet  (6),  and  Lord 
Kaimes  (6),  are  cited  in  that  case.  Campbell  v.  Stein  (7)  was 
an  action  for  a  bill  of  costs  for  business  done  in  this  House. 
The  Court  below  there  allowed  the  rule  of  Scotch  prescription. 
That  judgment  was  affirmed  by  Lord  Eldon,  who,  however,  said 
that  he  moved  it  with  regret.  He  said  that  it  had  been  ruled 
that  the  debtor  being  in  Scotland  and  the  creditor  in  England, 
the  debtor  might  plead  the  Scotch  rule  of  prescription ;  that 
that  was  against  some  of  the  old  authorities,  but  was  in 
accordance  with  those  of  later  date.  That  case  cannot  be 
reconciled  with  the  principle  that  the  loais  aolutionis  is  to 
prescribe  the  law.  It  has  nothing  to  do  with  the  case.  Why 
is  it,  then,  that  the  law  of  the  domicile  of  the  debtor  was  there 
allowed  to  prevent  the  plaintiff  from  recovering  ?  It  *was  [  •20  ] 
because  the  creditor  must  follow  the  debtor,  and  must  sue  him 
where  he  resides,  and  by  the  necessity  of  that  cade,  was  obliged 

(1)  Scotch  Acts,  vol.  i.  p.  95.  (5)  Dig.  Lib.  24,  t.  3,  s.  12. 

(2)  Morr.  4520.  (6)  K&imea'B  Principles  of  Equity, 

(3)  Id.  4522.  3,  8,  6,  1,  5,  3. 

(4)  De  Confl.  Leg.  in  Div.  Imp.  (7^  6  Dow,  116. 
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Don  to  sae  him  in  Scotland.  In  that  respect,  therefore,  there  was  in 
LippMANN.  ^^^^  ^^^  ^^  difference  between  the  lex  loci  solutionis  and  the  lex 
foH ;  and  it  must  be  admitted  that  in  sach  a  case  the  rules  of 
evidence,  and  if  so,  the  rales  of  practice,  may  be  varied  as  they 
are  applied  in  one  Court  or  the  other.  But  governing  all  these 
cases,  is  the  principle  that  the  law  of  the  country  where  the 
contract  is  to  be  enforced,  must  prevail  in  enforcing  such 
contract,  though  it  is  conceded  that  the  lex  loci  contractus  may 
be  referred  to  for  the  purpose  of  expounding  it.  If,  therefore, 
the  contract  is  made  in  one  country  to  be  performed  in  a  second, 
and  is  enforced  in  a  third,  the  law  of  the  last  alone,  and  not  of 
the  other  two,  will  govern  the  case.  In  reversing  the  most 
material  part  of  the  interlocutor  appealed  from,  you  do  not 
introduce  the  law  of  England  or  of  the  commercial  world  into 
Scotland,  but  you  are  renewing  in  Scotland  the  principles  of  the 
old  law  of  that  country.  The  appellant  was  an  alien  enemy  in 
France,  and  could  not  appear  in  the  French  Cotirts;  he  was, 
toO)  out  of  the  country,  and  he  could  not  possibly  possess  any 
property,  real  or  personal,  by  which  he  could  be  rendered 
amenable. 

But  supposing  that  the  debt  might  have  been  sued  for  in 
France,  then  comes  the  question,  whether  the  French  judgment 
cannot  be  sued  on  as  a  substantive  cause  of  action.  It  is,  in 
fact,  tendered  as  one  of  the  grounds  of  suit  here.  A  foreign 
judgment  is  good  here  for  such  a  purpose,  provided  that  it  has 
not  been  obtained  by  fraud  or  collusion,  or  by  a  practice  contrary 
[  •21  ]  to  the  principles  of  all  law.  Fraser  v.  Sinclair  (i),  *which  was 
affirmed  in  this  House,  showed  that  we  regard  a  foreign  judg- 
ment only  as  prima  facie  evidence  of  a  debt.  Buchaiian  v. 
Rxicker(2)  established  that  the  Court  before  which  a  foreign 
judgment  is  brought  by  a  proceeding  of  this  sort  may  examine 
whether  it  has  been  rightly  obtained  or  not,  and  the  principle  of 
the  decision  cannot  be  confined  to  the  case  of  a  party  not  being 
within  the  jurisdiction  at  the  time  the  judgment  is  obtained.  If 
he  is  a  foreigner,  and  is  not  within  the  jurisdiction,  but  is  by 
force  kept  out  of  it  before  the  action,  and  is  not  sued  by  proper 

(1)  Morr.  4543.  (2)  9  B.  B.  531  (9  East,  192;  t 

Camp.  63). 
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forms,  his  case  is  even  stronger  than  that  of  the  defendant  in         dok 

Buchanan  v.  Rucker,  and   he  must  have  the   same  principle    lippiiank. 

applied  to  it.    The  case  in  the  4  Bing.  (i)  shows  how  much  the 

application  of  the  rule  is  affected  by  circumstances.    In  that 

case,  which  was  an  action  in  an  English  Court  on  a  Scotch 

judgment  of  homing  against  a  Scotchman  born,   the  Court 

guards  itself  against  a  general  inference  from  the  decision. 

The  Chibf  Justice,  in  delivering  the  judgment  of  the  Court, 

says  (2),  *'  We  confine  our  judgment  to  a  case  where  the  party 

owed  allegiance  to  the  coiintry  in  which  the  judgment  was  so 

given  against  him,  and  by  the  laws  of  which  country  his  property 

was,  at    the    time    those   judgments  were  given,   protected.** 

Bevquet  v.  Mac  Carthy  (3)  has  been  supposed  to  go  to  the  verge 

of  the  law,  but  the  defendant  .in  that  case  held  a  public  office  in 

the  very  colony  in  which  he  was  originally  sued. 

It  cannot  be  doubted,  that  a  foreign  judgment  is  the  same  as 
to  our  right  to  examine  into  it  in  the  Courts  of  this  country, 
whether  made  in  the  absence  of  parties,  *or  with  both  of  them  [  *22  ] 
present,  in  foro  contentioso.  On  the  whole  of  the  case,  my 
motion  is  to  reverse  the  interlocutors  of  the  10th  June,  1885, 
and  20th  January,  1886,  and  to  declare  that  the  evidence  of  the 
sexennial  prescription  ought  to  be  sustained,  and  that  it  is  not 
affected  by  the  proceedings  which  have  taken  place  in  the 
French  Court. 

The  following  order  was  afterwards  made  and  entered  on  the 
Journals : 

"It  is  ordered  and  adjudged  by  the  Lords,  <bc.,  that  the  said 
interlocutors,  in  so  far  as  complained  of  in  the  said  appeal,  be, 
and  the  same  are  hereby  reversed ;  and  it  is  declared  that  the 
defence  of  the  sexennial  prescription,  according  to  the  law  of 
Scotland,  ought  to  be  sustained ;  that  this  prescription  has 
suffered  no  interruption  by  reason  of  the  proceedings  in  the 
French  Court ;  that  these  proceedings  do  not  constitute  a  new 
ground  of  debt,  nor  evidence  of  a  debt  independent  of  the  bill 
libelled  upon ;  and  that  the  debt  can  only  be  proved  by  the  writ 

(1)  Douglas  v.  FwretU  29  B.   B.  (2)  29  B.  B.  705  (4  Bing.  703). 

695  (4  Bing.  686).  (3)  36  B.  B.  803  (2  B.  &  Ad.  951). 
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or  oath  of  party,  reserving  all  defences  for  the  appellant ;  and 
it  is  further  ordered  and  adjudged,  that  with  this  declaration  the 
cause  be  remitted  back  to  the  Court  of  Session  in  Scotland,  to 
do  therein  as  shall  be  just  and  consistent  with  this  judgment." 


IN    COMMITTEE    OF    PRIVILEGES. 


1830. 
May  19. 

1831. 

March  10. 

Juiff  20. 

Aug,  3,  24. 

1832. 

>>>.  27. 

JUareh  27. 

AprU2, 

July  23. 

1835. 

Jtdf  9,  13, 

15,  29. 

Avg.  31. 

Loid 
Bbouoham. 

[23] 


[•24] 


THE  SLANE  PEERAGE. 

(d  Clark  &  PinneUy,  23-98 ;  8.  C.  10  BHgh.  1.) 

Deeoent  of  a  title  of  honour — ^Heirs  male — Heirs  general — Practice — 
Evidence. 

B.  claiming,  of  right,  to  be  JAiid  Baron  of  Slane,  in  the  peerage  of 
Ireland,  as  heir  getieral  of  the  last  Lord  Slane,  and  alleging  that  the 
same  was  a  Barony  in  fee,  showed  by  his  statement  and  proofs,  that 
from  the  first  creation  of  a  peerage  in  his  ancestors  to  the  year  1597, 
four  such  Peers,  dying  at  various  periods  without  issue  male,  but  leaving 
daugkters  or  sisters,  were  severally  succeeded  in  the  dignity  by  the 
heirs  male,  uncles  or  cousins,  who  were  in  possession  of  the  family 
estates.  The  claimant  further  showed  that  a  Lord  Baron  of  Slane, 
whom  he  alleged  to  be  the  last  Peer  of  the  family,  and  of  whom  he 
stated  himself  to  be  sole  heir  general,  left  a  daughter,  an  only  child, 
who  long  survived  him  but  did  not  claim  the  peerage,  and  also  two 
sisters,  the  elder  of  whom  he  stated  to  have  died  without  issue,  and  from 
the  younger  the  claimant  derived  his  descent  as  her  sole  heir  :  Held  that 
the  claimant,  though  he  might  be  heir  general,  had  failed  to  make  out 
his  claim  to  the  dignity,  as  it  appeared  by  his  own  statement  to  have 
gone  uniformly  to  the  heii's  male  in  exclusion  of  the  heirs  female,  who 
had  never  made  claim  to  it. 

F.,  whose  petition  to  the  King  claiming  the  Barony  of  Slane  as  heir 
male  was  reflftred  to  the  Attorney 'General^  but  no  report  made  thereon, 
was,  upon  petition  to  the  House  of  Lords  and  a  statement  by  the  Attorney ^ 
General  to  the  Committee  of  Privileges,  admitted  to  appear  by  his  counsel 
and  agents  to  oppose  B.'s  claim. 

If  in  a  claim  of  peerage,  an  imi)ortant  question  of  law  arises,  the 
Committee  will  depart  from  the  oidinaiy  rule,  and  hear  two  counsel  on 
each  side. 

In  a  claim  of  peerage,  where  there  is  no  patent  of  creation  or  enrol- 
ment of  such  patent,  and  the  contemporaneous  Lords'  Journals  are  not 
in  existence,  an  old  MS.  book,  purporting  to  be  copied  from  the  Journals 
by  an  office  whose  duty  *it  was  to  prepare  lists  of  Peers  present  and 
absent,  will  be  received  as  evidence  of  a  Peer's  sitting  in  Parliament 

A  return  to  a  Boyal  Commission,  not  signed  nor  sealed  by  the  Com- 
missioners, is  not  admissible  to  prove  any  matter  therein  stated. 

A  pedigree  made  by  a  person  with  a  view  to  a  suit  respecting  property 
is  not  receivable  in  a  claim  of  peerage  by  his  son  to  prove  his  descent ; 
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nor  a  case  stated  for  the  opinion  of  counsel,  produced  from  the  family        Slave 
papers  of  a  distant  relatiTe  of  the  ehumant.  Pberaoe. 

Entries  in  a  family  missal  aro  admitted  as  evidence  of  births,  deaths, 
and  marriages  of  members  of  the  family,  just  like  similar  entries  in  a 
family  Bible. 

To  make  a  eepy  of  a  rsoord  admiflnbfte  in  efidenioe,  it  is  not  enough 
that  it  was  held  by  a  witness  while  another  read  the  original  to  him. 
There  must  be  a  change  of  hands,  or  the  witness  must  himself  read  the 
copy  with  the  original. 

[Mb.  Bryan  presented  a  petition  to  the  King  claiming  the  title 
and  dignity  of  Baron  of  Slane  in  the  peerage  of  Ireland. 

On  the  statement  of  the  petition  it  appeared  that  the  peerage 
had  descended  through  a  considerable  number  of  direct  male 
descendants ;  that  it  had  been  three  times  in  abeyance  and  had 
on  each  of  these  occasions  been  new  created  in  the  person  of 
a  descendant  in  the  male  line  of  the  original  t'eer  by  a  writ 
of  summons  to  sit  in  Parliament  as  Baron,  and  that  the 
peerages  had  ultimately  descended  on  the  claimant  through 
his  paternal  great-grandmother,  who  was  alleged  to  have 
been  the  only  daughter  and  heir  of  her  father,  who  was 
the  seventh  in  succession  by  direct  male  descent  of  the  last 
created  Baron. 

The  petition  was  opposed  by  James  Fleming,  who  himself 
claimed  to  be  heir  male  of  the  Baron  Slane,  and  who  (on  his 
return  from  abroad)  was  admitted  to  give  evidence  in  order  to 
prevent  the  establishment  of  the  rival  claim. 

In  the  course  of  the  proceedings  before  the  Committee  of 
Privileges,  the  following  points  of  evidence  arose :] 

To  prove  that  Christopher  Lord  Slane  was  a  Peer  of  I^arliament,  [  $6  ] 
and  sat  as  such  in  1618,  Sir  W.  Betham,  Ulster  King-at-Arms 
of  all  Ireland,  being  examined,  said  he  had  searched  every  office 
of  record  in  Ireland  and  in  London  that  he  could  think  of,  for 
patents  for  the  creation  of  Peers,  and  he  could  find  no  patent 
creating  a  Lord  Slane,  nor  any  enrolment  or  registry  of  such 
a  patent.  There  were  no  Journals  of  the  House  of  Lords  in 
Ireland  in  existence  before  the  year  1684.  He  produced  a  M&. 
book  from  his  office,  written  by  Thomas  Preston,  Ulster 'King-at- 
Arms  in  1684,  containing  entries  of  previous  years,  and  con- 
tinued by  him  and  his  successors  in  that  office  from  that  year. 
**  The  Names  of  the  Nobility  "  was  the  only  title  of  the  book,  but 
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Slavs  witness  gave  it  the  title  of  **  Gases  of  Pneeedenoe.**  It  contained 
r  •ST  1  ^^ieifmB  of  *the  Lord  Depnty  and  Cooncil  respecting  precedence 
of  Peers,  and  lists  of  Peers,  which  it  was  the  duty  of  the  King- 
at- Arms  to  lay  before  the  House  of  Lords  in  Ireland  the  first  day 
of  every  Parliament.  It  contained  lists  of  the  Peers  present  and 
absent  the  16th  and  18th  of  May,  1613,  purporting  to  be  copied 
from  the  Journal  Book,  being  like  the  entries  in  the  existing 
Journal  Book,  by  having  the  mark  p'  put  against  the  names  of 
the  Peers  present.  In  the  list  of  the  18th  of  May,  1618, ''  copied 
out  of  the  Joumall  Booke,"  appeared  the  name  "  Dus  Slane,'* 
with  the  mark  p'  before  it. 

The  AUomey-Qeneral  (Sir  James  Scarlett)^  who  together 
with  the  Solicitor-General  for  Ireland  (Mr.  Crmnpton)^  appeared 
for  the  Crown,  submitted  to  the  C!ommittee,  that  the  evidence 
was  not  Bu£Scient  to  entitle  this  book  to  be  received  as  a  copy  of 
the  Journals  ;  the  book  not  having  been  written  by  the  officer  in 
discharge  of  his  official  duty. 

Mr.  Adam,  with  whom  were  Mr.  J.  S.  M.  FonManque  and 
Sir  Harris  Nicolas  as  counsel  for  Mr.  Bryan,  submitted  that 
the  book  was  admissible  in  evidence,  because,  among  other 
reasons,  it  was  the  officer's  duty,  as  the  witness  stated,  to 
make  a  list  of  the  Peers.  In  the  absence  of  the  Journals  of 
that  time,  this  book  was  the  best  secondary  evidence. 

The  Committee  received  the  evidence  de  bene  esse. 

To  prove  that  Christopher,  Lord  Slane,  sat  in  Parliament,  the 
same  witness  produced  from  an  enrolment  on  the  Bolls  of 
Chancery  in  Ireland,  a  copy  of  a  Boyal  Commission,  dated 
27th  August,  11  James  I.,  to  inquire  into  certain  disorders  in 
[  *S8  ]  Ireland  ;  and,  *among  others,  why  certain  Peers  ceased  to 
attend  their  House ;  and  also  a  copy  of  the  return  thereto ; 
by  which  it  appeared  that  Lord  Slane  sat  in  that  Parliament. 
The  same  Commission,  and  the  return  to  it,  were  also  enrolled 
.  on  the  rolls  of  the  Court  of  Chancery  in  England,  but  the 
return  as  on  both  rolls  had  neither  seal  or  signature  of  the 
Commissioners. 
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The  Attorney-General  Babmitted,  that  as  the  return  was  not       Slanb 
signed  or  sealed  by  the  Commissioners,  it  was  not  evidence  of       ^■'^^b- 
the  execution  of  the  Commission. 

Mr.  Adani : 

The  Commission  was  under  the  Great  Seal  of  England,  and 
returnable  to  the  Court  of  Chancery  here,  and  the  Commission 
and  return  appeared  in  the  records  of  Chancery  in  England  and 
Ireland. 

The  Committee  rejected  the  document ;  as,  according  to  the 
evidence,  non  constat  that  it  was  not  a  draft  of  a  return. 

To  prove  the  death  of  Christopher,  Lord  Slane,  and  his  issue, 
a  witness  produced  from  the  Bolls  of  Chancery  in  Ireland  an 
examined  copy  of  an  Inquisition  post  mortem,  taken  18th 
January,  1625.  The  same  witness  produced  from  the  Bolls 
Office  in  Ireland,  a  copy  of  the  King's  letter  (set  forth  in 
the  Attomey-GeneraVs  report),  directing  that  William  Fleming 
should  be  Lord  Slane  in  the  lifetime  of  his  elder  brother ;  and 
said  all  King's  letters,  directing^patents  to  be  passed  in  Ireland, 
were  enrolled  in  Chancery  there. 

The  Attorney-General  submitted  that  this  letter  was  not 
admissible  in  evidence,  it  not  appearing  to  have  been  enrolled 
in  Chancery  under  any  rule  of  *law  or  practice  requiring  such       [  *39  ] 
documents  to  be  there  enrolled. 

Mr.  Adam : 
The  evidence  is,  that  it  is  the  uniform  practice  to  enrol  such 
documents  in  the  Court  of  Chancery  in  Ireland. 

The  Committee  received  the  document. 

The  Journals  of  the  Irish  House  of  Lords  for  1684  and  1685 
were  produced  to  show  that  a  writ  of  summons  was  issued  to  the 
said  William,  second  son  of  Christopher,  Lord  Slane,  on  the 
eonditions  expressed  in  the  King's  letter,  and  that  he  accepted 
the  same,  and  sat  in  the  House  of  Lords. 

Several  Inquisitions  post  mortem,  copies  of  enrolments  of  Acts 
of  Parliament,  extracts  of  the  Bills  and  Answers  in  the  Court  of 
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Slasb  Chancery  in  Ireland,  mentioned  in  the  Attomey-GeneroTs  report, 
and  a  great  number  of  other  docaments  were  put  in  and  received, 
withoat  objection,  to  prove  the  claimant's  pedigree  and  case. 

A  paper,  purporting  to  be  a  pedigree,  and  proved  to  be  in  the 
handwriting  of  the  claimant's  father,  deducing  his  wife's  descent 
from  Bandall,  Lord  Slane,  was  offered  in  evidence.  The 
witnesses  stated  that  the  paper  was  found  among  the  family 
papers  of  Mr.  Bryan ;  that  the  pedigree  was  not  made  with  a 
view  to  the  present  question,  but  to  a  suit  respecting  some 
estates,  and  to  establish  the  father's  status  and  title  to  them 
should  an  opportunity  occur. 

The  question  of  the  admissibility  of  the  paper  in  evidence 
having  been  argued  by  the  Attomey^General  on  one  side,  and 
Mr.  Adam  on  the  other,  the  Committee  informed  them  that  a 
[  *40  ]  pedigree,  to  be  receivable  *in  evidence,  must  be  a  spontaneous 
effusion ;  that,  if  made  for  a  particular  object  in  contemplation 
of  litigation,  it  was  not  receivable;  such  evidence  could  be 
received  only  on  the  ground  of  the  perfect  independence  of  the 
party  making  the  pedigree  at  the  time  he  made  it. 

To  prove  that  Mary,  daughter  of  said  Bandall,  Lord  Slane,  by 
his  first  wife,  left  no  child  by  Mr.  O'Gara,  her  second  husband, 
a  copy  of  her  will  from  the  Prerogative  Office  in  Dublin  was 
offered  in  evidence.  The  Committee  rejected  it,  holding  that 
the  original  will,  or  the  probate  of  it,  must  be  produced  (i). 

To  prove  the  death  of  the  several  sons  of  Sir  Gregory  Byrne 
and  Alice  his  wife,  of  whom  Mr.  Bryan  claimed  to  be  grandson 
and  sole  heir,  his  counsel  proposed  to  produce  a  case  submitted 
for  the  opinion  of  counsel  in  1777,  alleging  that  they  could  prove 
the  handwriting  of  the  counsel  whose  opinion  was  annexed,  and 
that  the  documents  were  found  among  the  papers  of  a  Mr. 
James  Butler,  who  was  a  connexion  of  the  Byrne  and  Bryan 
families,  and  great-grandson  of  the  person  who  stated  the  case. 
The  Leigh  Peerage  case  was  referred  to,  in  which  a  case  made  by 
an  executor  for  the  opinion  of  counsel  was  received  in  evidence. 

The  Committee  informed  counsel  that  the  case  could  not  be 
admitted  as  evidence.    The  connexion  of  Mr.  Butler  with  the 

(1)  NeUerville  Peerage  case,  3d  B.B.  will  was  produced  and  received  on  a 
107  (2  Dow  ft  CI.  342).    The  original      subsequent  day. 
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family  was  very  remote ;  statements  for  counsel  were  frequently       Slave 
drawn  up  for  the  pnrpose  of  obtaining  a  favourable  opinion  to 
drive  the  adversary  to  a  reference,  and  for  other  purposes  ;  they 
were  generally  drawn  up  by  the  ^attorney,  and  not  by  the  party       [  *4i  ] 
whose  statements  they  purported  to  be. 

Several  entries  made  by  the  claimant's  father  in  a  missal, 
some  dated  in  1770,  recording  his  own  marriage  with  the 
claimant's  mother,  and  the  births  of  all  their  children,  and  the 
deaths  of  some  of  them,  were  read  and  admitted  in  evidence 
without  any  objection. 

[At  subsequent  meetings  of  the  Committee,  on  the  20th  and  .  [  42  ] 
28th  of  July,  1881,]  a  witness  producing  a  copy  of  a  memo- 
randum roll  in  the  Court  of  Exchequer  in  Dublin,  said  he 
compared  the  copy  with  the  original  roll,  according  to  the  usual 
custom  of  the  office,  the  clerk  in  the  office  holding  the  original 
and  reading  it,  while  witness  held  the  copy  without  changing 
hands,  and  what  he  heard  the  clerk  read,  corresponded  with 
what  witness  saw  in  the  copy. 

The  Committee  informed  counsel  that  the  practice  of  the 
office  in  Ireland  as  stated,  did  not  appear  to  their  Lordships 
to  be  correct.  The  witness  could  not  swear  that  this  document 
was  a  close  copy,  and  therefore  it  could  not  be  received.  It 
was  important  that  it  should  be  known  that  copies  must  be 
compared  in  a  different  manner,  viz.  by  changing  hands. 

The  same  witness,  producing  a  copy  of  a  statute-roll  said,  that, 
besides  comparing  it  in  the  usual  way  in  the  office,  he  read  it  with 
the  original  himself.    That  document  was  received  as  evidence. 

On  the  28th  of  July,  the  day  last  above-mentioned,  after  the 
Committee  had  received  further  evidence.  Sir  James  Scarlett 
submitted  that  there  was  a  preliminary  question  of  law,  which 
it  would  be  desirable,  before  going  into  further  proofs,  to  dispose 
of,  as  upon  that  question  the  whole  case  turned,  namely,  whether 
by  the  law  of  Ireland  this  peerage  was  descendible  to  heirs  male 
only,  and  not  to  heirs  general. 

The  Attorney-General  observed  that  such  a  discussion  might 
torn  out  to  be  useless  in  case  the  parties  failed  in  their  proofs, 
but  he  offered  no  objection. 

2—2 
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Slanb  The  Committee  of  Privileges  approved  of  the  course  proposed, 

r  ^g  .        and  on  account  of  the  great  importance  of  the  question,  agreed 
to  hear  two  counsel  on  each  side. 

The  Committee  again  met  on  the  28rd  of  July,  1882/  for  the 
purpose  of  hearing  counsel  on  the  preliminary  question. 

Sir  J.  Scarlett  and  Sir  Harris  Nicolas,  for  Mr.  Bryan.    ♦    *   * 

L  52  ]  Sir  Cliarles  WethereU,  for  Mr.  Fleming.     ♦     ♦     * 

Adj&iimed  sine  die. 

1885.  The  Committee  of  Privileges  having  again  met,  after  a  lapse 

/Wsf9,i8,i5.  of  three  years, 

[  69  ]  Mr,  Lynch,  for  Mr.  Fleming,  stated  shortly  the  history  of 

the  proceedings  on  the  petitions  of  both  claimants,  and  that  the 
Committee  agreed,  after  hearing  the  Attomey-OeneraVs  state- 
ment, that  Mr.  Fleming  might  appear  at  the  bar  of  the  House, 
and  give  evidence  on  his  claim ;  and  also,  that  he  might  state 
his  case  as  to  the  descent  of  the  peerage.  That  course  of 
proceeding  was  agreed  to,  with  the  consent  of  the  counsel  on 
both  sides — 

Lord  Brougham  : 

With  consent  of  the  Crown ;  and  that  we  should  hear  him, 
not  so  much  abstractedly  as  a  claimant  referred  by  the  Attorney - 
General  to  the  House,  but  quasi  opposing  the  claim  of  Mr. 
Bryan ;  and  should  that  claim  be  excluded,  still  Mr.  Fleming 
shall  have  to  go  back  to  the  Attorney-General  for  his  report. 

Mr.  Lynch : 

Just  so.  The  question  which  comes  before  your  Lordships 
[  *^  ]  is  the  most  important  that  ever  ^was  raised  in  relation  to  the 
peerage  of  Ireland ;  upon  it  depends  the  right  of  all  the  ancient 
Baronies  of  that  kingdom,  except  that  of  Lord  Trimbleston. 
Your  Lordships  are  called  upon  to  decide  whether  these  ancient 
Baronies  shall  continue  to  vest  in  the  ancient  families  by  which 
they  have  been  enjoyed,  for  so  many  centuries,  or  whether  they 
are  to  be  deemed  Baronies  in  fee.  tail,  descendible  as  such 
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through  female  heirs  to  new  families,  and  sub-divided  in  the  slaitb 
coarse  of  descent  into  as  many  Baronies  as  there  have  been 
exclusions  of  heirs  general  in  the  course  of  the  descents. 
Thus,  in  the  Barony  of  Slane,  by  the  evidence  upon  your  Lord- 
ships' table,  it  appears  that  female  heirs  were  excluded  from  the 
saccession  in  1457,  in  1471,  in  1576,  and  in  1597;  and  the 
present  claim  to  that  dignity  as  a  Barony  in  fee  is  made  by 
a  gentleman,  who  claims  to  be  one  of  the  heirs  general  of  a 
Lord  Slane  who  died  in  1726,  leaving  a  daughter  his  sole  heiress 
surviving.  The  question,  therefore,  which  your  Lordships  are 
now  called  upon  to  decide  is,  whether  there  are  five  Baronies  of 
Slane  descending  as  Baronies  in  fee  tail,  or  one  Barony  of  Slane 
descendible  in  tail  male. 

A  similar  question  arises  with  respect  to  other  ancient  Baronies 
of  Ireland,  the  number  of  Baronies  to  be  revived  by  the  decision, 
which  my  learned  friends  call  upon  your  Lordships  now  to  come 
to,  depending  upon  the  number  of  exclusions  of  heirs  general  in 
the  course  of  descent,  in  each  and  in  all  of  those  Baronies. 
But  the  doctrine  upon  which  the  claim  of  Mr.  Bryan  is  brought 
forward  will,  if  established,  not  only  have  the  effect  of  producing 
five  Barons  of  Slane,  five  Barons  of  Einsale,  three  Barons  of 
Killeen,  three  Barons  of  Howth,  and  so  on,  but  will  go  much 
farther ;  for  the  peerage  of  Ireland,  until  the  reign  of  James  the 
First,  when  the  rupture  took  place  between  that  monarch  *and  ^  *^^  ^ 
the  House  of  Lords  of  Ireland  in  1618,  consisted  of  a  very  small 
body,  never  exceeding  twenty-five  Peers.  But  although  the 
number  of  Peers  was  small,  yet  many  individuals  were  from 
time  to  time  summoned  to  attend  the  Parliament ;  they  attended 
and  sat  in  ParUament,  but  it  was  never  considered  that  any 
of  them  obtained  a  peerage  by  that  summons  and  sitting ;  they 
never  thought  of  claiming  peerages,  and  whilst  they  were  there 
sitting  in  Parliament  by  virtue  of  the  summons,  they  were  still 
considered  commoners.  But  should  the  decision  in  this  case 
proceed  on  the  grounds  urged  on  behalf  of  Mr.  Bryan,  it  may 
have  the  effect  of  inviting  many  claims  to  peerages  from  the 
descendants  of  those  commoners  who  were  summoned  to  the 
House  of  Peers,  but  on  whom  it  was  never  intended  to  confer 
the  dignity  of  the  peerage.     It  is  thus  rendered  impossible  to 
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slans  estimate  the  extent  to  which  this  decision  may  lead;  at  the 
same  time  we  cordially  agree  with  the  proposition  urged  on  the 
other  side,  that  whatever  the  effect  of  your  Lordships'  decision 
may  be,  although  it  would  have  the  effect  of  creating  a  great 
number  of  Baronies  out  of  the  ancient  Baronies  of  Ireland, 
yet  the  law  must  take  its  course.  But  it  shall  be  our  duty 
to  endeavour  to  protect  the  peerage  of  Ireland  from  such  an 
inundation;  and  to  prove  that  the  law  of  Ireland  not  only 
consecrates  the  rights  of  the  noble  families  to  those  ancient 
Baronies  which  they  have  enjoyed  for  so  many  centuries,  but 
that  that  law  is  altogether  in  opposition  to  the  doctrine,  now  for 
the  first  time  advanced,  of  the  creation  of  ancient  Baronies  in 
Ireland  by  writs  of  summons  and  sitting. 

There  are  ten  other  Baronies  similar  to  that  of  Slane,  and  to 
them  may  be  added  three  others  very  ancient,  but  now  merged  in 

[  *62  ]  the  Earldoms  of  Eildare,  ^Ormonde  and  Desmonde.  The  ancient 
peerage  of  Ireland  is  composed  of  those  fourteen;  every  other 
Peer  of  Ireland  owes  his  title  to  letters  patent  only.  The  time 
or  manner  of  the  creation  of  those  fourteen  ancient  Peers  we  are 
unable  to  discover,  being  lost  in  that  obscurity  which  veils  our 
remote  history ;  most  of  them  may  be  traced  to  the  first  establish- 
ment of  the  English  sway  in  Ireland.  They  rose  with  the  rise  of 
Parliamentary  authority,  being  coeval  with  the  Parliaments  of 
Ireland ;  it  is  therefore  in  the  proceedings  of  those  Parliaments, 
in  their  judgments,  in  their  Acts,  in  their  admissions,  that  we 
are  to  search  for  the  laws  which  regulate  the  peerage  of  Ireland. 
It  shall  be  made  to  appear,  that  by  a  continuous  chain  of  pro- 
ceedings in  those  Parliaments,  and  by  a  constant  usage,  which 
has  prevailed  in  these  Baronies  themselves,  the  descent  has 
never  varied  from  the  male  line.  This  usage  is  admitted,  and 
cannot  be  controverted,  but  there  is  an  attempt  to  supersede 
it  by  English  usage,  introduced  at  a  comparatively  late  period, 
and  now  brought  forward  for  the  first  time,  notwithstanding  the 
contrary  usage  already  mentioned,  and  all  the  diversities  which 
existed  for  so  many  years  between  the  constitutions  of  the  two 
Parliaments  and  the  state  of  the  two  kingdoms.  [The  learned 
counsel  then  entered  on  a  minute  discussion  as  to  the  mode  of 
creation  and  actual  descent  in  various  Irish  peerages  in  order 
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to  show  that  descent  of  a  Barony  in  the  way  claimed  by  Mr.       Slans 
Bryan  was  unknown  in  these  ancient  Irish  Baronies,  and  that       '■^^k- 
BQinmoning  to  Parliament  by  writ  did  not,  according  to  Irish 
usage,  create  a  Barony  in  fee.] 

Lord  Brougham  [stated  that  under  the  peculiar  circumstances        [  so  ] 
of  the  case  their  Lordships  would  hear  a  reply  on  behalf  of 
Mr.  Bryan.] 

Sir  W.  FoUeity  in  reply,  admitted  the  importance  of  the      July  29. 
question  to  the  peerage  of  England  as  well  as  *of  Ireland ;        j-'TT] 
for  if  their  Lordships  should  adopt  the  arguments  urged  by       [  *82  ] 
Afr.  Lynch  in  disposing  of  this  case,  the  titles  of  several  Peers 
sitting  in  this  House,  by  virtue  of  ancient  Baronies,  must  be 
shaken  and  exposed  to  danger. 

It  being  not  contended  on  either  side  that  this  is  a  Barony 
by  tenure,  it  must  therefore  be  a  Barony  created  by  writ  of 
summons  or  by  patent.  If  created  by  writ,  then  there  is  a 
known  rule  of  law  applicable  to  it;  if  by  patent,  the  persons 
answering  the  description  contained  in  the  limitations  of  the 
patent,  and  producing  it,  can  have  no  difficulty  in  establishing 
their  right  to  the  peerage.  In  the  very  powerful  argument 
addressed  to  their  Lordships  by  Mr.  Lynch,  he  nowhere  stated 
that  his  client  claims  by  writ  or  by  patent ;  he  said  that  whoever 
can  make  out  his  title  as  heir  male  of  the  original  grantee 
of  the  dignity  will  have  a  preference  over  the  heirs  general, 
and  he  alleged  that  there  has  been  a  particular  usage  in  a  long 
course  of  descent. 

Lord  Brougham  : 

I  paid  the  utmost  attention  to  the  very  able  argument  of 
Mr.  Lynch,  and  as  at  present  advised,  I  do  not  think  we  shall 
be  called  upon  to  decide  the  general  question,  whether  there 
is  or  not  in  Ireland  a  Barony  in  fee.  That  is  a  point  which  has 
been  indirectly  pressed  upon  us  for  decision  on  the  part  of 
Mr.  Fleming.  It  will  be  sufficient  for  us  to  look  at  the  history 
of  this  Barony.  What  creates  the  difficulty  of  your  case  is  this 
— ^here  is  descent  after  descent  carried  to  remote  males,  there 
being  nearer  females ;  for  instance,  A.  dies  without  male  issue. 
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Slane  but  leaving  daughters  ;  the  Barony  is  not  in  abeyance,  bat  goes 
EBB  AGE.  ^  ^|g  cousin  F.,  and  F.  dies  leaving  one  daughter,  and  she  does 
[  *83  ]  not  inherit  *the  title,  but  it  goes  to  6.  a  cousin ;  and  in  one 
remarkable  instance  the  lady,  a  daughter,  left  in  very  poor 
circumstances,  got  fifty  pounds  a  year  as  pension,  not  to  support 
the  dignity,  but  to  keep  her  in  bread,  whereas  the  male  relation 
got  the  title  and  a  pension  of  three  hundred  pounds  a  year  to 
support  his  dignity.  Is  there  any  difficulty  in  presuming  a  lost 
patent  to  heirs  male  ? 

SirW.FoUett: 

That  is  impossible;  there  was  no  creation  of  a  Barony  by 
patent  in  England  or  Ireland  at  the  time  when  this  Barony 
existed.  But  in  very  early  times,  all  dignities  and  offices  were 
by  writ  granted  to  a  man  and  his  heirs  generally.  There  is  no 
instance  of  a  writ  being  issued  to  a  person  to  attend  in  Parlia- 
ment, mentioning  the  line  of  descent.  The  writ  is  a  personal 
summons  to  the  individual  to  come  and  take  his  place  among 
the  Peers  of  the  realm,  and  the  issuing  of  the  writ  and  the 
sitting  have  been  declared  to  have  the  effect  of  creating  an 
hereditary  dignity.  Lord  Coke  says,  "When  a  man  is  called 
to  the  Upper  House  of  Parliament  by  writ,  he  hath  an  inherit- 
ance therein  without  the  word  '  heirs,'  yet  may  the  King  limit 
the  general  state  of  inheritance,  &c.  to  the  heirs  male  or 
general  of  his  body  by  the  writ,  as  he  did  to  Bromflete,  who 
in  27  Henry  YI.  was  called  to  Parliament  by  the  name  of  the 
Lord  Yescie,  with  the  limitation  in  the  writ  to  him  and  the  heirs 
male  of  his  body : "  Go.  Litt.  9  b.  The  earliest  creation  of  a 
Barony  by  patent  in  England,  was  that  of  John  Beauchamp,  of 
Holt,  Baron  of  Kidderminster,  11  Bic.  II. ;  the  earliest  patent 
creating  a  Baron  in  Ireland  was  in  the  time  of  Edw.  lY. ;  Barons 
in  earlier  times  were  created  by  writ,  and  the  only  course  of 
[  *84  ]  descent  then  known,  in  all  the  countries  of  Europe,  *was  to 
heirs  general.  Lord  Coke  says,  a  man  may  have  a  title  of 
nobility  by  prescription  :  Co.  Litt.  16  b.  But  that  point  was 
much  discussed  in  this  House  in  the  case  of  the  Arundel 
Peerage,  when  it  appeared  that  no  peera^c:e  by  prescription  was 
ever  allowed  in  this  country.    No  one  can  prescribe  to  a  seat 
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in  this  House ;  such  right  must  have  proceeded  from  the  Crown,  Slakb 
either  by  writ  of  sommons  or  letters  patent.  A  party  claiming  ■■^^®** 
a  Barony  as  of  right,  must  show  that  his  ancestor  was  summoned, 
and  sat  in  Parliament,  or  must  produce  the  patent  of  creation, 
which  this  House  would  not,  at  least  never  did,  presume  to  have 
existed  and  been  lost.  No  man  can  be  a  Peer  without  matter  of 
record,  for  peerage  is  not  a  matter  in  pais,  to  be  gained  by 
prescription,  or  usage.  (Per  Lord  Holt  ;  Cruise  on  Dignities, 
260:  and  per  Justice  Brampton,  Collins  on  Baronies,  256.) 
As  this  Barony  of  Slane  cannot  be  a  Barony  by  prescription, 
nor  a  Barony  by  letters  patent,  for  there  was  no  creation  of 
Barons  by  patent  in  England  or  Ireland  at  the  time  that  the 
Barony  of  Slane  was  created,  the  dignity  must  have  been  created 
by  writ,  and  their  Lordships  were  not  asked  to  presume  a  writ, 
for  there  are  writs  produced  of  the  time  of  Edw.  II.,  and  they 
are  not  in  any  way  different  from  the  ordinary  writs  of  summons 
in  England.  There  is  no  reason  to  suppose  any  diversity  in  the 
creation  and  descent  of  peerages  in  England  and  Ireland ;  for 
the  same  thing  happened  in  several  cases  in  the  English 
Peerage  that  has  occurred  so  often  in  the  Blane  Peerage,  namely, 
that  the  heir  male  was  summoned  and  sat  in  Parliament  to  the 
exclusion  of  the  heir  general,  probably  because  the  heir  male 
had  succeeded  to  the  entailed  family  estates,  and  was  called 
up  to  the  House  of  Peers  as  the  head  of  the  family ;  or  ^through  [  *85  ] 
misconception  that  the  Barony  vested  in  the  heir  male,  like  the 
mistake  that  occurred  in  the  Barony  of  Strange  in  England. 
[The  learned  counsel  then  replied  to  the  arguments  adduced  on 
the  other  side  from  the  descent  of  the  various  peerages  referred 
to ;  and,  after  some  remarks  by  Lord  Bbouohau,  the  Committee 
adjourned.] 

Lord  Brougham:  Aug,zu 

My  Lords,  this  case  stood  over  for  the  purpose  of  considering  [  ^^  J 
the  argument  and  proofs  adduced  by  one  of  the  claimants, 
or  rather  I 'should  say  by  the  counter-claimant,  Mr.  Fleming, 
who  is  let  in  to  contest  the  claim  made  by  Major  Bryan. 
Mr.  Fleming  was  admitted  after  the  case  of  Major  Bryan  had 
been  closed,  not  to  set  up  his  own  claim,  but  to  resist  the  Major*s 
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8LAHB       claim,  whichy  if  it  had  been  admitted,  woald  have  precladed 

SBRAOK.  j^.^  ^^^  ^^^^  arguing  his  case,  though,  if  rejected,  Mr.  Fleming 
would  still  have  to  prove  his  own  case;  consequently,  he  only 
appeared,  as  it  were,  on  the  same  side  with  the  counsel  for  the 
Crown  to  contest  the  claim  now  before  us.  We  expected  to  have 
heard  an  argument  from  the  learned  Attorney 'Oeneraloi  Ireland, 

[  *93  ]  but  I  apprehend  *by  his  not  being  here  during  the  last  two  days 
of  our  sitting  in  this  case,  that  he  is  satisfied  with  the  argument 
of  Mr.  Lynch  for  Mr.  Fleming,  and  does  not  mean  to  urge 
anything  further  against  the  claimant's  case. 

A  very  able  certainly,  and  a  very  elaborate  argument  was 
addressed  to  your  Lordships  by  Mr.  Lynch  and  Sir  William  FoUett, 
at  \yhich  my  noble  and  learned  friend  (i)  was  present,  without 
whose  assistance  I  should  not  have  proceeded  to-day,  but  that 
I  know  he  takes  entirely  the  same  view  of  the  subject  that  I  do. 
A  great  portion,  however,  of  that  argument  appears  to  me  to 
have  been  unnecessary  for  supporting  Mr.  Lynch's  proposition. 
For  when  he  maintains  that  there  is  no  such  thing  as  a  Barony 
in  fee  (or  fee  tail)  in  Ireland — no  such  thing  as  a  Barony 
conferred  by  writ  of  summons  to  Parliament,  and  sitting  there 
under  the  writ, — this  may  be  either  true  or  not  as  a  general 
proposition,  and  yet  I  do  not  see  any  necessity  for  grappling 
with  it,  or  for  disposing  of  it  in  order  to  arrive  at  a  sound 
conclusion  on  the  present  case.  The  comparison  of  eleven  or 
twelve  old  Baronies  in  Ireland  with  as  many  old  Baronies  in 
England,  does  certainly  seem  to  show,  that  whereas  these  latter 
have  gone  from  family  to  family,  some  through  as  many  as 
seven  di£ferent  changes,  and  all  subject  to  at  least  two  or  three 
changes  of  family ;  in  Ireland,  on  the  contrary,  all  those  ancient 
Baronies  have  gone  invariably  in  the  same  family,  a  very  strong 
argument  no  doubt  to  show  the  difference  of  the  two  classes 
of  Baronies,  because  it  is  hardly  conceivable  that  there  should 
have  been  so  many  failures  of  heirs  male  in  England  in  those 

[  *94  ]       families,  and  no  such  failures  at  all  *in  any  of  the  families 

holding  the  ancient  Baronies  of  Ireland.    But  it  does  appear  to 

me  and  to  my  noble  and  learned  friend  who  assisted  in  hearing 

the  case,  that  we  need  not  form  any  opinion  upon  the  general 

(1)  Lord  Lyndhurst. 
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question  for  our  present  purpose,  and  in  order  to  admit  Slanb 
Mr.  Lynck*9  right  to  call  upon  us  to  refuse  the  claim  of  Major 
Bryan.  We  are  now  upon  this  particular  Barony  of  Slane, 
and  the  circumstances  which  have  attended  its  descent  are  such 
as  to  leave  no  doubt  whatever  in  my  mind  what  the  law  of 
succession  is  in  respect  of  this  particular  Barony.  The  only 
question  being  upon  the  course  of  descent  in  this  Barony,  if  we 
find  it  clearly  not  such  as  to  bring  in  heirs  general  in  any  one 
instance,  but  to  exclude  again  and  again  the  nearer  female,  in 
favour  of  the  more  remote  male  heir,  the  question  before  us  is 
decided,  whatever  may  liave  been  the  case  with  other  Baronies 
in  Ireland  and  England. 

My  Lords,  I  never  yet  saw  a  case  in  which  parties  successfully 
contended  for  a  claim  of  right  under  a  particular  law  of  succes- 
sion, maintaining  that  there  was  a  certain  canon  regulating  the 
descent  and  in  their  favour,  when  there  was  clear  proof  of  the 
honour  in  question  having  descended  repeatedly  in  a  different 
course  and  by  a  different  rule.  It  is  not  merely  that  there  were 
three  or  four  undeniable  exceptions  to  the  canon  which  the 
present  claimant  must  establish,  but  there  was  not  a  single 
instance  in  the  family  of  his  rule  being  followed.  Whoever 
heard  of  a  person  obtaining  a  Barony  by  writ  or  by  a  lost  patent 
to  heirs  general,  when  again  and  again  deaths  had  happened, 
and  instead  of  the  descent  of  the  honours  falling  upon  the  only 
daughter,  or  being  in  abeyance  among  several  daughters,  the 
Barony  went  away  to  a  remote  cousin,  being  a  male,  sometimes 
a  nephew,  ^sometimes  a  more  distant  kinsman  ?  Such  a  fact  [  *i*5  ] 
shuts  out  the  idea  that  there  can  be  a  Barony  in  fee,  or  more 
correctly  speaking,  in  fee  tail.  One  cannot  suppose  the  parties 
were  always  slumbering  over  their  rights,  more  especially  after 
the  very  remarkable  fact  which  occurs  in  this  case,  that  the 
daughter  of  a  deceased  Peer  being  in  poverty,  was  allowed 
501.  a  year  pension,  and  did  not  take  the  Barony,  though  being 
in  that  case  a  Peeress  in  her  own  right,  she  would  have  had 
considerably  more  than  502.  a  year,  as  is  proved  by  the  fact 
of  the  male  heir  who  took  the  honour,  obtaining  at  the  same 
time  8001.  a  year.  The  lady  had  a  strong  interest  in  applying 
for    the   peerage,  if    there   had   been  the  least  pretence    for 
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Slakb  her  claim,  as  she  would  have  obtained  an  increase  of  the 
Pbbbaoe.  provision.  It  appears  to  me  until  the  difficulty  I  am  now 
alluding  to  is  got  over,  it  is  impossible  for  your  Lordships  to 
adjudge  this  peerage  to  the  party  claiming  in  such  circumstances. 
Although  we  have  had,  in  many  instances,  the  most  satis- 
factory evidence  of  a  remoter  male  having  enjoyed  the  title 
to  the  exclusion  of-  a  nearer  female,  unquestionably  there  has 
been  no  sitting  in  Parliament  in  some  of  those  cases ;  but  this 
is  accounted  for  by  the  circumstance  of  the  family  being  Catholic, 
and  the  Peers  being  successively  excluded  by  the  penal  laws 
after  the  beginning  of  the  18th  century.  So  that  the  evidence 
is  the  most  satisfactory  which  the  nature  of  the  case  will  allow 
of ;  and  it  is  further  to  be  observed,  that  your  Lordships'  resolu- 
tion that  Major  Bryan  has  not  made  out  his  claim,  does  not 
decide  the  question  finally;  it  does  not  decide  that  he  is  not 
entitled,  and  may  not  hereafter  prove  his  title ;  it  disposes  of  no 
general  question,  that  there  are  or  are  not  Baronies  by  writ; 

[  *96  ]  it  only  declares  that  Major  ^Bryan  in  this  stage  has  not  proved 
his  claim.  A  declaration  that  there  are  ancient  Baronies  by 
writ  in  Ireland  would  shut  out  all  pretensions  on  the  part  of 
.  Mr.  Fleming,  and  it  would  decide  the  affirmative  in  the  general 
question  argued  by  Mr.  Lynch,  whether  or  not  there  is  such  a 
thing  as  an  Irish  Barony  in  fee  tail. 

I  have  another  observation  to  make  with  respect  to  the  law  of 
this  case.  It  is  generally  held  that  Baronies  in  fee  tail  go  to  the 
heirs  general  of  the  body  ;  and  that  where  a  man  has  a  writ  of 
summons  and  sits  according  to  the  exigency  of  that  writ,  the 
dignity  descends  to  the  heirs  of  his  body,  female  as  well  as  male. 
I  know  of  no  instance  of  any  restriction  to  that  generality. 
I  know  of  no  such  thing  as  fee  tail  special  in  a  dignity — of  a 
dignity  by  a  writ  going  to  the  issue  of  a  man  by  a  certain  wife, 
and  from  the  nature  of  the  thing  I  think  it  could  not  be.  I 
know  of  no  instance  in  England  of  a  peerage  in  fee  going  to  the 
heir  male  of  the  body  only ;  but  perhaps  this  is  not  absolutely 
incompatible  with  the  nature  of  the  writ.  There  may  possibly 
be  a  Barony  by  summons  and  sitting,  which  should  go  to  heirs 
male  of  the  body,  and  not  to  heirs  general  of  the  body  ;  I  do  not 
think  it  is  wholly  inconsistent  with  the  nature  of  the  thing. 
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Sapposing  the  snmmons  were  specially  framed  to  A.  B.  to  sit       Slakb 

and  serve  in  Parliament,  I  do  not  see  why  it  might  not  add, 

"  and  the  heirs  male  of  his  body ;  "  at  least  it  strikes  me  that 

though  this  writ  is  personal,  calling  upon  the  party  to  come 

individually  and  sit,  and  that  by  the  operation  of  the  peerage 

law,  such  writ  followed  by  sitting  carries  the  honour  to  the  heir 

of  his  body ;  still,  if  it  should  express  it  to  be  to  A.  B.  and  the 

heirs  male  of  his  body,  on  the  supposition  that  A.  B.  might 

have  died  before  he  came  and  sat,  according  to  the  exigency 

of  the  writ,  I  see  nothing  inconsistent  *in  the  heir  male  of  the       [  *97  ] 

body  sitting.    I  do  not  see  anything  inconsistent  in  such  a 

description  carrying  a  Barony  in  fee  to  the  heir  male,  such  heir 

male  being  designated  rather  by  words  of  limitation  than  of 

purchase.    I  throw  out  this,  however^  as  a  possible  supposition 

only ;  I  think  that  there  is  nothing  self-repugnant,  nor  contrary 

to  the  principles  of  law  in  it;  and  such  a  supposition  would 

reconcile  the  facts  of  this  case  with  the  course  of  the  law,  but  at 

the  same  time  we  must  admit  that  such  a  writ  to  the  heir  male 

of  A.  B.'s  body  might  also  be  said  to  give  a  peerage  in  fee  tail 

general  to  the  person  answering  this  description,  who  should 

first  sit  under  it.    There  is  no  case,  nor  any  authority  on 

this  point. 

My  Lords,  it  is  important  that  we  should  endeavour  by  all 
means  to  reconcile  the  apparent  discrepancy  between  the  English 
and  the  Irish  law  of  peerage.  I  am  very  unwilling  to  admit  the 
idea  of  there  being  one  law  for  England  and  another  for  Ireland 
in  this  respect;  and  I  listened  with  great  attention  to  the 
argument  of  the  late  Attorney-General,  the  present  Lobd  Chief 
Babon,  to  prove  that  the  law,  as  to  honours,  was  the  same 
in  England  as  in  Ireland.  I  know  there  are  instances  of 
peerages  in  which  the  law  of  their  descent  differs  from  the  law 
of  real  estates  ;  nevertheless  a  title  of  honour  is  a  tenement,  and 
where  the  feudal  law  prevails  all  dignities  are  in  their  origin  real 
property,  being  held  as  incident  to  land,  and  by  the  like  tenure, 
and  being  as  much  real  estates  as  the  land  itself;  I  should 
therefore  be  very  loth  to  adopt  the  proposition  that  there  is  one 
rule  not  only  as  to  incidents,  but  as  to  the  original  constitution 
and  construction  of  an  estate  in  an  honour,  and  another  as  to 
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Slavs 
Pkiraob. 

[•98] 


the  original  constitution  and  conBtruction  of  an  estate  of  another 
kind.  So  should  I  feel  as  loth  to  hold  *that  one  rule  prevailed 
in  England  and  another  in  Ireland  on  this  matter.  There  is, 
however,  a  supposition  involving  no  doubtful  point,  and  which 
will  equally  reconcile  the  facts  with  the  course  of  the  law,  and 
which  assumes  that  law  to  be  the  same  in  both  countries.  There 
may  be  a  lost  patent  limiting  the  dignity  to  heirs  male.  This  is 
inconsistent  with  nothing  except  a  statement  of  Lord  Coke,  that 
there  was  no  Barony  by  patent  earlier  than  the  11  Bic.  II. ; 
but  it  is  very  possible  Lord  Coke  may  be  mistaken  in  this,  which 
is  only  a  point  of  legal  or  rather  historical  antiquity.  Between 
the  two  difficulties  of  supposing  a  different  law  in  the  two 
countries,  and  supposing  a  creation  by  patent  earlier  than  the 
period  assigned  by  Lord  Coke,  I  have  no  hesitation  in  choosing 
the  later  as  the  safer  course,  and  to  move  your  Lordships  to 
determine  and  report  that  Major  Bryan  has  not  made  out  his 
claim. 


The  Chairman  of  the  Committee  reported  accordingly,  and 
the  House  resolved.  That  the  claimant,  George  Bryan,  Esq.,  had 
not  made  out  his  claim  to  the  Barony  of  Slane,  as  claimed  by 
his  petition. 


1837. 
Jnly  14,  17. 

Lord 
Bbouoham. 

[99] 


Appeal  from  the  Coubt  of  Session. 

JOHN  MILLEE  and  Others  v.  GEOEGE  EOWAN 
AND  Another. 

(5  Clark  &  Finnelly,  99—111.) 

Bequests  to  trustees,  and  for  charitable  purposes — Costs. 

A.  B.,  by  trust  disposition  and  settlement,  gave  all  his  estate,  real 
and  personal,  to  trustees,  with  power  to  keep  up  the  trust  by  assumption 
of  new  trustees ;  and  he  directed  them  to  put  out  on  security  2,U00/., 
and  pay  the  interest  to  M.  M.  for  her  life,  the  said  sum  itself  payable 
to  the  trustees  on  her  death ;  and  he  directed  them  to  apply  the  residue 
of  his  estate  to  such  benevolent  and  charitable  purposes  as  they  should 
think  proper ;  and  if  the  same  should  amount  to  0002.  or  upwards,  he 
recommended  to  his  said  trustees  and 'their  foresaids,  to  vest  the  same 
in  themselves,  and  apply  the  proceeds  in^  yearly  payments  to  faithful 
domestic  servants  settled  in  Glasgow.  And  if  the  residue  should  not 
amount  to  600/.,  he  authorized  his  said  trustees  to  distribute  the  same 
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to  sueh  charitable  and  benevolent  purposes  as  they  should  think  proper.        Millkb 
The  residue  was  found  to  amount  to  12,0002. :  Held,  first,  that  the  words  «• 

*' the  said  sum  itself  payable  to  the  trustees  on  her  (M.  M.'s)  death,"       Rowam. 
did  not  give  the  2,000/.  to  them  beneficially,  but  it  became  part  of  the 
general  estate ;  and,  secondly,  that  the  bequest  of  the  residue  was  not 
▼oid  for  uncertainty. 

Held,  thirdly,  that  the  costs  of  all  the  parties  ought  to  be  paid  out  of 
the  residue,  as  the  instrument  was  obscurely  worded,  and  the  residue 
was  so  much  larger  than  the  disponer  expected. 

Jambs  Black,  sargeon,  residing  in  Glasgow,  on  the  Slst  of 

May,  1827,  executed  a  trast  disposition  and  settlement,  by  which 

he  gave  his  whole  ^heritable  and  moveable,  real  and  personal      [  *ioo  ] 

estate  of  whatever  kind,  and  wherever  situated,  to  J.  Maxwell, 

6.  Rowan,  and  J.  Miller,  and  to  such  of  them  as  should  accept 

thereof,  and  to  the  survivor  and  survivors  of  the  acceptors,  and 

to  such  person  or  persons  as  might  be  assumed  by  them,  or 

to  the  survivors  or  survivor,  to  supply  the  deficiency  of  such  as 

might  die  or  decline  to    act,  and  which  they  were  thereby 

empowered    to  do  when  they  should  see  proper,  the  major 

number  alive  and  accepting  at  the  time  being  always  a  quorum^ 

as  trustees  or  trustee  for  the  ends,  uses,  and  purposes  after  * 

specified :  viz.  in  the  first  place,  to  pay  just  debts,  &c. ;  in  the 

second  place,  to  pay  certain  sums  to  persons  there  named ;  in 

the  third  place,  he  appointed  his  said  trustees  to  lend  out  the 

sum  of  2,0002.  sterling  on  security,  taking  the  interest  of  the 

said  sum  payable  to  Mary  Maxwell,  his  cousin,  half-yearly 

during  her  life,  and  the  said  principal  sum  itself  payable  to  his 

said  trustees,  or  their  foresaids,  at  her  death.    After  directing 

payment  of   several    specific    pecuniary  legacies    to    different 

relatives  by  name  for  their  own  benefits  respectively,  and  to 

the  directors  of  several  public  institutions,  for  behoof  of  such 

institutions  respectively,  the  disponer  proceeded  thus :  **  And 

lastly,  my  said  trustees  shall  apply  the  rest  and  residue  of  my 

estate  and  effects  to  such  benevolent  and  charitable  purposes  as 

they  think  proper;  and  if  the  same  shall  amount  to  6002. 

sterling  or  upwards,  I  recommend  to  my  said  trustees,  and 

their  foresaids,  to  execute  a  deed  vesting  the  same  in  themselves, 

and  apply  the  annual  proceeds  thereof,  after  deducting  expenses, 

in  yearly  payments  to  faithful  domestic  servants  settled  in 

Glasgow  or  the  neighbourhood,  who  can  produce  testimonials 
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HiLLSB  pf  good  character  and  morals  from  their  masters  and  mistresses 
RowAK.  sifter  ten  years'  service ;  *no  person  to  be  entitled  to  more  than 
[  *ioi  ]  102.  sterling  yearly,  bat  as  much  less  as  my  said  trustees  shall 
think  proper ;  and  if  the  free  residue  of  my  estate  shall  not 
amount  to  the  sum  of  6002.  sterling,  I  authorise  my  said  trustees 
to  distribute  the  same  to  such  charitable  or  benevolent  purposes 
as  they  may  think  proper.  And  I  hereby  appbint  my  said 
trustees,  and  their  foresaids,  to  be  my  only  executors,"  &c. 

Mr.  Black  died  in  October,  1884,  and  Mr.  Bowan  and  Mr. 
Miller,  who  alone  survived  him,  accepted  the  office  of  trustees. 
They  found  the  trust  property  so  left  to  amount  to  nearly 
20,000!.,  leaving,  after  deducting  the  sums  appointed  to  specific 
legacies,  a  residue  of  12,0002.  In  the  administration  of  the 
trusts  two  questions  arose,  first,  as  to  the  said  sum  of  2,0002., 
whether  Mr.  Black  intended  that  sum,  after  Mary  Maxwell's 
death,  to  vest  in  the  trustees  beneficially  and  individually,  or  to 
become  part  of  the  residue ;  and  secondly,  whether  the  direction 
as  to  the  residue  for  charitable  purposes  was  not  void  for 
uncertainty.  The  trustees,  for  the  purpose  of  obtaining  the 
opinion  of  the  Court  of  Session  on  those  questions,  instituted 
a  process  of  multiplepoinding  against  the  next  of  kin  and  other 
parties  claiming  an  interest. 

The  Lord  Ordinart  (Jeffret)  pronounced  the  following  inter- 
locutor :  Finds,  first,  that  the  fee  of  the  sum  of  2,000!.,  directed 
to  be  life-rented  by  Mary  Maxwell,  belongs  to  and  is  vested 
in  the  trustees,  not  as  individuals,  or  for  their  own  personal 
benefit,  but  as  such  trustees  only,  and  must  accordingly  form 
a  part  of  the  residue  of  his  (Mr.  Black's)  estate,  to  be  disposed 
of  as  such  residue  is  by  his  trust-deed  directed  to  be  disposed  of, 
after  the  determination  of  the  said  life-rent,  and  the  payment  of 
all  the  special  legacies  and  provisions.  Finds,  secondly,  that 
[  *102 1  the  destination  *of  the  whole  of  the  said  residue  contained  in  and 
expressed  by  the  last  provision  or  declaration  of  the  said  trust- 
deed  is  not  void,  either  for  uncertainty,  or  as  having  been  made 
through  error  or  ignorance  on  the  part  of  the  truster ;  that  the 
trustees  are  therefore  bound  to  carry  it  into  effect,  and  to 
administer  and  apply  the  said  residue  in  conformity  to  the  said 
destination,  and  that  the  next  of  kin  of  the  truster  have  no  title 
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or  interest  in  the  matter  so  long  as  the  trastees  shall  duly 
administer  as  aforesaid,  &c.  (i). 

From  this  second  finding  of  the  above  interlocator,  *to  which 
generally  the  Lords  of  the  Second  Division  adhered,  the  next  of 
kin  of  Mr.  Black  appealed  to  this  House. 

Mr.  Knight  and  Mr.  Miller,  for  the  appellants  : 

In  the  interpretation  of  the  clause  respecting  the  residue, 
which  was  very  obscurely  worded,  regard  should  be  had  to  the 
other  parts  of  the  deed,  and  to  the  whole  context.  A  bequest 
"  for  such  charitable  and  benevolent  purposes  as  the  trustees 
should  think  proper"  was  too  indefinite  and  uncertain  to  be 
imperative  on  them.  All  the  other  bequests  for  the  various 
existing  charitable  institutions  mentioned  in    the    deed  were 


(1)  The  LosD  OsDHTABT  added  his 
reasons  for  the  above  interlocutor  in 
a  note,  from  which  the  subjoined  is 
an  extract:  The  first  point  turns 
wholly  on  a  qutstio  voluntatia ;  and 
it  seems  to  the  Lobd  O&DnrABT  im- 
possible to  suppose  that  the  truster 
really  intended  to  give  2,000/.  to  an}- 
indiTidnals  who  might  happen  to  be 
vested  with  the  character  of  his 
tmstees  at  the  death  of  Mary  Max- 
well. There  is  a  full  power  in  the 
deed  to  assume  additional  trustees  at 
pleasure,  and  an  instruction  to  fill 
up  the  pLioes  of  those  who  might  die 
or  be  disqualified,  while  the  direction 
upon  which  this  claim  of  the  existing 
tmstees  is  exclusively  vested,  is 
merely  that  they  shall  vest  the 
2,000/.  in  such  a  way,  as  that  the 
interest  shall  be  pajrable  to  Maiy 
Maxwell  during  her  life,  and  the 
principal  to  the  said  trustees  and 
their  foresaids  (that  is,  their  suc- 
cessors in  office)  at  her  death.  The 
Lo&D  Obdixaby  cannot  entertain  a 
doubt  that  it  was  to  be  so  payable 
to  them  as  trustees,  and  that  if 
not  otherwise  appropriated  by  new 
codicils  or  legacies  of  the  truster,  it 


must  revert  and  fall  back  into  the 
general  mass  of  the  trust  estate. 

As  to  the  objection  of  uncertainty 
or  substantial  delegation  of  the 
inalienable  right  of  testing  to  third 
parties,  the  Lobd  Obdikabt  thinks 
that  it  has  been  set  at  rest  by  the 
recent  cases  of  Hill  v.  Burns  (a),  and 
Crichton  v.  Orier$on  (6),  two  cases 
confirmed  by  judgments  of  affirmance 
in  the  House  of  Lords.  In  CrichU/ii's 
case  the  destination  of  the  residue 
was  quite  as  vague  and  indefinite  as 
it  would  have  been  in  this  case,  if 
the  sum  had  fallen  short  of  600/., 
but  as  it  greatly  exceeds  that  sum, 
the  Lord  Ordinabt  conceives  that 
the  recommendation  to  apply  it  for 
behoof  of  meritorious  servants  in 
Glasgow,  IB  to  be  regarded  as  a 
specific  instruction  or  expression  of 
will  on  the  part  of  the  truster,  and  in 
that  view  it  is  infinitely  more  precise 
than  anything  that  occurred  either 
in  Crichton*8  or  HilPs  case,  or  indeed 
in  any  of  the  earlier  cases ;  and  on 
a  point  thus  settled  by  authority,  it 
would  be  idle  to  go  into  any  general 
argument  on  the  grounds  and  reasons 
of  the  decisions. 


MlLLBB 

r. 
Rowan. 

L •los  ] 


(a)  2  Wils.  &  Shaw,  80. 
B.B. — ^VOL.  ZLVn. 


(b)  3  Wils.  &  Shaw,  329. 
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Miller  bequests  of  specific  sums  to  be  specifically  applied.  They  were 
Rowan.  ^^^  l^^^  ^  ^^^  discretion  of  the  trustees  ;  whereas  the  words  of 
bequest  of  the  residue  amounted  only  to  a  mere  recommendation, 
imposing  no  obligation  on  the  trustees  to  take  it  from  the  next 
of  kin.  Words  of  recommendation  were  never  held  in  the  law  of 
Scotland  to  raise  a  trust,  and  in  England  the  doctrine  of  implying 
trusts  from  words  of  desire  and  recommendation,  formerly  carried 
to  a  length  hardly  consistent  with  sound  policy  (i),  has  been 
greatly  restricted  in  the  more  recent  cases.  In  Sale  v.  Moore  (2) 
the  Vicb-Chancbllor  (Sir  Anthony  Hart)  well  observed,  that 
'^  the  first  case  that  construed  words  of  recommendation  into  a 
command  made  a  will  for  the  testator ;  the  current  of  decisions 
has,  of  late  years,  been  against  converting  the  legatee  into 
a  trustee ;  "  and  accordingly,  in  that  case  the  learned  Judge 
held  that  a  gift  of  a  residue  to  the  testator's  wife,  he  ''  recom- 
[  •loi  J  mending  to  her,  and  not  doubting  that  she  would  consider  *his 
near  relations,*'  was  not  subject  to  any  trust,  but  the  wife  took 
the  residue  absolutely  (3).  And  in  another  recent  case,  ultimately 
decided  in  this  House,  Meredith  v.  Heneage  (4),  on  the  authority 
of  which  it  would  seem  the  decision  in  Sale  v.  Moore  proceeded, 
their  Lordships  held  that  a  gift  of  real  and  personal  estate  to 
the  testator's  wife,  *'  in  full  confidence,  and  with  the  firmest 
persuasion  that  in  her  future  disposition  and  distribution  thereof 
she  would  distinguish  the  heirs  of  his  late  father  by  devising  and 
bequeathing  the  whole  of  his  said  estate  to  such  of  them  as  she 
might  think  best  deserving  of  the  preference,"  was  an  absolute 
gift  to  the  wife,  not  subject  to  any  trust  for  the  heirs  of  the 
testator. 

In  Matice  v.  The  Bishop  of  Durham  (6),  a  bequest  in  trust  for 
such  objects  of  benevolence  and  liberality  as  the  trustee  in 
his  discretion  should  approve,  was  held  not  sustainable  as  a 
charitable  legacy,  but  was  a  trust  for  next  of  kin.  In  EUis 
V.  Selhy,  a  very  recent  case,  a  direction  by  a  testator  to 
trustees,  to  apply  his  funded  property  ''to  such  charitable  or 
other  purposes  as  they  should  think  fit,"  was  held  by  the 

(1)  Pow.  on  Dev.  by  Jarm.  n.  357.    (4)  27  B.  B.  243  (I  Sim.  542). 

(2)  27  B.  B.  239  (1  Sim.  534).       (5)  7  B.  B.  232  (9  Yes.  399). 

(3)  1  Sim.  p.  540. 
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Vicb-GhancbliiOR  (1)  to  be  void  for  uncertainty,  and  that  decision       millsb 
was  afSrmed  by  the  Lord  Chancellor  (2) ;   and   the  fund  so       rowak. 
given  fell  into  the  residue  ;  and  to  the  same  effect  was  another 
case,  still  more  recent,  decided  by  one  of  their  Lordships  at  the 
Rolls :   WUlianiM  v.  Kershaw  (8). 

The  Scotch  cases  of  Hill  v.  Burns  and  Ciichton  v.  Grierson, 
referred  to  in  the  Lord  Ordinart's  judgment,  were  not  strictly 
applicable  to  the  present  case,  the  bequest  in  those  cases  being 
to  established  institutions,  ^having  perfect  machinery  for  [  «io5  j 
managing  them,  or  to  such  persons  and  charities  as  could 
be  easily  pointed  out.  The  testator,  in  this  case,  did  not 
provide  any  permanent  machinery  for  the  administration  of  his 
intended  charity.  There  is  no  person  or  body  of  persons  in 
existence,  that  could  enforce  the  trustees  to  apply  this  fund  for 
their  benefit,  and,  under  those  general  words,  the  bequest  failed 
for  uncertainty.  At  all  events,  if  this  should  be  held  to  be 
a  trust  which  ought  to  be  enforced,  only  600/.  of  the  residue 
could  be  applied  to  it,  that  being  the  utmost  that  the  disponer 
appointed  for  the  charity. 

Sir  William  Follett  and  Mr.  Austin^  for  the  respondents, 
relied  on  the  cases  of  Hill  v.  Burns  and  Crichton  v.  Grierson, 
referred  to  in  the  Lord  Ordinary's  judgment,  and  on  the 
case  of  Murdoch  v.  The  Magistrates  of  Glasgow  (4) : 

The  words  of  bequest  did  not  limit  the  sum  to  600/.,  but  if  the 
same  should  amount  to  600/.  or  upwards,  the  testator  recom- 
mended the  trustees  and  their  foresaids,  that  is,  their  successors 
and  survivors,  to  vest  the  same  by  deed  in  themselves,  and  apply 
the  proceeds  in  yearly  payments,  to  faithful  domestic  servants 
in  Glasgow,  &c.  The  residue  having  exceeded  600/.  it  was  not 
necessary  to  consider  the  words  of  recommendation  of  the  appli- 
cation of  the  residue  if  it  should  fall  under  600/.  The  trust  was 
completely  established,  and  the  trustees  were  constituted  by  the 
very  words,  proper  instruments  for  its  administration.  The 
English  cases  referred  to  were  not  at  all  inconsistent  with  the 

(1)  7  Sim.  3d2 ;  see  40  B.  B.  1(30.        Ch.  $4  ;  5  01.  &  F.  111). 
v2;  43  B.  B.  188  (1  My.  &  C.  286).  (4)  6  Shaw  &  D.  186. 

(3)  42  B.  B.  269  (5  L.  J.  (N.  S.) 
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MiLLEB      trust  in  this  case,  and  in  two  of  them,  Meredith  v.  Heneage  and 

Rowan.      J^Ui^  V.  Selhy,  it  ought  to  have  been  mentioned  that  the  words 

[  *106  ]       ''  unfettered   *and   unlimited,"  accompanied    the    gift    to  the 

testator's  widow,  in  the  former,  and  the  words  "  without  being 

accountable  to  any  person/'  were  added  to  the  direction  to  the 

trustees  in  the  latter  case. 

Lord  Brougham,  after  stating  that  the  questions  for  considera- 
tion arose  on  a  trust  disposition  and  settlement,  being 
in  the  nature  of   an  instrument  morti9  causa,  to  operate 
subsequently  to  the  disponer's  death,  and  after  reading 
those  parts  of  the  instrument  respecting  the  bequest  of  the 
2,000Z.  and  of  the  residue  as  above  cited,  proceeded  as 
follows : 
Upon  the  first  part  it  has  been  contended  that  the  sum  of 
2,0002. ,  the  interest  of  which  was  given  to  Mary  Maxwell  for 
life,  and  to  the  trustees  at  her  death,  did  not  sink  into  the 
general  residue  of  the  trust,  but  was  given  to  the  trustees 
beneficially  and  for  trouble.    It  did  not,  however,  seem  possible 
to  maintain  that  proposition.     The  clause  came  within  the 
general  words,  creating  a  trust ;  the  words  were  '*  but  in  trust 
always  for  the  ends,  uses,  and  purposes  after  mentioned."     The 
sum  was  given  to  them  by  the  name  of  trustees ;  it  was  also 
given  to  their  foresaids,  that  is,  to  the  new  trustees  to  be 
assumed  by  them,  and  of  whom  the  maker  of  the  deed  knew 
nothing.    To  hold  it  to  be  a  gift  for  trouble  would  be  doing 
violence  to  the  whole  tenor  of  the  instrument,  and  nothing  but 
express  words  or  plain  implication  could  take  it  out  of  the 
general  trust  fund.      No  reliance,  indeed,  was  placed  upon  this 
point  at  the  Bar,  and  had  there  been  nothing  more  in  the  case,  I 
should  not  have  detained  your  Lordships  with  any  observations. 
But  two  other  questions  have  been  made,  and  on   those  the 
argument  has  mainly  turned ;   first,  whether  or  not  there  is 
-  [  *107  ]      a  trust  constituted  by  the  ^deed  bo  as  ko  enable  the  application 
of  the  fund  to  be  effected  according  to  the  maker's  intention, 
supposing  that  to  be  sufficiently  certain,  and  that  it  is  such 
an  intention  as  can  be  supported  ;   and  secondly,  whether  or  not 
the  intention  is  sufficiently  certain  and  can  be  supported. 
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Upon  the  first  question,  there  seems  no  reasonable  groand  of  miller 
donbt.  It  might  be  enough  to  look  at  the  part  of  the  deed  roWak. 
immediately  following  the  charitable  gift,  providing  that  the 
trustees  named  shall  execute  the  conveyances  to  those  whom 
they  are  empowered  to  assume  into  the  trust,  with  the  same 
powers  and  for  the  purposes  therein  written.  Now,  among  these, 
is  that  of  assuming  others  to  fill  up  the  vacancies  by  death  or 
declining  to  act ;  and  though  the  trustees  are  only  empowered 
to  assume  on  vacancies,  that  is  quite  sufficient  for  continuing 
the  trust,  and  would  make  it  their  duty  to  continue  it  even 
if  they  altogether  declined  themselves.  But  there  is  a  sufficient 
power  in  the  Court  of  Session  to  provide  for  continuing  the  trust 
in  a  case  of  this  description,  had  there  been  no  such  clause. 
It  is  unnecessary  to  inquire,  what  power  the  Court  has  or  what 
it  is  in  the  habit  of  exercising  in  the  case  of  private  trusts 
becoming  defective  by  death  on  non-acceptance,  although  the 
cases  of  Busby  yi),  of  Christie  (2),  and  still  more  precisely  that  of 
3/otr(3),  cases  so  late  as  1828,  1826  and  1827,  appear  to  leave 
no  doubt,  that  in  one  way  or  another,  the  Court  will  prevent  the 
failure  of  a  testator's  or  a  disponer's  intention  for  want  of 
trustees.  And  to  this  proposition,  of  course  those  cases  are  no 
kind  of  exception,  in  which  the  Court  refused  to  interfere,  where 
the  property  was  given  to  the  heir  or  *other  person  upon  the  [  'i^^  1 
trustees  dying  or  refusing  to  act,  as  Macdowall  v.  Macdowall  (4), 
a  case  that  came  precisely  within  the  principle  which  ought 
to  govern  the  exercise  of  the  power  of  supplying  a  trust,  that  if 
a  trustee  dies  or  refuses  the  trust,  where  it  is  quite  clear  that 
the  intention  of  the  testator  was  that,  in  such  an  event,  the  heir 
should  take  the  estate  discharged  from  any  trust,  the  Court 
would  not  be  fulfilling  the  intention  of  the  maker  of  the  deed, 
but  acting  contrary  to  his  intention,  if  it  supplied  a  trustee ;  for 
that  is  the  very  event  provided  for,  the  gift  going  over  and 
the  trust  ceasing.  I  apprehend  (though  it  is  unnecessary  to 
dispose  of  that  question)  that  this  gift  cannot  be  considered  as 
being  in  the  predicament  in  which  it  was  contended  at  the  Bar 
it  was,  namely,  that^though  there  is  a  most  distinct  constitution 

(1)  2  Shaw  &  D.  176.  (3)  4  Shaw  &  D.  801. 

(2)  5  Shaw  ft  D.  29;{.  (4)  Morr.  7453. 
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Miller  of  a  trust,  yet  no  mention  being  made  of  heirs,  executors  and 
Rowan.  administrators,  if  one  of  the  trustees  refused  to  act,  so  that  the 
quorum  no  longer  existed,  or  if  they  all  refused  to  act,  or  all 
died,  the  Court  had  no  power  to  give  effect  to  the  testator's 
intention,  an  argument  which  would  require  a  much  stronger 
case  to  support  it  than  any  produced  at  the  Bar.  But  it  is 
unnecessary  to  enter  upon  that  consideration,  for  in  the  present 
case  there  is  no  question  whatever  arising  on  it.  The  case  of 
Macdowall  v.  Macdowall  clearly  shows,  without  deciding  bow  the 
Court  would  act  in  the  case  of  a  private  trust,  that  without  any 
doubt  the  Court  "  will  interpose,"  as  it  is  there  said,  "  where  no 
person  has  any  immediate  interest  in  the  management,"  and 
estates  destined  to  charitable  uses  are  expressly  given  as  an 
instance.  On  this  point,  I  have  rather  referred  to  the  cases, 
and  especially  the  more  recent  ones,  than  even  to  the  highly 
[  *109  ]  ^respectable  authority  of  Mr.  Erskine  in  the  Third  Book  of  his 
Institutes,  because  certainly  in  former  times  the  Court  of  Session 
was  used  to  go  further  in  supplying  defects  in  trusts  than  its 
/        later  practice  appears  to  warrant. 

Then,  my  Lords,  as  to  the  second  question.  Is  this  gift 
validly  given  to  charitable  uses  ?  The  maker  of  the  deed  first 
says  that  the  residue  shall  be  applied  by  the  trustees  to  such 
benevolent  and  charitable  purposes  as  they  may  think  proper. 
Suppose  we  read  '* and  "  ''or,"  the  authorities  in  the  Scotch 
law  do  not  entitle  us  to  hold  that  this  is  so  uncertain  as  to 
be  void.  In  HiU  v.  BamSf  decided  by  this  House,  the  fund  was 
to  be  distributed  among  institutions  established  or  to  be  estab- 
lished in  Glasgow  or  its  neighbourhood  ''for  charitable  and 
benevolent  purposes,"  the  same  words ;  this  was  held  sufficiently 
certain  by  the  Court  of  Session,  and  their  judgment  was  affirmed 
by  your  Lordships.  Indeed  the  distinction  between  charitable 
and  benevolent  uses  was  not  taken  in  that  case,  and  there 
appears  nothing  in  the  authorities  on  this  subject  which  should 
lead  us  to  suppose  that  the  Scotch  law  has  ever  given  the 
technical  meaning  to  the  word  **  charity "  or  "  charitable," 
which  our  English  law  has  given  since  the  statute  of  Elizabeth. 
It  is  true  that  in  Hill  v.  Btirns,  institutions  in  or  near  Glasgow 
are  named,  but  I  am  now  citing  the  case  on  the  use  of  the  word 
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"  benevolent  "   only.     For  that  nothing  can   turn  upon  the      Millkb 
generality  of  the  words  in  the  present  case,  namely,  "  charitable      rowak. 
purposes/'  if  the  addition  of  benevolent  does  not  vitiate  the  gift, 
appears  clear  from  the  latest  decision  of  this  House,  that  in 
Crichton  v.  Grierson,  where  it  was  held,  after  a  careful  considera- 
tion of  all  the  authorities  by  the  noble  and  learned  Lord  who 
then  presided,  that  a  gift  to  trustees  *to  be  applied  to  such      [*iio] 
charitable  purposes  as  they  shall  think  fit,  is  good  by  the  law  of 
Scotland.     The  addition  in  that  case  of  bequests  to  friends  and 
relations  was  much  relied  on  in  the  argument  at  the  Bar,  and  in 
the  printed  cases,  but  it  does  not  form  the  ground  of  the  decision. 
My  noble  and  learned  friend,  Lord  Lykdhurst,  expressly  held 
that  charitable  purposes  would  be  sufficient  by  the    law   of 
England,  and  that  the  Scotch  law  is  less  strict  than  ours  in 
this  respect,  of  which  indeed  there  can  be  no  doubt. 

I  do  not  however  think  that  the  case  rests  here.  There 
follows,  after  the  general  gift,  a  recommendation  of  a  specific 
distribution,  namely,  yearly  payments  to  faithful  domestic 
servants  settled  in  Glasgow  and  its  neighbourhood,  who  can 
produce  testimonials  of  good  conduct  from  their  masters  after 
ten  years'  service,  and  no  one  to  receive  more  than  lOZ.  a  year, 
how  much  less  being  in  the  discretion  of  the  trustees.  There 
are  several  gifts  in  the  cases  referred  to,  which  have  been 
supported  by  the  Court  below  as  well  as  by  this  House,  though 
considerably  less  precise  and  definite  than  this.  Nor  does  this 
word  ^*  recommend  "  indicate  here  a  mere  suggestion  or  advice. 
It  must  be  taken  as  imperative.  The  disponer  first,  it  is  true, 
gives  the  trustees  a  full  discretion,  but  he  then  proceeds  to 
specify  and  provide  for  two  events,  the  one  that  of  the  residue 
exceeding  600Z.,  and  the  other  that  of  its  falling  below  600Z.  In 
the  former  event  he  specifies,  under  the  form  of  recommending, 
the  support  of  old  servants ;  in  the  latter  event  he  leaves  the 
trustees  to  distribute  to  such  charitable  or  benevolent  purposes 
as  they  may  think  proper.  Supposing  therefore  that  any  doubt 
could  have  arisen  whether  ''  recommend  '*  was  imperative  or 
not,  had  it  merely  followed  the  first  general  words  (though  I 
do  not  at  all  ^think  it  would  in  that  case  have  been  otherwise  [  *iii  ] 
than  imperative),  the  addition  of  the  thii*d  clause  removes  all 
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doubt,  and  shows  that  the  discretion  only  is  vested  where  the 
sum  falls  short  of  6002.  That  there  oan  be  no  difficulty  in 
superintending  the  administration  of  this  fund,  I  take  it  to  be 
quite  clear.  The  cases  referred  to  before,  and  also  the  case  of 
Cowan's  Hospital  (i),  prove  incontestably  that  persons  having  an 
interest  in  a  charity  are  entitled  to  put  the  powers  of  the  Court 
in  motion  with  respect  to  its  management,  and  I  take  it  to 
be  equally  clear  that  the  next  of  kin  of  the  founder  may  pursue 
the  same  course. 

The  decree  appealed  from  must  therefore  be  affirmed ;  but  as 
whatever  doubt  may  be  thought  to  exist  in  the  case  has  been 
occasioned  by  the  terms  of  the  deed,  and  more  especially  con- 
sidering that  this  is  a  case  of  a  fund  given  to  a  charity  by 
a  person  who  appears  not  to  have  been  at  all  sure, — probably 
who  did  not  Suppose  that  it  would  turn  out  to  be  anything  like 
so  considerable  as  it  has  done,  for  he  speaks  of  its  exceeding 
6002.,  or  falling  short  of  600/.,  and  it  turned  out  to  be  12,000/.,— 
I  am  of  opinion  that  the  whole  of  all  parties'  costs,  both  below 
and  here,  should  be  bo):ne  by  the  estate. 


1835. 

July  13. 

Z>^^^11. 


WILLIAMS  V.  KERSHAW. 

(5  Clark  &  Finnelly.  111—113.) 
[This  case  is  already  reported  at  greater  length  from  5  L.  J. 
(N.  S.)  Ch.  84,  in  42  R.  R.  269,  under  the  title  of  IViUiums  v. 
Williams.] 
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Jyn^  12, 13 

July  17. 

[114] 


Appeal  from  the  Court  of  Chancery. 
EVANS    V.    HELLIER. 

(5  Clark  &  FinneUy,  114—128.) 

[See  a  note  of  this  appeal  at  the  end  of  the  report  of  the  case 
below,  under  the  title  of  Shaiv  v.  Rhodes,  43  R.  R.  161  (1  My. 
&  Cr.  185) ;  see  48  R.  R.  at  p.  175.] 

(1)  4  Shaw  &  D.  276. 
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Appeal  from  the  Court  of  Chancery  in  Ireland. 

SHAW  V.  LAWLESS  (1).  mi. 

(5  Clark  &  Finnelly,   129—156;  S.  C.   1  Dr.  &  Wal.  512;    reversing  .gj^ 

LI.  &  G.  t  Sugd.  154.)  Aug.  15. 

A  testator  deyised  certain  real  estates  to  trustees  for  the  use  of  W.  S.  ,     , 

for  life,  with  remainders  over,  and  he  directed  the  residue  of  his  personal    cottenham 
estate  to  be  invested  in  the  purchase  of  other  real  estates.    He  gave  a  L.C. 

legacy  of  100/.  to  B.  £.  L.  as  a  token  of  esteem.  The  will  then  contained  [  1 29  ] 
this  clause :  **  And  it  is  also  my  particular  desire  that  my  said  executors, 
whilst  acting  in  the  management  of  all  or  any  of  my  affairs  under  this 
my  will,  as  also  my  friend  W.  S.  when  he  shall  enter  into  the  receipt 
and  perception  of  my  said  rents  of  K.  V.  and  K.,  shall  continue  the  said 
B.  E.  L.  in  the  receipt  and  management  thereof,  and  likewise  shall 
employ  and  retain  him  in  the  receipt,  agency,  and  management  of  the 
rents  and  issues  of  such  other  lands  and  premises  as  shall  and  may  be 
purchased  and  settled  in  pursuance  of  the  directions  hereinbefore  con- 
tained, at  the  usual  fees  aUowed  to  agents,  he  having  acted  for  me  since 
I  became  possessed  of  said  estates  fully  to  my  satisfaction  "  :  Held,  by 
the  House  of  Lords,  reversing  the  judgment  of  the  Court  below,  that 
these  woi*ds  did  not  create  a  trust  in  favour  of  B.  E.  L. 

Held  also,  that,  as  this  case  might  have  been  discussed  on  demurrer 
without  any  inquiry  into  the  fitness  of  B.  E.  L.  for  the  situation  of 
agent,  the  costs  incurred  by  an  inquiry  of  that  sort  in  the  Court  below 
had  been  needlessly  incurred,  and  should  not  be  paid  by  B.  E.  L.  to 
W.  S.,  but  that  each  party  should  in  that  respect  bear  his  own  costs. 

In  the  year  1818,  William  Alexander  Shaw,  a  merchant  of 
Dublin,  became  the  purchaser    of   the    lands  of    Eentstown, 
Yeldanstown,  and  Knockirk,  in  the  county  *of  Meath,  commonly       [  •i30  ] 
known  by  the  name  of  the  Eentstown  estate,  and  thereupon 
appointed  the  respondent  his  land  agent  of  such  estate. 

On  the  17th  of  August,  1829,  Mr.  Shaw  made  his  will, 
executed  and  attested  so  as  to  pass  freehold  estate,  whereby, 
after  reciting  that  he  was  seised  in  fee  of  the  lands  of  Eentstown, 
Yeldanstown,  and  Enockirk,  in  the  county  of  Meath,  and  was 
possessed  of  a  very  considerable  personal  property,  he  devised 
the  same  to  trustees,  to  the  use  of  his  friend  William  Shaw  (the 
appellant),  then  aged  about  20  years,  for  the  term  of  his  life, 
without  impeachment  of  waste  ;  and  then  to  the  sons  of  the  said 
William  Shaw,  in  tail,  with  divers  remainders  over.  Then 
followed  several  pecuniary  legacies,  and  amongst  others  the 

(1)  Foster  y.  EUUi/  (1881)  19  Ch..D.  518,  51  L.  J.  Ch.  275. 
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Bhaw  following :  viz.  "  I  also  give  and  bequeath  onto  my  agent  and 
LAWLB88.  friend,  Barry  Edward  Lawless,  of  Harcourt  Street,  in  the  county 
of  Dublin,  Esq.,  the  sum  of  lOOZ.,  as  a  token  of  my  esteem  for 
him."  The  will  then  proceeded  as  follows :  *'  I  also  give  and 
bequeath  to  the  industrious  poor  of  my  estate  of  Eentstown, 
Veldanstown,  and  Enockirk,  in  the  county  of  Meath,  the  sum  of 
150!.,  which  sum  I  hereby  direct  shall  be  paid  by  my  said 
executors  to  my  agent,  the  said  Barry  Edward  Lawless,  to  be  by 
him  distributed  amongst  them  in  such  manner,  shares,  and 
proportions,  and  to  such  objects  of  charity  residing  thereon, 
as  well  as  in  the  neighbourhood  thereof,  as  he  shall  deem  most 
advisable  and  deserving  of  pecuniary  aid.  And  it  is  also  my 
particular  desire,  that  my  said  executors,  whilst  acting  in  the 
management  of  all  or  any  of  my  affairs  under  this  my  will,  as 
also  my  friend  William  Shaw,  when  he  shall  be  entitled  to  enter 
into  the  receipt  and  perception  of  my  said  rents  of  Eentstown, 
Veldanstown,  and  Enockirk,  shall  continue  the  said  Barry 
[  *i»i  ]  «Edward  Lawless  in  the  receipt  and  management  thereof,  and 
shall  likewise  employ  and  retain  him  in  the  receipt,  agency,  and 
management  of  the  rents  and  issues  of  all  such  other  lands  and 
premises  as  shall  or  may  be  purchased  and  settled  in  pursuance 
of  the  directions  hereinafter  contained,  at  the  usual  fees  allowed 
to  agents,  he  having  acted  for  me  since  I  became  possessed  of 
said  estate  fully  to  my  satisfaction.  I  give,  devise,  and  bequeath 
to  my  said  friend  and  agent,  Barry  Edward  Lawless,  the  sum  of 
1502.  for  the  purpose  next  hereafter  mentioned  ;  namely,  that  he 
may  be  enabled  to  purchase  and  erect  a  monumental  tablet 
or  slab,  containing  inscribed  thereon  the  names  of  the  members 
of  my  family  who  have  been  interred  in  my  burial-ground  of 
Eentstown,  and  the  periods  of  their  deaths ;  and  I  desire  that 
the  said  monumental  tablet  or  slab  may  be  erected  in  the 
,  interior  of  the  church  in  Eentstown."  The  will  authorised  the 
trustees  to  receive  the  rents  during  the  appellant's  minority,  and 
directed  them  to  invest  the  same,  **  save  such  part  as  shall 
be  applied  towards  his  maintenance  and  education,  and  such 
part  thereof  as  shall  be  requisite  to  pay  and  satisfy  the  annuities 
by  this  my  will  charged  on  said  lands  as  aforesaid,  in  Govern- 
ment securities,  and  shall  in  like  manner  from  time  to  time 
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invest  the  dividends  and  interest  of  such  securities  in  the  Shaw 
purchase  of  Government  securities,  so  as  that  the  whole  may  lawless. 
accumulate  during  the  minority  of  the  said  William  Shaw,  and 
if  he  shall  live  to  attain  the  age  of  twenty-one  years  be  vested 
and  payable  to  him  on  his  attaining  that  age ;  but  if  he  shall  die 
without  attaining  that  age,  it  is  my  will  that  such  rents,  and  the 
accumulations  thereof,  shall  from  and  after  his  decease  belong 
to  and  be  a  part  o(  my  residuary  personal  estate."  The  testator 
bequeathed  the  ^residue  of  the  personal  estate  to  his  trustees,  to  [  *132  ] 
invest  the  same  in  the  purchase  of  lands  to  be  settled  to  the 
same  uses  as  the  devised  estates ;  he  also  directed  them  how 
to  lay  out  the  money  till  so  invested,  and  declared  that  the 
purchases  and  investments  made  during  the  appellant's  minority, 
were  to  be  made  with  the  consent  of  a  Master  in  Chancery  ;  and 
after  the  appellant  attained  twenty-one,  the  investments  were  to 
be  made  with  his  consent  in  writing.  And  he  appointed  guardians 
for  the  appellant  during  minority. 

On  the  29th  of  October,  1829,  the  testator  died,  being  seised  of 
the  estates  already  mentioned,  and  also  possessed  of  personal 
property,  principally  in  the  funds,  amounting  to  about  90,0002. ; 
and  his  executors  having  ascertained  the  residue  of  his  personal 
estate,  proceeded  in  execution  of  their  trust  to  invest  the  same 
in  the  purchase  of  real  estates,  and  purchased  certain  lands 
called  the  Gruisetown  estate,  situate  also  in  the  county  of  Meath. 
They  also  continued  the  respondent  in  the  general  duties  of 
land-agent  over  the  estate,  in  the  same  manner  as  he  had  been 
by  the  testator  in  his  lifetime,  anS  also  employed  him  as  general 
law  agent  and  confidential  solicitor  in  the  business  of  effecting 
and  completing  the  purchase  of  other  estates  in  execution  of 
their  trust. 

In  December,  1829,  the  appellant  attained  twenty-one,  and  in 
the  summer  following,  upon  the  completion  of  the  purchase  of 
the  Cruisetown  estate,  the  respondent  being  about  to  enter  upon 
the  duties  of  land  agent  over  that  estate,  be  was  informed  by  the 
appellant  that  it  was  not  his  intention  to  employ  the  respondent 
further  as  his  land  agent  over  either  estate,  and  that  he  had  in 
fact  appointed  another  person  to  that  employment. 

The  respondent,  considering  that  he  had  a  right  to  be  con-       [  ^^^  ] 
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Shaw  tinued  in  the  agency,  or  to  a  pecuniary  compensation,  did  by  a 
Lawless,  notice  in  writing,  dated  the  2l8t  of  August,  1831,  represent  to 
the  appellant  in  a  formal  manner,  the  rights  which  he  claimed 
under  the  testator's  will ;  and  after  stating  that  he  was  ready 
and  willing  to  act  as  such  agent  if  permitted,  called  upon  the 
appellant  either  to  permit  him  to  act  as  such,  or  to  make  him 
compensation. 

The  appellant  having  declined  to  comply  with  this  requisition, 
the  respondent,  on  the  8th  of  September,  1881,  filed  his  bill  in 
the  Court  of  Chancery  in  Ireland,  setting  forth  in  substance 
the  several  matters  aforesaid,  and  praying  that  the  respondent 
might  be  declared  entitled,  accoi'ding  to  the  true  construction 
of  the  will  of  William  Alexander  Shaw,  deceased,  to  be  con- 
tinued by  the  appellant  in  the  receipt  of  the  rents,  &c.  of  the 
lands  of  Kentstown,  Veldanstown,  Enockirk,  and  Cruisetown, 
and  of  all  or  any  lands,  &c.,  which  might  be  thereafter 
purchased  for  the  appellant's  use  with  any  part  of  the  residue 
of  the  testator's  personal  property,  pursuant  to  the  trust  for 
that  purpose  created  by  his  will,  as  land  agent  thereof,  with 
the  usual  fees  allowed  to  such  agents,  and  for  general  relief. 

The  appellant  put  in  his  answer,  admitting  that  the 
respondent  had  been  employed  by  the  testator  during  his 
lifetime,  and  that  the  amount  of  fees  payable  in  respect  of 
the  ageticy  was  properly  stated  by  the  bill ;  but  insisted  that 
the  clause  of  the  will  relied  on,  merely  expressed  a  wish  or 
desire  which  was  not  imperative  upon  the  appellant ;  and  that, 
according  to  the  true  construction  of  the  will,  he  was  at  liberty  to 
employ  the  respondent  or  not,  just  as  he  might  think  proper. 
[  134  ]  This  cause  was   heard  in  1838,  before  Lord  Plunketj,  then 

Lord  Chancellor  of  Ireland,  who,  on  the  29th  of  May,  decreed 
that  the  respondent's  bill  should  stand  dismissed  with  costs. 

The  respondent  presented  a  petition  of  rehearing,  in  December, 

1884,  to  the  Lords  Commissioners  of  the  Great  Seal  of  Ireland, 
but  the  cause  came  on  to  be  reheard  on  the  30th  of  January, 

1885,  before  Sir  Edward  Sugden,  then  Lord  Chancellor  of 
Ireland,  who,  on  the  4th  of  February  following,  reversed  the 
decree  of  the  29th  of  May,  1838,  and  declared  the  respondent 
entitled  to  continue  to  act  as  agent  to  the  Kentstown  and 
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Cmisetown  estates;  and  his  Lordsliip  decreed  that  the  appel-  sraw 
lant  should  permit  the  respondent  to  act  as  agent  of  the  estates  lawliss. 
daring  the  life  of  the  appellant,  and  to  retain  out  of  the  rents 
thereof  the  usual  fees  payable  to  receivers ;  and  if  the  parties 
should  differ  as  to  the  amount  of  such  receiver's  fees,  it  was 
referred  to  the  Master  to  settle  the  same ;  and  the  respondent 
was  decreed  entitled  to  his  costs  of  the  suit,  to  be  paid  him  by 
the  appellant,  except  the  costs  of  the  rehearing,  as  to  which  it 
was  ordered  that  each  party  should  abide  his  own  costs. 

The  appellant  appealed  against  the  decree  thus  made  on  the 
rehearing  by  Lord  Chancellor  Sugdbn.  There  had  been  a 
discussion,  in  the  Court  below,  as  to  the  respondent's  fitness 
for  the  office  of  agent,  but  that  discussion  was  not  renewed  in 
this  House. 

Mr.  Pemberton  and  Mr,  Kindersley,  for  the  appellant   [cited 
Tibhits  V.  Tibbits  (i)  and  Wright  v.  Atkyns  (2),  and  other  cases] . 

Mr.  O'Connell  and  Mr.  Knight^  for  the  respondent  [cited        [  140  ] 
Harding    v.    Glyn  (3),    Foley    v.    Parry  (4),  Hihbert    v. 
Ilibbert  {b),  and  Williams  v.   Corbet  {6)]: 

In  another  case,  which  arose  out  of  the  will  of  the  Duke  of  [  146  ] 
Bridgwater,  a  person  named  Bradshaw  was,  by  that  will, 
appointed  superintendent  of  the  estates,  and  power  was  given 
him  by  that  will  to  appoint  an  agent.  The  tenant  for  life  being 
dissatisfied  with  the  manner  in  which  the  man  appointed  by 
Bradshaw  had  performed  his  duty,  filed  a  bill  for  his  removal, 
but  it  never  occurred  to  any  of  *the  persons  concerned  in  that  [  •147  ] 
suit  that  he  could  be  removed  for  aught  but  misconduct.  The 
matter  was  compromised  on  terms  advantageous  to  the  gentle- 
man in  respect  of  his  agency.  In  the  case  of  Lord  Dudley's 
Will  a  similar  circumstance  occurred.  If  the  tenant  for  life 
chooses  to  put  an  end  to  the  right  thus  created,  he  must  do 
so  on  the  terms  of  compensation.     *     *    * 

(1)  23  R.  R.  79  (19  Vea.  656).  (4)  39    R.   R.   163  (5    Sim.  138, 

(2)  13    R.  R.    199    (17   Vhs.  affirmed,  2  My.  &  K.  138). 
255).  (5)  17  R.  R.  169  (3  Mer.  681). 

(3)  4  R.  R.  334  (1  Atk.  469).  (6)  42  R.  R.  200  (8  Sim.  349). 
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8HAW  Mr.  Pemberton,  in  reply  : 

9. 

Lawless.  *  ♦  fVilUama  y.  Corbet  does  not  resemble  this  case.  The 
1-  ^^^  3  appointment  of  Williams  was  that  of  an  auditor,  who  was  to  con- 
[  *i5i  J  trol  *the  accounts  of  trustees ;  but  here  he  is  to  control  the  acts  of 
the  principal.  Nor  is  the  case  of  the  Bridgewater  Estates  in  point, 
for  there  was  a  direct  declaration  of  the  intention  to  benefit  a 
particular  individual  at  all  events,  and  the  words  are  of  the 
most  express  and  positive  kind.  There  is  no  such  intention  so 
expressed  here.  On  the  contrary,  if  the  appellant  was  to  die 
leaving  children,  the  respondent  might  at  once  be  turned  out  of 
his  situation.  In  all  respects,  therefore,  this  portion  of  the  will 
is  too  uncertain  to  create  a  trust  in  favour  of  the  respondent. 

The  Lord  Chancellor: 

As  we  shall  have  to  decide  between  the  judgments  of  two 
Judges  of  the  greatest  experience  and  learning,  we  ought  to 
take  time  to  consider  this  question. 

Jtidy merit  postponed. 
1838.         The  Lord  Chancellor: 

Aug.  15. 

This  case  comes  on  appeal  here  from  the  Court  of  Chancery 

in  Ireland.  The  question  for  consideration  arises  upon  the 
construction  of  the  will  of  Wm.  Alexander  Shaw,  by  which  he 
devised  certain  estates  to  two  trustees  to  the  use  of  Wm.  Shaw, 
the  present  appellant,  for  life,  with  remaindei*s  over,  and  the 
will  then  contains  this  provision  (i)  (his  Lordship  read  it). 
Then  he  directs  the  i-esidue  of  his  personal  estate  to  be  invested 
in  the  purchase  of  other  lands,  to  be  settled  to  the  same  uses  as 
the  devised  estates.  The  question  which  came  before  the  Court 
of  Chancery  in  Ireland  was,  whether  the  respondent  Lawless  had 
[  *152  ]  a  right,  as  against  Shaw,  *the  tenant  for  life,  to  be  continued  in 
the  receipt  of  the  rents  and  profits,  and  to  hav6  the  benefit 
of  the  usual  fees  payable  to  agents  in  Ireland  in  respect 
of  the  management  of  estates  there.  There  had  been  two 
decrees  in  the  Court  of  Chancery  in  Ireland  of  a  directly 
opposite  nature.  The  cause  first  came  before  Lord  Plunkst, 
who  being  of  opinion  that  the  provision  in  the  will  did  not 
give  Lawless  a  title  as  against  Shaw,  dismissed  with  costs 
(1)  See  afUty  p.  42. 
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the  bill  which  Lawless  had  filed.     He  was  pleased  to  declare,        shaw 

that  as  to  so  mach  of   the  suit  as  related    to    evidence    of     lawlkss. 

the  fitness  of  Lawless  for  the  situation,  each  party  should 

pay  his  own  costs,  but  that  as  to  the  rest,  the  bill   should 

be  dismissed  with  costs.     The  cause  was  afterwards  reheard 

before  Lord  Chancellor  Suodrn,  who  was  of  opinion  that  the 

judgment  which  had  been  pronounced  by  his  predecessor  was 

not  correct,  and  he  therefore  reversed  it,  declaring  that  Lawless 

was  entitled   to  act  as  agent  for  the  estates  then  held,  and 

likewise  for  those  that  might  in  future  be  purchased,  and  the 

costs  of  the  suit  were  given  to  him.     These  two  conflicting 

decisions  naturally  brought  the  case  to  your  Lordship's  Bar, 

and  it  was  argued,  when  my  noble   and  learned  friend  (Lord 

Brougham)  was  present ;    and  I  am  happy  to  say,   that  we 

entirely  concur  in  our  conclusions  as  to  the  conflict  between 

the  two  decisions.    There  was  a  great  variety  of  cases  cited, 

and  the  grounds  on  which  the  title  of  Lawless  was  rested  were, 

that  tlie  words  in  the  will  created  a  trust  in  his  favour ;  that 

the  testator,  who  had  an  undoubted  right  to  dispose  of  the 

estate  as  he  thought  proper,  had  given  an  interest  in  it  to 

Lawless,  whom  he  described  as  his  friend,  and  of  whose  conduct 

he  spoke  in  terms  of  strong  approbation.     The  question  for 

your  Lordships  to  consider  is,  whether  these  words  ^amount  to       [  *158  ] 

a  trust,  or  only  to  an  expression  of  opinion  and  advice. 

All  the  cases  upon  a  subject  like  this  must  proceed  upon  a 
consideration  of  what  was  the  intention  of  the  testator.  Now 
the  first  observation  that  strikes  one  with  reference  to  that 
matter  is,  that  during  the  life  of  the  testator  Lawless  was 
his  agent.  But  then  he  was  agent  only  during  the  testator's 
pleasure,  and,  by  the  terms  of  the  will,  the  testator  desired  that 
he  should  continue  in  the  agency.  Is  that  desire  to  be  con- 
sidered a  command  ?  if  so,  for  what  length  of  time  is  he  to 
continue?  If  he  is  to  continue  to  act  as  agent,  the  natural 
presumption  is,  that  he  is  to  continue  on  the  same  terms  as 
during  the  life  of  the  testator.  If  so,  that  is  during  the 
pleasure  of  the  holder  of  the  estate.  But  then  that  negatives 
the  presumption  of  an  estate  or  interest  created  by  the  words 
of  the  provision,  and  vested  in  this  respondent.    The  appellant 
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Shaw        is  the  tenant  for  life  ;  he  has  the  legal  estate.    If  Lawless'  title 
Lawless,     ^s  what  it  has  been  argued  to  be,  he  has  an  equitable  charge  on 
the  legal  estate  of  Shaw ;  and  as  he  is  to  have  the  usual  fees  of 
5  per  cent,  the  result  would  be,  that  Lawless  would  not  only 
be  an  equitable  incumbrancer  to  that  amount,  but  would  have 
a  right  to  manage  and  direct  the  estate,  and  would  have  full 
power  over  the  conduct  of  the  property.    If  so,  the  testator 
must  have  intended  that  Shaw,  to  whom  he  gave  the  estate 
for  life,  should  not  have  the  direction  of  his  own  estate,  for  the 
*    two  powers  of  direction  and  management  are  inconsistent  with 
each  other.    He  must  be  taken,  on  this  view  of  the  case,  to 
have  intended  that  the  legal  devisee  for  life  should  not  have 
the  management,  but  that  the  equitable  incumbrancer  on  the 
real  estate  should  have  the  control  and  management  of  the 
property.    But  the  trustees  of  the  will  are,  during  a  considerable 
[  *154  ]       *part  of  the  time,  to  have  not  only  the  management  of  the 
estate  which  the  testator  devised,  but  are  authorised  and  directed 
to  lay  out  part  of  the  personalty,  the  residue,  in  the  purchase 
of  other  lands.     If  Lawless  is  the  equitable  incumbrancer  to  the 
amount  of  one-twentieth  part  of  the  income  of  the  estate,  he 
has  a  clear  interest  in  the  residue,  for  he  might  take  one- 
twentieth  part  of  the  residue ;  he  might  file  a  bill  in  Chancery 
in  order  to  control  the  application  of  the  residue,  and  claim  to 
be  absolutely  invested  in  what  he  is  entitled  to  receive,  namely, 
this  one-twentieth  part.     When  your  Lordships  see  to  what 
extent,  and  I  might  almost  say  to  what  absurd  extent,  this 
construction  of  the  will  necessarily  leads,  you  cannot  hesitate  in 
coming  to  the  conclusion  that  it  is  at  least  very  doubtful  how 
far  this  could  possibly  have  been  the  intention  of  the  testator. 

There  is,  it  is  true,  a  great  variety  of  cases  in  which  the 
expression  of  a  wish  has  been  held  to  create  a  trust;  but  the 
rule  of  construction  in  these  cases  is,  that  there  should  be 
certainty  in  the  object  and  in  the  subject  of  a  trust  so  created  ; 
that  the  expressions  in  the  will  should  not  leave  the  matter 
in  a  doubtful  ambiguity.  [His  Lordship  then  referred  to  the 
cases  which  had  been  cited,  but  held  them  to  be  inapplicable 
to  support  the  respondent's  case,  and  he  concluded  his  judgment 
[  loo  ]       by  saying :]   It  is  true  that  all  that  the  Court  requires  is,  that  the 
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subject  and  the  object  shall  be  defined  and  certain.     Then  what       Suaw 

is  the  subject  in  the  present    case  ?     It  is  the  right  to  be     lawlbbs. 

employed  in  the  receipt  of    the  rents   and   the  agency  and 

management  of  the  land  of  another  person  upon  the  usual  fees. 

What  is  the  necessary  effect  of  this  alleged  right?     It  goes 

to  exclude  Shaw  from  the  management  of  his  own  estate,  or 

from  the  receipt  of  the  rents  themselves.     Then  this  question 

arises :  Suppose  that  he  parts  with  the  estate,  would  it,  in  the 

hands  of  a  purchaser,  be  subject  to  the  same  liability  to  this 

claim  of  agency  on  the  part  of  Lawless  ?    Was  it  the  desire  or 

the  wish  of  the  testator  that  it  should  be  so  ?  or  did  he  merely 

wish  that  his  devisee  should  employ  a  man  whose  conduct  had 

given  satisfaction  to  himself?     Some  cases  of  difficulties  of 

another  kind  were  put  in  the  course  of  the  argument.     It  was 

asked,  among  other  things,  *  whether,  if  a  testator  should  say      [*166] 

that  he  desired  his  son  to  be  educated  at  a  particular  school,  that 

would  create  a  trust  in  favour  of  the  schoolmaster  ?   That  would 

certainly  be  a  matter  for  the  advantage  of  the  schoolmaster, 

but  it  could  not  be  contended  that  he  would  have  a  right  to 

enforce  the  performance  of  this  desire  of  the  testator.    It  would 

be  an  expression  of  desire  made  for  the  benefit  not  of  the 

master  but  of  the  scholar. 

The  cases  arising  out  of  the  wills  relating  to  the  Bridgewater 
and  the  Dudley  Estates  have  been  referred  to,  but  they  do  not 
apply  to  the  present  case. 

Having  examined  all  the  cases,  and  quite  satisfied  myself 
that  there  is  not  a  case  which  comes  at  all  near  the  present, — I 
mean,  indeed,  that  all  are  against  the  construction  contended 
for  by  the  respondent, — I  am  of  opinion  that  the  judgment 
pronounced  by  Lord  Plunket  was  correct,  and  I  am  of  opinion 
that  the  decree  of  Lord  Chancellor  Sugden  must  so  far  be 
reversed. 

Then  as  to  costs.  Thinking  as  I  do,  that  the  claim  of  the 
respondent  was  unfounded,  I  think  that  the  appellant  should  be 
indemnified  for  defending  himself  against  that  claim  to  the 
extent  of  taxed  costs,  but  that  he  should  not  have  the  costs  of 
that  part  of  the  case  which  related  to  the  fitness  of  Lawless  for 
the  situation ;  for  as  it  was  said  in  the  Court  below,  the  case 
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Shaw 

V. 

Lawless. 


might  have  been  argued  on  demurrer,  and  that  question  need 
not  have  been  discussed ;  I  think,  therefore,  that  that  part  of 
the  decree  was  correct,  and  I  move  your  Lordships  accordingly. 
I  ought  to  add,  that  I  am  instructed  by  my  noble  and  learned 
friend  to  say  that  he  concurs  with  this  judgment. 

Order  accordingly. 


1836. 
April  28. 

1837. 

Jude  19. 

Nov,  27,  30. 

Dee.  1,  4,  7. 

Lord 

COTTBNHAM, 

L.C. 

Lord 
Ltndhubst. 

[  1«8  ] 


[•164] 


Appeal  from  the  Court  of  Chancery. 
MOERIS  V.  DA  VIES  (1). 

(5  Clark  &  Pinnelly,  168—269;  S.  C.  1  Jur.  911 ;  affg.  3  Buss.  318 ; 
8  L.  J.  Ch.  120.) 

Legitimacy — Eyidenoe. 

A  husband  and  wife,  after  living  together  for  ten  years,  and  having 
one  child,  agreed  to  separate.  They  accordingly  afterwards  lived  apart, 
but  within  such  distance  as  afforded  them  opportunities  of  sexual  inter- 
course, the  husband  not  being  impotent :  Held,  that  the  presumption  of 
law  in  favour  of  the  legitimacy  of  a  child  begotten  and  bom  of  the  wife 
during  the  separation,  may  be  rebutted,  not  only  by  evidence  to  show 
that  the  husband  had  not  sexual  intercourse  with  her,  but  also  by 
evidence  of  their  conduct,  such  as  that  the  wife  was  living  in  adultery, 
that  she  concealed  the  birth  of  the  child  from  the  husband,  and  declared 
to  him  that  she  never  had  such  child ;  that  the  husband  disclaimed  all 
knowledge  of  the  chUd,  and  acted,  up  to  his  death,  as  if  no  such  child 
was  in  existence ;  and  also,  that  the  wife's  paramour  aided  in  concealing 
the  child,  reared  and  educated  it  as  his  own,  and  left  it  all  his  property 
by  his  will. 

The  doctrines  laid  down  in  the  Banbury  Peerage  case,  examined  and 
approved  of,  and  held  applicable  to  this  case. 

The  question  in  this  case  was,  whether  the  appellant  was  the 
legitimate  son  of  William  Morris,  late  of  Argoed,  in  the  county 
of  Montgomery,  deceased,  and  *of  Mary  Morris.  In  the  year 
1778  William  Morris,  then  of  Shrewsbury,  surgeon,  and  about 
80  years  of  age,  was  married  to  Mary  Gwynne,  who  was  about 
17,  with  consent  of  her  mother  and  guardian,  her  father  being 
dead.  By  indentures  of  lease  and  release  made  previous  to 
the  marriage,  certain  estates  in  Montgomeryshire,  belonging 
to  William  Morris,  and  to  his  uncle  Thomas  Morris,  were 
settled,  subject  to  life  estates  for  them  respectively,  and  to  an 
annuity  of  1002.  for  the  intended  wife  for  her  life  in  bar  of 
dower  if  she  should  survive  her  said  intended  husband,  and 

(1)  The  Ayle8fi>nl  Peerage  (1883)  11  App.  Cas.  1 ;  Burmihy  v.  BniUie{\%%^) 
42  Ch.  D.  282,  297 ;  58  L.  J.  Ch.  842;  61  L.  T.  6:J4. 
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have  issae ;  and  also  to  a  term  for  raising  portions  for  younger  Mobbis 
children ;  to  the  use  of  the  first  and  other  sons  of  the  marriage,  davibs 
in  tail  general,  with  divers  remainders  over,  with  ultimate 
remainder  to  William  Morris  in  fee.  And  by  the  same  inden- 
tares  and  by  a  recovery,  which  was  suffered  in  1781,  when 
Mrs.  Morris  attained  the  age  of  21,  certain  other  estates,  her 
property,  situate  at  Llanfair,  in  the  said  county,  were  settled  to 
like  uses,  subject  to  certain  incumbrances  in  the  indentures 
mentioned,  and  to  a  provision  for  younger  children,  and  an 
annuity  for  Mrs.  Morris  for  life  if  she  should  survive  Mr.  Morris. 
They  lived  together  in  Shrewsbury  for  ten  years,  during  which 
they  had  one  child,  the  respondent  Harriet  Davies,  who  was 
bom  in  1781.  They  separated  in  1788,  and  by  an  indentare 
then  executed  by  them  and  a  trustee  for  the  wife,  reciting,  among 
other  things,  that  in  consequence,  of  unhappy  differences  they 
had  agreed  to  separate,  and  that  their  said  daughter  should  be 
under  their  joint  control,  and  educated  at  their  joint  expense, 
Mr.  Morris  secured  to  his  wife,  for  her  own  support  and 
maintenance,  the  rents  and  profits  of  certain  property  therein 
described,  situate  at  Llanfair  (formerly  her  own  property),  pro- 
ducing *about  4002.  a  year,  for  the  time  they  should  continue  [  *165  ] 
to  live  separate.  Soon  after  the  execution  of  this  indentare 
Mrs.  Morris  went  to  reside  at  Llanfair,  taking  with  her  some  of 
the  servants,  among  whom  was  a  young  man  named  William 
Austin,  and  Mr.  Morris  went  to  reside  at  Argoed,  which  was 
between  14  and  15  miles  from  Llanfair. 

On  the  5th  of  January,  179S,  Mrs.  Morris  was  delivered  of  a 
child  (the  appellant),  who  was  taken  immediately  after  his 
birth  to  Wem,  in  Shropshire,  about  80  miles  from  Llanfair,  and 
given  to  the  father  and  mother  of  William  Austin,  poor  persons, 
by  whom  he  was  brought  up  for  several  years  in  ignorance  of 
the  circumstances  of  his  birth.  Ann  Evans,  a  servant  of 
Mrs.  Morris,  and  Ann  Gwynne,  a  relation,  were  the  only 
persons  present  when  he  was  born.  By  the  same  Ann  Evans 
and  William  Austin  he  was  taken  to  Wem.  He  was  there 
baptized  as  **  a  base  child  "  by  the  name  of  Evan  Williams,  and 
id  that  entry  in  the  parish  register  was  added  a  note  that  he 
was  supposed  to  be  the  child  of  a  son  of  Edward  Austin,  a  weaver 
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MoKRiB      of  that  place.    He  was  sent  to  school  at  Wem,  and  afterwards 
DAYIB8.      ft^  High  Ercall,  in  Shropshire,  where  he  was  sometimes  called 
Evan  Austin,  sometimes  Evan  Williams. 

In  the  year  1799  the  respondent  Edward  Davies  married  the 
respondent  Harriet  without  the  consent  of  her  father,  who  was 
thereupon  so  much  displeased  with  her  that  he  made  a  will,  by 
which  he  left  all  his  property  to  his  nephew  and  other  relations. 
The  appellant  was  not  mentioned  in  the  will,  nor  ever  noticed 
in  any  way  by  Mr.  Morris.  By  another  will,  made  by  him  on 
the  Ist  of  December,  1808,  being  then  reconciled  to  the  respon- 
dents, he  devised  all  the  estates  over  which  he  had  a  disposing 
[  *i<^6  ]  power  to  trustees  for  *the  benefit  of  the  respondent  Harriet 
Davies  and  her  children,  without  any  mention  of  the  appellant, 
or  of  having  ever  had  any  son.     He  died  in  May,  1810. 

In  the  year  1811,  the  appellant,  then  an  infant,  by  William 
Hazledine,  his  next  friend,  filed  his  bill  in  the  Court  of 
Chancery  against  the  respondents  and  Mrs.  Morris,  since 
deceased,  and  against  the  personal  representative  of  the  sur- 
vivor of  the  trustees  of  the  terms  comprised  in  the  marriage 
settlement,  which  bill,  as  afterwards  amended,  stated  the  said 
settlement,  and  the  will  and  death  of  William  Morris,  leaving 
the  appellant,  his  only  son  and  heir-at-law,  and  that  the 
defendants  had  obtained  possession  of  the  indentures  of  marriage 
settlement,  and  of  the  title-deeds  relating  to  the  settled  estates, 
and  had,  upon  Mr.  Morris's  death,  entered  into  possession  of 
the  estates,  insisting  that  Harriet  Davies  was  entitled  thereto, 
and  that  they  had  obtained  some  outstanding  terms  in  the  same, 
so  that  the  appellant  could  not  bring  any  action  at  law  to  obtain 
possession  of  them.  The  bill,  after  charging  that  the  appellant 
was  the  legitimate  and  only  son  of  William  and  Mary  Morris^ 
and  as  such  entitled  under  the  said  indentures  to  the  estates 
thereby  settled,  prayed  that  the  defendants,  or  such  of  them  as 
should  appear  to  have  the  said  indentures  and  title-deeds,  might 
deliver  up  the  same  to  the  appellant,  and  that  an  account  might 
be  taken  of  the  rents  and  profits  of  the  settled  estates  received 
by  the  defendants  since  the  decease  of  William  Morris,  and  that 
they  might  be  decreed  to  pay  to  the  appellant  what  should 
appear  to  be  due  to  him,  and  to  deliver  up  to  him  possession. 
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of  the  said  estates ;  and  that  the  testimony  of  the  appellant's      Mommis 
witnesses  to  his  legitimacy  might  be  perpetuated.  Davtes. 

The  respondents  in  their  answers,  after  admitting  *the  said  [•lai  ] 
marriage  and  settlement,  and  the  death  and  will  of  Mr.  Morris, 
as  set  forth  in  the  bill,  said  that  the  will  contained  no  mention 
of  the  appellant  or  of  any  son  or  other  child  but  the  respondent 
Harriet  Davies,  and  that  in  her  right,  as  the  only  child  of 
Mr.  and  Mrs.  Morris,  they  had,  upon  Mr.  Morris's  death, 
entered  into  possession  of  the  settled  estates ;  and  they  further 
stated,  that  they  were  strangers  to  the  appellant,  never  having 
to  their  knowledge  seen  him,  and  that  William  and  Mary  Morris 
had  separated  in  1788,  and  had  never  afterwards  cohabited 
together;  and  that  therefore,  if  after  such  separation,  Mary 
Morris  had  any  child,  such  child  was  not  begotten  by  William 
Morris,  and  must  therefore  be  illegitimate. 

Mrs.  Morris,  in  her  answer,  said,  she  had  not  any  son  by 
William  Morris,  and  that  the  only  issue  she  had  by  him  was 
a  daughter,  Harriet,  the  wife  of  Edward  Davies;  that  after  her 
birth,  and  in  the  month  of  May,  1788,  she  and  Mr.  Morris 
separated,  and  she  did  not  after  that  time  again  see  him  for 
about  seven  years.  She  denied  that,  to  her  knowledge  or  belief, 
the  appellant  was,  from  the  time  of  his  birth,  or  at  any  time, 
as  in  the  bill  alleged,  maintained,  educated,  or  clothed  by  or  at 
the  expense  of  Mr.  Morris,  who,  she  believed,  knew  nothing  of 
him ;  and  she  denied  that  the  appellant  had  been  maintained, 
educated,  or  clothed  by  herself  or  at  her  expense,  although, 
about  the  year  1806  or  1807,  she  was  solicited  by  William 
Austin  to  assist  the  appellant  as  an  act  of  charity,  and  she  did 
afterwards  pay  a  small  sum  for  a  year's  board  for  him,  and 
furnished  him  with  some  articles  of  clothing.  She  believed  the 
appellant  had  been  maintained,  clothed,  and  educated  *by  [  *]68  ] 
William  Austin  during  his  lifetime,  and,  since  his  death,  by 
his  executors. 

In  July,  1812,  an  order  was  obtained  to  examine  Ann  Evans, 
de  liene  esse,  grounded  upon  an  affidavit  that  she  was  upwards 
of  60  years  of  age,  and  the  only  witness  living  who  could  prove 
the  birth  of  the  appellant,  and  a  commission  was  issued  for  that 
purpose,  and  in  November,  1812,  she  was  served  with  a  subjxxna 
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MoRBis  to  attend  the  commissioners  at  Shrewsbury  on  the  29th  of 
Daviks.  December  following.  Ann  Evans  did  not  attend,  but  having 
absconded  and  concealed  herself  for  several  years,  being  induced 
thereto  by  the  respondents  and  Mrs.  Morris,  the  appellant  was 
unable  to  proceed  in  his  suit ;  and  although  every  exertion  was 
made  to  discover  her  retreat,  it  was  not  till  October,  1820,  and 
after  the  appellant  had  tracked  her  through  various  parts  of 
England,  Scotland,  and  Wales,  that  h^  succeeded  in  finding 
her,  and  serving  her  again  with  an  order  for  her  examination. 
This  order  also  she  neglected  to  obey,  and  in  consequence  of 
her  contempt,  she  was  committed  to  prison  in  March,  1821, 
where  she  remained  until  April,  1822,  before  she  would  consent 
to  be  examined.  After  giving  her  testimony,  she  was  discharged 
from  prison,  and  died  soon  afterwards. 

Witnesses  having  been  examined  on  both  sides,  and  the  cause 
coming  on  to  be  heard  before  the  Lord  Chancellor  (i)  in  February, 
1826,  his  Lordship,  by  an  order  then  made  on  the  suggestion  of 
the  counsel  for  the  appellant  and  respondents,  directed  them  to 
proceed  to  a  tridl  at  law  at  the  then  next  Summer  Assizes  for 
[*169  ]  Shropshire,  upon  an  issue  whether  the  appellant  *was  the  legiti- 
mate child  of  William  Morris,  late  of  Argoed,  Montgomeryshire, 
Esquire,  deceased,  by  Mary  Morris,  his  wife ;  the  appellant  to 
be  plaintiff,  and  the  respondents  defendants;  both  parties  to 
be  at  liberty  to  read  at  the  trial  the  depositions  of  any  of  the 
witnesses  examined  in  the  cause  who  should  be  then  dead  or 
incapable  of  attending. 

The  issue  was  tried  three  times :  first  at  the  Spring  Assizes 
for  Shropshire,  in  1827,  (having  been  made  a  remanet  of  the 
preceding  Summer  Assizes,)  before  Mr.  Justice  Vaughan  and  a 
special  jury,  who  found  a  verdict -for  the  appellant;  secondly 
(upon  an  order  made  by  the  Lord  Chancellor  (2)  for  a  new 
trial  on  the  application  of  the  respondents),  at  the  Summer 
Assizes  for  the  same  county,  in  the  same  year,  before  the  same 
Judge  and  a  common  jury,  who  found  a  verdict  for  the  respon- 
dents, declaring,  in  answer  to  questions  put  to  them  by  the 
learned  Judge,  pursuant  to  the  Lord  Chancellor*s  order,  that 
they  did  not  believe  any  sexual  intercourse  took  place  between 
(1)  Lord  Eldon.  (2)  Lord  Lyndhurst 
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Mr.  and  Mrs.  Morris  at  a  time  when,  by  the  coarse  of  nature,       Mobris 
Mr.  Morris  could  be  the  father  of  the  child  (i).     The  third  trial,       dav'ibs. 
directed  by  another  order  of  the  Lord  Chancellor,  dated  the 
14th  of  June,  1828,  took  place  at  the  Summer  Assizes  of  that 
year  for  the  county  of  Gloucester,  before  Mr.  Justice  Gaselee 
and  a  special  jury,  who,  not  being  able  to  agree  after  being 
locked  up   together  a  whole  night,  were  discharged  without 
giving  any  verdict,  the  foreman  stating  to  the  learned  Judge, 
that  eleven  of  them  were  of  opinion  that  access  and  opportunities 
of  sexual  intercourse  between  the  husband  and  wife  were  proved ; 
and  that  there  was  no  satisfactory  proof  before  them  that  sexual 
intercourse  *had  not  taken  place,  but  they  could  not  persuade       [  ^170  ] 
the  twelfth  person  to  agree  with  them  in  that  opinion  (2). 

Upon  application  by  the  appellant  in  1829  for  another  trial, 
it  was  proposed  by  the  Lord  Chancbllor,  and  consented  to  by 
the  counsel  for  both  parties,  that,  instead  of  sending  the  case  to 
a  farther  trial  at  law,  his  Lordship  should  have  laid  before  him, 
in  addition  to  the  depositions  taken  in  the  cause,  the  Judges' 
notes  of  the  evidence  taken  at  the  trials,  and  should  decide  the 
cause  upon  consideration  of  the  whole  of  the  evidence. 

[The  following  judgment  contains  a  concise  but  sufBcient 
statement  of  the  effect  of  the  evidence  in  reference  to  the 
question  of  legitimacy  laid  before  his  Lordship.] 

The    Lord    Chancellor,  after  considering  the  whole  of    the        [  20 » ] 
evidence,  delivered  the  following  judgment: 

This  case  has  been  long  depending  in  this  Court.  The  bill  was 
filed  in  the  year  1812,  and  at  the  hearing  an  issue  was  directed, 
on  the  trial  of  which  a  verdict  was  found  for  the  plaintiff.  An 
application  was  made  for  a  new  trial,  and  it  appeared  to  the 
Court,  upon  adverting  to  the  evidence,  and  other  circumstances 
connected  with  the  manner  in  which  the  question  was  put  to  the 
jury,  that  it  was  a  proper  case  for  a  new  trial.  There  was  one 
of  the  witnesses  whose  evidence,  if  believed,  would  have  put  an 
end  to  the  case,  but  the  Court  had  reason  to  think  that  there 
existed  ground  for  doubting  whether  the  evidence  which  she 
gave  was  correct,  and  it  was  put  to  the  second  jury,  to  say 
(1)  See  3  Gar.  &  P.  215.  (2)  3  Car.  &  P.  465. 
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MoBBiB  whether  or  not  they  believed  her  testimony.  Upon  the  second 
Datibs.  ^^^  th^  J^'y  '^^^^  of  opinion  that  she  was  not  entitled  to  credit, 
and  they  found  a  verdict  for  the  defendant.  The  case  went 
[  •210  ]  ♦down  to  a  thh-d  trial,  the  jury  were  divided  in  opinion,  they 
came  to  no  conclusion,  and  they  were  discharged.  The  result 
was  an  application  for  a  further  investigation,  and  it  was  at  last 
agreed  by  counsel  at  the  Bar,  that,  for  the  purpose  of  saving 
further  expense  and  delay,  the  application  for  a  new  trial  should 
be  abandoned,  and  that  the  case  should  be  left  upon  the  whole 
of  the  evidence,  as  well  on  the  trials  as  in  the  cause,  to  my 
decision.  I  have  accordingly  read  and  considered  it  with 
attention,  and  I  am  now  to  state  the  effect  of  that  evidence, 
as  connected  with  the  law.  applicable  to  this  subject,  and  the 
conclusion  which  I  have  formed  from  the  whole  of  it. 

The  facts  of  the  case,  as  I  recollect  them,  are  these :  It  appears 
that  Mr.  and  Mrs.  Morris  were  married  in  the  year  1778 ;  they 
resided  at   Shrewsbury,   where  he  practised    in    the    medical 
profession.    About  1788  they  separated,  and  articles  of  separation 
were  drawn  and  executed,   in  which   it  was  recited,  that  in 
consequence  of  unhappy  differences  existing  between  them,  they 
had  agreed  to  live  apart.    A  provision  for  Mrs.  Morris  during 
her  life  having  been  made  by  those  articles,  she  went  to  reside 
at  Llanfair,  and  after  some  little  time  Mr.  Morris  went  to  reside 
at  a  place  called  Argoed,  fourteen  or  fifteen  miles  distant  from 
Llanfair.     It  does  not  appear,  although  these  parties  separated, 
that  they  were  in  a  state  of  decided  variance  and  hostility  with  each 
other.    A  young  man  of  the  name  of  William  Austin,  who  had 
been  taken  into  the  service  of  Mr.  and  Mrs.  Morris,  as  Mr. 
Morris  described  it,  "to  clean  his  shoes,"  was  suspected  of  some 
familiarity  with  Mrs.  Morris ;  he  accompanied  her,  together  with 
other  servants,  to  Llanfair;  but  notwithstanding  that  circum- 
stance, some  intercourse  still  continued  to  be  kept  up  between 
[  •211  ]       Mr.  Morris  and  '^his  wife.     The  impression  upon  my  mind,  from 
the  evidence,  is,  that  the  extent  and  the  nature  of  that  inter- 
course have  been  much  exaggerated  by  the  witnesses  on  the  part 
of  the  plaintiff.     I  cannot  help  looking  at  the  evidence  as  to  this 
point  with  a  considerable  degree  of  jealousy  and   suspicion. 
When  I  find,  upon  the  first  trial,  a  witness  deposing  to  certain 
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facts,  which,  if  established,  would   have  been  decisive  of  the       Mobbis 
cause,  and  the  same  witness  afterwards,  upon  a  subsequent  trial,      da^bs. 
wholly  discredited  by  the  jury,   and  further,  that  upon  the 
saccessive  trials  which  have  taken  place,  witnesses  have  been 
called  on  one  trial  to  material  and  important  facts,  and  upon  a 
subsequent  trial,  those  witnesses  have  been  withdrawn  from  an 
apprehension  that  their  former  evidence  might  be  contradicted ; 
for  that  indeed  was  avowed  at  the  Bar.     These  circumstances, 
therefore,   together  with    the    testimony  on  the  patt  of    the 
defendant,  as  to  the  character  of  Mr.  Morris,  his  retired  habits, 
his  disposition  to  live  constantly  at  home,  lead  me  to  consider 
that  the  evidence  with  respect  to  the  extent  and  the  nature  of 
the  intercourse  between  Mr.  and  Mrs.  Morris,  after  their  separa- 
tion, has  been  considerably  exaggerated.     Some  facts,  however, 
are  incontrovertible,  or,  at  least,  are  established  to  my  satisfac- 
tion, that  Mr.  Morris  was  in  the  habit  of  going  over,  from  time 
to  time,  from  Argoed  to  Llanfair,  while  Mrs.  Morris  resided 
there ;  and  that  upon  some  of  those  visits  he,  in  company  with 
her,  gave  directions  with  respect  to  the  conduct  and  management 
of  the  property.     There  is  also  sufficient  evidence  to  satisfy  my 
mind,  that  on  more  than  one  occasion  he  was  in  her  house,  and 
that  he  sometimes  walked  with  her.     I  cannot,  according  to 
my  impression,  carry  the  evidence  beyond  the  circumstances 
which  I  have  stated.    Mr.  Morris  was  ^living  fifteen  miles  off,       [  *212  ] 
at   Argoed :    Austin,   who    had    accompanied    Mrs.   Morris  to 
Llanfair,  continued  to  reside  for  many  years  in  her  service; 
he  remained  in  her  service  until  he  entered  the  army.    In  the 
spring  of  the  year  1792,  Mrs.  Morris  became  pregnant ;  that 
pregnancy  was  not  communicated  to  Mr.  Morris ;  she  endeavoured 
to  conceal  it,  as  far  as  she  was  able.    About  the  close  of 
December,  1792,  she  was  delivered  at  night  of  a  male  child ; 
and  there  is  sufficient  evidence  of  identity  to  satisfy  me  that  that 
male  child  is  the  present  plaintiff.    Immediately  after  she  was 
delivered,  the  man  who  had  the  care  of  the  horses  was  sent  out 
of  the  way.     The  child  was  wrapped  carefully  in  flannel ;  two 
horses  were  taken  out  of  the  stable ;  a  woman  of  the  name  of 
Ann  Evans,  who  assisted  at  the  delivery,  and  Austin,  who  was 
present  about  that  time,  and  in  the  house,  and  who  is  described 
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MoBBis  as  being  in  a  state  of  considerable  agitation,  mounted  those 
Davies.  horses  and  set  off  with  the  child  towards  a  place  called  Wem, 
about  thirty  miles  from  Llanfair ;  when  they  arrived  within 
a  short  distance  of  Wem,  the  woman,  Ann  Evans,  was  left  upon 
the  road  with  the  child,  while  Austin  rode  on  to  his  father's 
house,  who  was  a  weaver,  carrying  on  business  at  Wem ;  Mrs. 
Austin,  the  mother  of  Austin,  came  and  received  the  child,  and 
Austin  and  Ann  Evans  returned  to  Llanfair  with  as  much 
expedition  as  they  could  use.  On  their  arrival  there,  it  appears 
that  Ann  Evans  was  anxious  to  go  about  and  show  herself  as 
much  as  possible,  that  no  suspicion  might  be  entertained  of 
her  absence.  Thus  the  greatest  care  appears  to  have  been  taken, 
at  the  risk  even  of  exposing  the  life  of  the  child,  to  conceal  the 
circumstance  of  Mrs.  Morris's  delivery.  The  child  was  shortly 
afterwards  baptized  at  Wem,  by  the  name  of  Evan  Williams, 
[  *2i3  ]  and  was  described  as  a  **  base-born  *child."  He  continued  for 
a  considerable  time  in  the  house  of  Mr.  and  Mrs.  Austin,  the 
father  and  mother  of  William  Austin.  When,  he  had  attained 
the  age  of  five  or  six  years,  he  was  put  to  school  by  the  name  of 
Evan  Austin,  with  a  gentleman  of  the  name  of  Walker,  the 
clergyman  of  the  place,  and  he  was  maintained  at  the  expense 
of  Mrs.  Morris.  The  child  was  afterwards  removed  to  a  school 
at  High  Ercall ;  he  was  there  called  by  the  name  of  Evan 
Williams,  by  which  he  had  been  baptized,  but  was  described 
also  by  the  name  of  Evan  Austin.  Mrs.  Morris  from  time  to 
time  saw  the  child,  and  treated  him  as  her  son,  and  during  the 
whole  of  this  period  he  was  treated  and  obviously  considered  by 
Austin  as  his  son.  Austin,  before  he  left  England  (for  he  after- 
wards went  to  the  West  Indies),  made  his  will.  He  was  possessed 
of  some  little  property ;  his  father  and  mother  were  in  low  and 
distressed  circumstances  ;  yet  by  that  will,  passing  over  his  father 
and  mother,  he  disposed  of  all  his  property  in  favour  of  this  boy. 
He  then  went  to  the  Isle  of  Wight ;  while  there  he  corresponded 
with  one  Martha  Carswell ;  several  of  the  letters  are  in  evidence, 
and  the  whole  of  that  correspondence  shows  that  he  considered 
this  boy  as  his  son.  He  went  to  the  West  Indies,  and  in  the 
course  of  about  two  years  died  there.  The  news  of  his  death 
arrived  in  this  country,  and  was  communicated  at  the  school, 
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and  the  boy  was  put  into  mourning  as  the  son  of  Austin.  The  Morbib 
evidence  is  clear  and  satisfactory,  as  to  Austin  living  in  a  state  davibs. 
of  adultery  with  Mrs.  Morris  ;  the  pregnancy  was  concealed,  the 
birth  was  industriously  concealed,  Austin  was  acting  in  that  con- 
cealment. No  communication  whatever  of  any  of  these  circum- 
stances was  ever  made  to  Mr.  Morris ;  Mr.  Morris  knew  nothing 
of  the  delivery  of  *Mrs.  Morris  ;  he  knew  nothing  of  the  birth  of  [  •au  ] 
this  child ;  he  lived  for  seventeen  years  afterwards,  considering 
his  daughter  Harriet  as  his  only  child.  In  the  year  1799,  Harriet 
married  Mr.  Davies  without  his  consent;  he  was  incensed 
Ikgainst  her,  and  made  a  will,  by  which  he  disposed  of  his  whole 
property  in  favour  of  a  nephew.  In  the  year  1807,  he  was 
a  party  to  an  instrument  in  which  he  described  Harriet  Davies 
a8  his  only  child  and  heir-at-law.  In  the  year  1808,  having 
been  reconciled,  he  disposed  of  his  property  in  favour  of  her 
and  her  children,  and  no  notice  whatever  was  taken  by  him 
of  any  other  child.  It  appears,  indeed,  that  in  a  conversation 
which  he  had  with  Mrs.  Morris,  in  the  year  1799,  he  stated  some 
reports  which  had  accidentally  reached  his  ear,  of  her  having 
had  a  child,  which  she  vehemently  and  peremptorily  denied. 
The  child,  therefore,  was  recognised  on  the  one  side  as  the  child 
of  Austin,  on  the  other  no  knowledge  whatever  of  such  a  child 
having  been  bom  ever  reached  Mr.  Morris ;  the  existence  of  such 
a  child  was  never  communicated  to  him ;  in  no  one  instance 
did  he  act  upon  the  supposition  of  there  being  such  a  child ; 
there  was  nothing  but  that  vague  report,  which  was  instantly 
contradicted  by  Mrs.  Morris. 

The  question  is,  whether,  under  these  circumstances,  the 
plaintiff  has  made  out  his  claim  to  be  the  legitimate  son  of 
Mr.  Morris.  There  is  no  doubt  or  difficulty,  as  it  appears  to  me, 
with  respect  to  the  law  applicable  to  this  question.  It  was  stated 
distinctly  and  clearly  by  the  Judges  in  the  case  of  the  Banbury 
Peerage ;  and  I  consider  the  opinion  expressed  upon  that  occa- 
sion, not  as  laying  down  any  new  doctrine,  but  as  arising  out  of 
and  founded  upon  the  previous  decisions.  On  that  occasion,  the 
Lord  Chief  Justice  *of  the  Common  Pleas  stated  the  unanimous  [  "'^^'^  ] 
opinion  of  the  Judges  in  these  precise  terms:  ''That  in  every 
case  where  a  child  is  bom  in  lawful  wedlock,  the  husband  not 
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Morris  being  separated  from  his  wife  by  a  sentence  of  divorce,  sexual 
Da  VIES  intercourse  is  presumed  to  have  taken  place  between  the  husband 
and  wife,  until  that  presumption  is  encountered  by  such  evidence 
as  proves  to  the  satisfaction  of  those  who  are  to  decide  the 
question,  that  such  sexual  intercourse  did  not  take  place  at  any 
time,  when  by  such  intercourse  the  husband  could,  according  to 
the  laws  of  nature,  be  the  father  of  such  child."  The  question 
therefore  is  a  question  of  fact,  whether  sexual  intercourse  took 
place  in  the  spring  of  the  year  1792  (for  that  is  the  period  to 
which  reference  must  be  had)  between  Mr.  and  Mrs.  Morris? 
In  the  absence  of  all  evidence,  either  on  the  one  side  or  on  the 
other,  the  law  would  presume  that  such  sexual  intercourse  did 
take  place.  It  was  argued  at  the  Bar,  that  the  doctrine  contained 
in  the  opinion  which  I  have  stated  has  been  affected  by  a  case 
which  was  decided  in  this  Court,  the  case  of  Hedd  v.  Head  (i).  In 
truth,  however,  Head  v.  Heeul  does  not  in  the  slightest  degree  affect 
the  opinion  delivered  by  the  learned  Judges  in  the  case  of  the 
Banhiry  Peerage.  It  recognizes  and  adopts  that  opinion,  and  all 
that  is  said  by  the  present  Master  of  the  Bolls,  is,  that  the  Court 
which  is  to  be  satisfied  that  sexual  intercourse  did  not  take  place, 
must  be  so  satisfied,  not  upon  a  mere  balance  of  probabilities,  but 
upon  evidence  which  must  be  such  as  to  exclude  all  doubt,  that  is, 
of  course,  all  reasonable  doubt  in  the  minds  of  the  Court  or  jury,  to 
whom  that  question  is  submitted.  Therefore,  in  deciding  this  case, 
[  *216  ]  I  look  upon  it,  that  the  point  to  which  I  am  to  direct  my  ^attention, 
as  a  question  of  fact,  is  this :  whether  the  circumstances  are 
such  as  to  satisfy  me  that  no  sexual  intercourse  did  take  place 
between  these  parties,  at  the  period  to  which  reference  is  had  ? 

In  addition  to  the  intercourse  between  the  parties  at  Llanfair, 
which  I  have  already  taken  notice  of,  I  ought  to  advert  to  two 
other  circumstances  which  have  been  relied  upon.  One  is  the 
visit  to  Mrs.  Lloyd,  at  Garth-Llewyd.  Mrs.  Lloyd  proves,  that 
at  the  time  when  these  parties  were  separated,  the  one  living  at 
Llanfair,  and  the  other  at  Argoed,  they  paid  her  a  visit  at 
Garth-Ll6wy4-  She  says  they  passed  the  evening  and  the  night 
at  her  house,  and  she  supposes  they  slept  together.  In  her 
evidence  in  the  cause  in  this  Court,  she  states  that  visit  to  have 
(1)  24  B.  E.  1  (1  Sim.  &  St.  150,  and  T.  &  B.  138). 
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taken  place  ''about  twenty  years  ago,  or  more,  but  that  she       Mobris 
cannot  be  precise  with  respect  to  the  time."     That  would  carry       davies. 
it  back  to  about  the  year  1800.     When  she  was  examined  at  the 
trial,  she  could  mention  no  time  to  which  that  visit  was  to  be 
referred.    The  coachman  was  called,  and  he  referred  the  visit 
precisely  to  the  spring  of  1792 ;  he  stated  it  to  have  been  thirty- 
seven  years  ago,  from  the  period  when  he  was  examined  upon 
the  last  trial.     There  does  not  appear  to  be  any  thing  to  guide 
his  recollection  as  to  a  transaction  which  took  place  so  long  ago, 
so  as  to  enable  him  to  fix  it  with  any  degree  of  certainty  at 
that  period,  at  least  no  circumstance  having  that  tendency  was 
stated,  and  it  is  extraordinary  that  he  should  have  hit  upon  the 
particular  period,  which  would  so  exactly  have  accounted  for  the 
pregnancy  which  gave  birth  to  this  child.     It  is  observable  that 
he  is  contradicted  as  to  the  time  of  the  visit  by  Mrs.  Lloyd,  at 
least  he  does  not  agree  with  her.     He  is  also  contradicted  by  the 
two  females  who  lived  in  Mrs.  Lloyd's  house  successively  as 
servants,  *the  one  immediately  following  the  other;   both  of       [*2i7] 
these  witnesses  state  distinctly  that  no  such  visit  did  take  place 
at  the  time  alluded  to,  and'one  of  them  mtotions  that  a  visit  did 
take  place  in  1798,  when  Mr.  and  Mrs.  Morris  slept  there  in 
different  rooms.    For  these  reasons  I  pay  little  attention  to  the 
evidence  of  the  coachman ;  though  I  consider  it  as  a  fact,  that 
these  parties,  at  some  period  during  the  separation,  probably 
about  the  year   1799,   when  something    like  a  reconciliation 
appears  to  have  taken  place,  went  and  passed  the  evening  and 
the  night  at  Mrs.  Lloyd's,  at  Garth-Llewyd.     The  other  circum- 
stance connected  with  the  intercourse  between  Mr.  and  Mrs. 
Morris,  which  I  ought  also  to  notice,  is  this,  that  in  the  year 
1799,  at  the  period  when  disputes  took  place,  in  consequence  of 
the  marriage  between  Harriet  Morris  and  her  present  husband, 
and  when  dissatisfaction  was  felt  by  Mr.  Morris,  in  consequence 
of  that  marriage,  Mrs.  Morris  appears  to  have  gone  over  to  Argoed, 
and  to  have  passed  some  days  at  the  house  of  Mr.  Morris, 
on  two  different  occasions.    The  witness  who  was  examined, 
gave  evidence,  that  at  that  time,  Mrs.  Morris,  although  she  had 
passed  some  days  at  the  house,  slept  in  a  distinct  and  separate 
part  of  the  house,  and  did  not  pass  the  night  with  Mr.  Morris. 
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MoBBiB  Having  noticed  these  two  circumstances,  which  I  ought  to 

Davies.  have  stated  when  I  was  speaking  with  respect  to  the  intercourse 
between  these  parties,  I  come  back  to  the  question  of  law.  I 
have  stated  the  opinion  delivered  by  the  Judges  in  the  Banbury 
Peerage  case ;  I  will  now  refer  to  what  was  said  on  that  occasion 
by  Lord  Bbdesdalb.  That  most  learned,  able,  and  acute  lawyer 
expresses  himself  thus  (i) :  '^  I  admit  that  the  law  presumed  the 
[  *218  ]  child  of  the  wife  of  A.,  *bom  when  A.  might  have  had  sexual 
intercourse  with  her,  or  in  due  time  after,  to  be  the  legitimate 
child  of  A. ;  but  this  was  merely  considered  a  ground  of  presump- 
tion, and  might  be  met  by  opposing  circumstances.  The  fact, 
indeed,  that  any  child  is  the  child  of  any  man,  is  not  capable  of 
direct  proof,  and  can  only  be  the  result  of  presumption,  under- 
standing by  presumption,  a  probable  consequence  drawn  from 
facts,  either  c^iiain  or  proved  by  creditable  testimony,  by  which 
may  be  determined  the  truth  of  a  fact  alleged,  but  of  which 
there  can  be  no  direct  proof."  He  also  says,  ''  It  is  therefore  of 
high  importance  to  consider,  in  a  question  of  legitimacy,  whether 
the  fact  of  such  acknowledgment  as  would  demonstrate  the 
legitimacy  did  take  place,  or  whether  by  circumstances  such 
acknowledgment  was  rendered  impossible,  as,  by  the  child  being 
a  posthumous  child.  If,  on  the  contrary,  it  appears  that  the 
supposed  father  was  ignorant  of  the  birth  of  such  a  child,  and  that 
the  fact  of  its  birth  was  concealed  from  him,  such  concealment 
is  strong  presumptive  proof  that  there  had  existed  no  sexual 
intercourse  which  could  have  made  him  the  father  of  such  a 
child."  Lord  Ellenborouoh's  opinion,  though  delivered  in 
more  general  terms,  coincides  with  that  which  was  given  by  Lord 
Bedesdale  ;  and  these  were  followed  by  the  opinion  of  Lord 
Eldon,  to  the  same  effect.  Lord  Erskine  considered  it  necessary 
to  prove  the  actual  impossibility  of  sexual  intercourse  having 
taken  place;  but  no  lawyer  will  now  contend  that  that  opinion 
can  be  supported.  The  case  coines  back,  therefore,  to  the 
question  of  fact ;  about  the  law  there  is  no  doubt.  Are 
the  circumstances  of  this  case  such  as  ought  to  satisfy  the 
person  who  has  to  decide  upon  it  that  sexual  intercourse  did 

(1)  Le  Marchant*8  Oardner  case,      Nicolas*     Treatise     on    Adulterine 
Appendix,   pp.   437—439 ;     Sir    H.      Bastardy,  pp.  462—464. 
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not  take  place  between  Mr.  and  Mrs.   Morris  in  the  spring       Mobbis 
of  1792?  DA^Bs. 

Having  already  stated  the  facts  of  the  case,  I  shall  not  repeat  [  219  ] 
them,  but  shall  merely  refer  to  them.  Mr.  and  Mrs.  Morris, 
though  separated,  had,  to  a  certain  degree,  communication  with 
each  other.  It  must,  however,  be  remembered,  that  at  that 
time  Austin  was  carrying  on  an  adulterous  intercourse  with 
Mrs.  Morris.  It  must  also  be  remembered  (for  that  occurs 
in  the  evidence  of  many  of  the  witnesses)  that  Mrs.  Morris  had  a 
personal  dislike  to  her  husband,  which  she  expressed  in  the 
strongest  and  coarsest  terms.  These  things  are  not  to  be 
omitted  in  considering  the  question  whether  sexual  intercourse 
did  or  did  not  take  place  between  them,  notwithstanding  the 
separation.  When  Mrs.  Morris  became  pregnant,  she  made  no 
communication  of  that  circumstance  to  Mr.  Morris ;  no  reason  in 
point  of  evidence  has  ever  been  assigned  for  that  concealment ; 
she  was  exposing  her  character  without  necessity,  if  sexual  inter- 
course with  her  husband  had  taken  place.  At  the  time  when 
the  child  was  bom,  the  birth  of  that  child  was  concealed ;  it  was 
industriously  and  carefully  concealed,  and  concealed  from  Mr. 
Morris,  and  Austin  was  acting  in  that  concealment.  What 
reason  can  be  assigned,  or,  in  point  of  evidence,  has  been 
assigned  for  this  conduct,  except  the  desire  that  the  fact  should 
not  be  known  to  Mr.  Morris  ?  Mrs.  Morris  was  hazarding  her 
reputation  ;  she  was  endangering  the  life  of  her  child ;  she  was 
depriving  that  child  of  its  prospects  as  the  heir  of  Mr.  Morris, 
and  she  was  giving  it  only  the  hope  of  being  the  heir  of  a  person 
who  was  destitute  of  property.  Surely  these  are  circumstances 
80  strong,  that  they  ought  to  be  encountered  by  some  evidence 
tending  to  show  a  probable  reason  why  that  concealment  should 
have  taken  place.  It  was  not  a  mere  momentary  act;  it  was 
followed  up  throughout.  *The  mother  allowed  the  child  to  be  [  *220  ] 
removed  from  her,  and  to  be  christened  as  ^'  a  base-born  child." 
She  allowed  it,  during  the  lifetime  of  Austin  up  to  the  period  of 
his  death,  to  pass  as  the  child  of  Austin.  When  she  was  charged, 
in  consequence  of  some  reports,  with  having  had  a  child,  she 
strongly  denied  the  accusation ;  and  during  the  seventeen  years 
that  Mr.  Morris  lived,  she  never  whispered  to  him  that  she  ever 
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-  MoBBiB  had  any  other  child  than  Harriet  Da  vies.  I  require,  then,  when 
DiviBB.  I  ^^  coming  to  a  conclusion  of  fact  as  to  whether  or  not  sexual 
intercourse  did  take  place  between  these  parties — I  require  some 
reasonable  and  satisfactory  ground  upon  which  that  concealment, 
can  be  explained.  What  is  the  representation  which  this  plain- 
tiff himself  gives  of  all  these  transactions,  as  collected  by  himself, 
the  result  of  his  own  inquiries  ?  It  was  proved  on  the  last  trial, 
and  is  in  evidence  in  the  cause.  (His  Lordship  read  the  contents 
of  the  memorandum  as  given  in  evidence.)  This  is  the  history 
of  the  transaction,  as  collected  by  the  plaintiff  himself  in  the 
inquiries  which  he  had  made  upon  the  subject,  and  which  was 
contained  in  a  book  in  his  own  handwriting. 

I  have  endeavoured,  in  the  course  of  the  argument,  to  obtain 
some  reason  for  this  concealment.  It  was  said  at  the  Bar  that 
it  might  be  referred  to  this  circumstance  :  that  Mrs.  Morris  was 
not  fond  of  Mr.  Morris ;  that  she  disliked  him ;  that  she  wished 
to  continue  to  live  separate  from  him ;  and  that  she  might  have 
supposed,  if  the  circumstance  had  been  communicated  to  him,  it 
would  have  affected  the  separation.  This,  however,  is  an  argu- 
ment against  the  probability  of  her  having  permitted  sexual 
intercourse  to  have  taken  place  between  them.  But  the  argument 
[  *^^^  ]  is  also  inconsistent  with  the  statement  she  herself  *made,  as 
proved  by  the  evidence  of  Miss  Gwynne,  whom  she  compelled  to 
go  down  upon  her  knees  and  to  promise  that  she  would  keep  the 
affair  concealed.  It  is  quite  inconsistent  with  the  particular 
declaration  she  at  that  time  made,  and  to  which  declaration  I 
refer,  not  for  the  purpose  of  proving  that  the  child  was  the  child 
of  Austin  (for  it  cannot  be  made  use  of  for  that  purpose),  but  for 
the  purpose  of  negativing  the  speculative  reason  which  has  been 
assigned  at  the  Bar  for  the  concealment. 

Again,  it  has  been  suggested  at  the  Bar,  that  as  she  was 
attached  to  Austin,  she  might  not  wish  him  to  be  apprised  of 
that  species  of  infidelity  on  her  part,  her  having  a  connection 
with  her  husband ;  but  to  adopt  such  a  view  of  the  transaction, 
would  be  to  forget  the  character  of  the  parties ;  it  would  be  to 
suppose  a  degree  of  refinement,  altogether  incompatible  with  the 
established  facts,  to  have  existed  in  the  intercourse  between  these 
persons — persons  who  appear  by  the  evidence  to  have  been  of  the 
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coareest  character  as  to  morals  and  conduct.    Such  a  theory  is      Mobbis 

of  too  speculative  a  nature  for  the  Court  to  adopt  it  as  an      davies. 

ingredient  in  its  judgment.     The  concealment,  coupled  with  the 

other  circumstances  of  the  case,  and  the  utter  ignorance  in  which 

Mr.  Morris  was  kept  to  his  death,  a  period  of  seventeen  years, 

with  respect  to  this  transaction,  satisfies  me,  as  a  conclusion  of 

fact,  that  no  sexual  intercourse  did  take  place  between  Mr.  and 

Mrs.  Morris  at  such  a  period  as  could  have  rendered  the  child 

the  offspring  of  Mr.  Morris. 

In  giving  this  judgment,  I  affect  no  rule  of  law ;  I  state  the 
role  as  I  find  it.  It  is  founded  on  sound  sense ;  and  I,  as  I  am 
boond  to  do,  acquiesce  in  it.  I  have  come,  like  a  jury,  to  a  con- 
clusion of  fact.  The  circumstances  of  the  case  are  such  as  to 
lead  me  to  that  conclusion  which  I  have  stated,  not,  as  I  think, 
*apon  a  bare  balance  of  probabilities,  but  as  the  result  of  the  [  *222  ] 
thorough  conviction  of  my  mind,  founded  upon  a  careful  and 
patient  attention  to  all  the  evidence  in  the  case.  I  am  bound, 
therefore,  having  this  impression  of  the  facts,  to  state  my 
opinion,  that  the  plaintiff  is  not  entitled  to  the  property  in  dispute 
as  the  son  of  Mr.  Morris. 

When  the  appeal  against  this  judgment  came  to  be  heard  the        isse. 
first  time,     *     ♦    ♦  Apra2S. 

An  order  was  made  that  all  the  evidence  and  documents  that       [  224  ] 
were  before  Lord  Lyndhurst  when  he  pronounced  the  decree 
should  be  printed  and  laid  before  the  House;  and  the  hearing 
was  adjourned. 

Mr.  Spence  and  Mr.  Whateley,  for  the  appellant.     ♦    *     ♦         [  226  ] 

The  Attorney-General  and  Mr.  Temple,  for  the  respondent.  [  2S7 1 

[The  principal  cases  cited  by  counsel  are  referred  to  in  the 
following  judgments :] 


Thb  Lord  Chancellor: 

My  Lords,  the  case  to  which  I  am  about  to  call  your  Lordships' 
attention,  has  naturally  excited  great  interest  from  the  length  of 
litigation  which  has  attended  it,  and  from  the  various  results 
which  have  followed  the  trials  which  have  been  directed  to  take 

B.B. — ^VOL.  XLvn.  5 
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M0BBI8      piftce.    It  also  has  assamed  eonsiderable  importance  from  the 

DAviESi      propositions  which  have  been  argued  at  yoar  Lordships'  Bar, 

involving  questions  which  affect  the  community  at  large  on  a 

subject  most  interesting  to  the  various  questions  that  may  arise 

in  the  distribution  of  property. 

My  LordSy  it  is  obviously  necessary  to  consider  this  case  in 
many  points  of  view  totally  distinct  from  one  another ;  and  one 
question  is  with  respect  to  the  way  in  which  the  law  is  to  apply 
to  the  facts  of  the  case.  Having  ascertained  what  the  rule  of  law 
ought  to  be,  the  next  question  is  how  far  the  foots  bring  the  case 
within  that  rule  of  law. 

My  Lords,  the  appellant's  proposition  of  law  is,  that  when 
there  is  evidence  showing  the  husband  and  wife  to  have  been  in 
such  a  situation  together  as  that  sexual  intercourse  might  have 
taken  place,  the  presumption  of  law  that  it  took  place  is  not  to  be 
rebutted  by  circumstantial  evidence,  such  as  evidence  of  subse- 
[  *242  ]  quent  conduct.  It  is,  however,  admitted  that  *8uch  inference 
may  be  met,  and,  if  the  circumstances  be  strong  enough,  repelled 
by  evidence  diminishing  the  probability  or  showing  the  improba- 
bility that  such  intercourse  did  in  fact  take  place  upon  the 
occasion,  such  as  the  shortness  of  the  time  the  parties  were 
together,  the  purpose  for  which  they  met,  and  the  circumstances 
of  the  place  in  which  they  were ;  that  is,  by  evidence  not  going 
directly  to  negative  the  fact  of  sexual  intercourse,  but  by  circum- 
stantial evidence  negativing  the  presumption  of  such  interviews 
having  been  used  for  the  purpose  of  sexual  intercourse,  by 
raising  from  the  facts  proved  a  still  stronger  presumption  that 
no  sexual  intercourse  did  in  fact  take  place.  But  it  is  con- 
tended that  such  circumstantial  evidence  must  be  confined  to  the 
particular  circumstances  of  such  meetings. 

Now  the  point  in  issue  is,  whether  the  husband  and  wife,  on 
the  occasions  referred  to,  had  sexual  intercourse,  that  is,  whether 
they  committed  a  certain  act,  and  it  has  not  been  explained  why, 
if  circumstantial  evidence  be  received  to  prove  or  disprove  the 
act  of  one  party,  such  circumstantial  evidence  is  to  be  confined 
to  the  particular  period  of  the  imputed  act,  and  why  the 
subsequent  acts  and  conduct  of  the  parties  are  not  to  be 
looked   at   and    considered,  for   the   purpose  of   establishing 
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or  repelling  the  presumption  of  the  act  in  question  having       Mobbis 
taken  place.  davibs. 

If  after  the  birth  of  a  child  whose  legitimacy  is  questioned,  the 
husband  and  wife  had  acknowledged  the  child  as  legitimate,  such 
recognition  would;  beyond  all  doubt,  be  received  as  strong  evi- 
dence of  the  legitimacy;  but  if  so,  evidence  of  their  having 
repudiated  the  child  as  illegitimate  must  be  receivable  to  disprove 
the  legitimacy.  The  argument  of  the  appellant  is  put  thus :  If 
sexual  intercourse  be  proved,  *no  evidence  will  be  permitted  to  [  *24  ] 
prove  the  child  illegitimate,  and  proving  the  husband  and  wife  to 
have  been  in  situations  in  which  sexual  intercourse  might  have 
taken  place,  is  proof  of  sexual  intercourse.  And  as  no  distinct 
proof  of  actual  sexual  intercourse  is  required  or  capable  of  being 
given,  therefore  no  evidence  can  be  received  to  prove  the  child 
illegitimate.  This  argument  appears  to  me  to  rest  entirely  upon 
confounding  two  things,  which  are  perfectly  distinct,  viz.,  the 
proof  or  conclusion  of  sexual  intercourse  having  taken  place,  with 
the  evidence  by  which  such  a  conclusion  is  to  be  established.  If 
sexual  intercourse  be  proved,  that  is,  if  the  jury  or  the  Judge 
trying  the  question  of  fact  be  satisfied  that  sexual  intercourse 
took  place  between  the  husband  and  wife  at  the  time  of  the  child 
being  conceived,  the  law  will  not  permit  an  inquiry  whether  the 
husband  or  some  other  man  was  more  likely  to  be  the  father  of 
the  child ;  and  some  facts  are  so  strong  as  to  afford  irresistible 
evidence  of  sexual  intercourse  having  taken  place,  such  as  the 
husband  and  wife  sleeping  together,  there  being  no  natural 
impediment  to  sexual  intercourse;  but  in  the  absence  of  such 
irresistible  evidence,  the  fact  of  sexual  intercourse  must  be  tried 
like  every  other  fact  to  which  no  direct  evidence  is  applicable. 
Proof  that  the  husband  and  wife  were  living  in  the  same  town, 
and  so  had  opportunities  of  meeting,  and  therefore  of  sexual 
intercourse,  would,  in  the  absence  of  any  proof  raising  a  pre- 
sumption to  the  contrary,  be  sufficient  to  establish  the  legitimacy 
of  a  child  bom  of  the  wife.  Proof  that  they  had  been  in  the 
same  room  or  in  the  same  house  together,  would  be  much 
stronger  evidence  of  the  fact,  the  strength  of  which,  however, 
would  vary  with  the  circumstances;  and  as  neither  would  be 
direct  proof  of  sexual  intercourse,  *but  of  facts  from  which,       [  *^^^  ] 

6—2 
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MoBsiB       taken  by  themBelves,  sexual  intercourse  would  be  inferred,  such 
Davies.      inference  must,  as  in  all  other  cases,  be  capable  of  being  repelled 
by  the  proof  of  facts  tending  to  raise  a  contrary  inference. 

The  argument  for  the  appellant  assumes  as  a  rule  of  law,  that 
no  evidence  is  admissible  to  disprove  sexual  intercourse  having 
taken  place,  where  the  opportunity  is  proved  to  have  existed,  the 
husband  and  wife  being  proved  to  have  been  within  the  same 
house.  This  is  very  like  attempting  to  establish  a  doctrine  of 
intra  quatuor  muros^  instead  of  the  exploded  doctrine  of  quatuor 
maria.  But  it  is  admitted  that  the  parties  may  be  followed 
within  these  four  walls,  and  the  fact  of  sexual  intercourse  not 
only  disproved  by  direct  testimony,  but  by  circumstantial  evidence 
raising  a  strong  presumption  against  the  fact.  If  so,  the  principle 
does  not  stand  on  any  positive  rule  of  law,  but  upon  evidence  of 
the  fact  as  to  which  the  ordinary  rules  of  evidence  must  be 
applied. 

Such  would  appear  to  be  the  obvious  and  common  sense  state 
of  the  question,  as  the  law  is  now  understood,  and  such  appears 
to  be  the  result  of  all  the  authorities  since  the  Banbury  Peerage 
case :  for,  although  some  Judges  since  that  time  have  used  expres- 
sions not  quite  reconcileable  with  the  true  principles  of  that 
case,  and  of  the  opinions  of  the  Judges  given  upon  it,  I  do  not 
find  that  any  Judge  has  ever  expressed  any  opinion  that  the  law 
had  not  been  correctly  laid  down  in  that  case,  or  manifested  any 
intention  of  acting  on  any  principle  inconsistent  with  the  doctrine 
there  propounded.  Approving  as  I  do  of  that  doctrine,  and 
feeling  strongly  the  great  evil  that  would  arise  from  questioning 
rules  so  solemnly  propounded,  and  which  have  now  for  many 
[  *246  ]  years  been  considered  as  *the  established  and  acknowledged  law 
upon  the  subject,  I  shall  confine  my  inquiries  to  the  principles 
laid  down  in  that  case,  and  acted  upon  in  subsequent  cases. 

My  Lords,  it  is  very  material  before  I  observe  upon  the 
particular  doctrine  as  found  in  the  opinions  of  the  Judges, 
and  laid  down  by  the  noble  Lords  who  gave  their  opinions  in 
the  Banbury  Peerage  case,  that  I  should  call  your  Lordships' 
attention  to  the  position  in  which  the  facts  of  that  case  stood. 
I  lay  entirely  out  of  the  question  all  the  evidence  given  by  wit- 
nesses who  were  not  believed,  and  on  whose  evidence  therefore 
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this  Hoase  did  not  proceed,  proving  undoabtedly,  if  believed,       Morris 

not  only  that  Lord  and  Lady  Banbury  were  living  together      davibs 

without  any  separation  in  fact  or  law,   but  that  they  were 

actually  in  the  habit  of  sleeping  together.      Those  witnesses 

were  not  believed,  and  your  Lordships  may  assume,  that  the 

judgment  of  this  House  was  not  at  all  affected  by  what  was 

deposed  to  by  those  witnesses.     Some  facts,  however,  were  in 

evidence,  which  were  beyond  all  doubt  established,  because  they 

rested  on  records  and  evidence,  with  respect  to  the  authority  of 

which  no  doubt  existed.     There  being  two  children,  one  bom  in 

1627,  and  the  other  bom  in  January,  1680 — corresponding  with 

January,  1681,  according  to  the  present  calculation  of  time — 

evidence  was  given  of  a  deed  executed  in  the  year  1629,  in 

which  Lord  Banbury  makes  a  provision  for  his  wife,  describing 

Lady  Banbury  as  **  his  good  and  loving  -wife ; "   and  in  the 

year  1680  he  gave  the  residue  of  his  property  to  his  wife,  and 

appointed  her  his  sole  executrix.     Perhaps  not  very  much  is  to 

be  inferred  from  these  two  documents,  for  the  recital  in  a  deed, 

and  the  provision  in  a  will,  are  not  so  inconsistent  with  the  fact 

of  the  husband  and  wife  living  in  a  state  which  would  ^negative       [  *246  ] 

the  husband  being  the  father  of  the  child,  as  to  countervail  that 

fact.    But  what  I  wish  to  call  your  Lordships'  attention  to  is, 

the  absence  of  all  proof  to  the  contrary.    There  was  the  fact  of 

a  husband  and  wife,  as  to  whom  there  was  no  proof  of  any 

thing  to  the  contrary  of  their  living  together  as  such — as  far  as 

the  evidence  went  the  proof  was  the  other  way;   there  was 

that  dealing  with  regard  to  the  property,  and  the  provision  in 

the  will,  from  which  it  would  be  inferred,  without  evidence  to 

the  contrary,  that  they  were  living  together  in  the  ordinary 

situation  of  husband  and  wife,  and  then  the  law  would  assume, 

— there  being  no  evidence  to  shake  it, — the  necessary  conclusion 

of  law. 

My  Lords,  in  addition  to  these  facts,  it  appears  that  on  three 
several  occasions  of  fines  being  levied  in  January,  1680,  Novem- 
ber, 1681,  and  June,  1682,  they  appeared  together  in  public  for 
the  purpose  of  levying  those  fines.  In  addressing  the  House 
as  to  the  facts,  the  noble  Lords  who  had  to  decide  the  Banbury 
Peerage,  had  to  deal  with  a  case  in  which  there  was  no  evidence 
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Morris      raising  any  presumption — so  far  at  least  as  the  evidence  to 
DAVIB8.      which  I  have  alluded  goes — not  only  no  evidence  of  separation, 
but  no  evidence  from  which  it  could  be  inferred  that  there  was 
any  thing  in  the  relative  situation  of  Lord  and  Lady  Banbury 
di£ferent  from  the  ordinary  situation  of  husband  and  wife.    On 
the  other  hand,  however,  there  were  facts  which  this  House 
considered  as  raising  a  presumption  so  irresistible  that  the  child 
born  was  not  the  child  of  Lord  Banbury,  that  they  came  to  the 
resolution  that  they  were  not  only  justified,  but  bound  to  report 
to  the  Grown  that  the  child  in  question  was  not  the  child  of 
Lord  Banbury;    there  were    circumstances   arising  from  the 
[  *247  ]      conduct  of  the  parties,  and  *the  mode  in  which  the  child  had 
been  treated,  and  various  other  circumstances,  which  it  is  not 
now  necessary  to  detail ;  for  we  are  not  now  considering  whether 
the  conclusion  to  which  the  House  came  in  the  Banhvry  Peerage 
case  was  correct  or  not,  but  what  were  the  principles  upon  which 
the  House  proceeded  in  that  case.     Sir  Samuel  Roniilly^  who  was 
then  the  advocate  at  the  Bar  in  favour  of  the  claim,  did  not  put 
the  rule  of  law  in  the  way  in  which  it  has  been  put  on  behalf 
of  the  appellant  in  the  present  case.     Sir  Samuel  RomUly,  after 
stating  how  the  facts  of  the  case  stood,  did  not  contend  that  the 
evidence  could  not  be  met  by  circumstantial  evidence ;  but  he 
used  the  expressions, ''  If  the  reputation  had  existed  that  Nicholas 
was  not  the  son  of  Lord  Banbury,  the  law  officers  of  the  <]!rown 
were  bound  to  have  brought  it  forward;   they  ought  to  have 
proved  such  reputation"  (i).      Lord    Eeskinb,   who  took  the 
strongest  part  in  favour  of  the  claimant  in  1811,  moved  that  the 
claim  might  be  admitted.    Upon  his  motion  Lord  Ellenborough 
expressed  himself  thus :  ''  There  is  no  doubt  that  the  presump- 
tion of  the  legitimacy  of  a  child,  the  husband  and  wife  having 
access,  may  be  rebutted."     Now  it  is  very  true,  that  in  all  these 
cases  much  confusion  arises  from  the  various  senses  in  which 
the  word  "access"  is  used.    It  is  quite  clear  that  Lord  Ellen- 
borough  there  did  not  mean  to  use  the  word  "access "in  the 
sense  of  sexual  intercourse,  but  access  affording  opportunities  of 
communicating  together,  opportunities  of  sexual  intercourse,  but 
not  actual  sexual  intercourse;   because  it  is  not  disputed  that 
(1)  Le  Marchant'a  Gardner  case,  App.  426,  and  Sir  H.  Nicolas'  Treat.  449. 
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the  fact  of  sexual  intercourse  being  established,  no  question      mokbis 
could  be  raised  as  to  the  legitimacy  of  a  child  ^bom  within  the      daviss. 
proper  time.    Lord  Bedesdale  says,  **  The  presumption  of  the      [  *248  ] 
birth  of  a  child  in  wedlock  may  be  rebutted  both  by  direct  and 
presumptive  evidence;  first,  by  direct,  as  impotency  and  non- 
access,  that  is,  impossibility  of  access;   secondly,  by  all  those 
circumstances  which  may  have  the  effect  of  raising  a  presumption 
that  the  child  is  not  the  issue  of  the  husband.'* 

My  Lords,  nothing  was  done  upon  that  motion  of  Lord 
Ebskine  in  1811.  In  the  year  1818,  the  motion  was  again 
made,  and  my  Lord  Bedesdale  then  expressed  himself  thus: 
"In  the  case  of  a  husband  and  wife  living  in  such  habits  of 
intercourse  as  that  the  husband  may  be  the  father  of  the  child, 
as  the  fact  that  the  child  is  the  child  of  A.,  is  only  presumption; 
it  may  be  rebutted  by  circumstances,  and  the  conclusion  must 
be  drawn  from  all  the  circumstances  taken  together."  On  the 
same  occasion  Lord  Ellbnborouoh  thus  expressed  himself: 
"  The  presumption  in  favour  of  legitimacy  is  sometimes  strong, 
often  weak,  but  being  only  presumption,  and  not  a  rule  of  law, 
it  is  liable  to  be  repelled  by  circumstances  leading  to  a  contrary 
presumption,  &c.  Physical  impossibility  would  be  conclusive. 
Why  is  moral  impossibility  to  be  rejected?"  Lord  Erskine 
upon  the  same  occasion  said,  ''  The  presumption  of  the  legiti- 
macy of  a  child,  bom  in  wedlock,  can  only  be  repelled  by  proof 
of  the  impossibility  of  the  husband  being  the  father,  and  this 
impossibility  must  arise  from  physical  inability,  or  non-access.*' 
Undoubtedly,  if  by  non-access.  Lord  Ebskine  meant  non-sexual 
intercourse,  he  does  not  lay  down,  in  that  passage  at  least,  any 
rule  from  which  any  conclusion  can  be  drawn,  for  that  would  be 
consistent  with  the  opinions  of  all  the  learned  Judges  and  Lords 
who  have  expressed  their  opinions.  But  if  by  ^non-access,  he  [  *249  ] 
meant  no  opportunities  of  access,  he  undoubtedly  differs  from 
the  other  learned  Lords.  He  says,  indeed,  that  the  presump- 
tion of  sexual  intercourse  cannot  yield  to  evidence  of  its  being 
improbable.  That  dictum  undoubtedly  raises  a  proposition  which 
is  not  supported  by  the  other  opinions.  But  he  immediately 
afterwards  says,  ''  incompetency  is  only  presumption ; "  so 
that  you  are  to  go  into  evidence  to  render  the  fact  of  sexual 
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MoBRZB  intercourse  more  or  less  credible,  incompetency  not  being  capable 
Da  VIES.  ^^  positive  and  direct  proof.  He  says,  the  fact  of  incompetency 
is  only  presumption,  arising  from  medical  opinions  and  other 
causes ;  therefore,  according  to  his  own  opinion,  evidence  is  to 
be  let  in,  as  to  the  fact  of  competency  or  incompetency,  to  raise  a 
presumption,  according  to  the  weight  given  to  such  evidence,  that 
the  child  was  the  child  of  the  husband  and  wife,  negativing  the 
presumption  arising  from  medical  evidence  of  the  incompetency, 
which  can  hardly  ever  amount  to  impossibility,  at  least  not  to 
direct  proof  of  the  impossibility  of  the  husband  being  the  father 
of  that  child.  On  that  occasion,  Lord  Eldon  states  that  he 
approves  of  Lord  Hajle's  doctrine  in  Hospell  v.  CoUinSy  that  the 
issue  for  the  jury  was  as  to  the  fact  of  access,  that  is,  sexual 
intercourse,  and  not  access  of  another  sort,  which  only  affords  a 
ground  for  inferring  sexual  intercourse,  which  may  be  rebutted 
by  evidence.  He  then  says,  *'  The  question  is,  whether  Lord 
and  Lady  Banbury  had  sexual  intercourse  at  such  time  as  that, 
in  the  course  of  nature,  Nicholas  Enollys  could  have  been  the 
fruit  of  that  intercourse.  Of  this  there  can  be  no  direct 
evidence.  Circumstantial  evidence  must  therefore  be  received, 
and  amongst  other  evidence,  that  of  the  conduct  of  the  supposed 
parents  "  (i). 

[  250  ]  My  Lords,  in  his  protest  against  the  judgment  of  the  House, 

Lord  Erseine  did  not  dispute  the  opinions  given  by  the  Judges 

upon  the  first  and  second  questions ;  and  he  assumed  the  fact, 

that  Lord  and  Lady  Banbury  were  living  together ;  he  admitted 

that  concealment  was  admissible  against  the  primary  presumption 

of  access,  but  not  against  the  fact  of  actual  access. 

Now,  my  Lords,  the  result  of  the  opinions  and  the  grounds 

upon  which  the  House  proceeded  in  the  Banbury  Peerage  case, 

appear  to  me  to  be  left  in  no  manner  of  doubt.    There  were  facts, 

which  undoubtedly,  if  taken  by  themselves,  would  have  been 

proof  of  the  legitimacy  of  the  child ;  there  was  the  marriage,  the 

absence  of  all  proof  of  impotency  from  the  age  of  the  Earl; 

(1)  These  passages,  cited  by  the  exact  words  of  the  reports  of  Mr.  Le 

Lord  Changellob  from  the  speeches  Marchant  and  Sir  H.  Nicolas,   but 

of    Lords    Ekskine,     Eedesdale,  they  are  to  the  same  import  and 

Ellenborough,  and  Eldon,  in  the  effect  where  the  words  are  not  the 

Banbury  Peerage  case,  are  not  in  the  same. 
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the  age  might  make  it  more  or  less  probable,  but  there  was  no  Morbis 
evidence  to  show  that  he  was  of  that  age  which  rendered  it  dayibs. 
impossible  that  he  shoald  be  the  father  of  the  child.  There  was 
no  natural  impediment  proved;  there  was  the  absence  of  all 
evidence  of  the  parties  living  together  otherwise  than  as  husband 
and  wife  ordinarily  live  together.  But  then  the  question  was, 
whether  the  husband  and  wife  had  sexual  intercourse,  so  as  to 
make  it  possible  for  the  husband  to  be  the  father  of  the  child. 
The  circumstances  of  the  conduct  and  history  of  the  transaction, 
the  facts  which  attended  the  birth  of  the  child,  the  mode  in 
which  the  child  was  recognised  by  the  one  party,  and  never 
brought  to  the  knowledge  of  the  other;  the  conduct  of  those 
who  alone  could  have  knowledge  of  the  fact,  whether  the  husband 
was  the  father  of  the  child  or  not,  were  all  ^considered  so  strong,  [  *2oi  ] 
as  in  that  case  to  repel  the  legal  presumption  of  the  child  born 
in  wedlock  of  the  wife  being  the  child  of  the  husband.  I  think 
when  your  Lordships  come  to  consider  the  facts  of  this  case,  you 
will  not  hesitate  to  say,  that  that  was  the  legitimate  inference  to 
be  drawn  from  the  facts  in  the  Banbury  Peerage  case.  There 
can  be  no  question  whatever  of  the  inference  to  be  drawn  from 
the  facts  in  this  case.  The  opinions  of  the  Judges,  if  they  did 
not  apply  directly  to  the  facts  of  this  case,  would  of  course  be  of 
infinite  value  as  to  the  unanimous  opinions  of  the  Judges  of 
England ;  undoubtedly  they  derive  much  greater  weight  as  being 
submitted  to  this  House,  and  so  fitted  in  with  the  facts  of  the 
case  as  to  be  adopted  by  the  House  and  made  the  ground  of  its 
decision.  The  Judges  in  the  answer  to  the  first  question,  say, — 
I  give  this  as  the  result  of  the  opinion  they  delivered, — First, 
that  when  husband  and  wife  having  opportunities  of  access,  the 
presumption  of  legitimacy  may  be  rebutted  by  circumstances 
inducing  a  contrary  presumption.  Secondly,  that  non-access, 
or  non-generating  access,  may  be  proved  by  means  of  such  legal 
evidence  as  is  admissible  in  every  other  case  in  which  it  is 
necessary  to  prove  a  physical  fact.  Thirdly,  that  after  proof 
of  sexual  intercourse  evidence  will  not  be  admitted  except  to 
disprove  the  fact.  Fourthly,  that  sexual  intercourse  is  pre- 
sumed, unless  met  by  such  evidence  as  satisfies  those,  who  are 
to  decide,  that  it  did  not  take  place.     Then  in  terms  they  state, 
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MoBBis  that  by  access  they  mean  sexaal  intercourse,  and  not  such  inter- 
Daviks.  coarse  as  is  understood  by  being  in  the  same  place  or  in  the 
same  house.  Now,  my  Lords,  all  these  answers  assume,  that  if 
sexual  intercourse  be  proved  at  the  proper  time,  the  legitimacy 
of  the  child  cannot  be  questioned,  and  that  the  fact  of  sexual 
[*252]  intercourse  may  be  tried  like  any  other  fact.  *They  do  not 
assume  that  opportunities  of  sexual  intercourse  are  conclusive 
evidence  that  it  did  take  place. 

My  Lords,  I  consider  the  Banbury  Peerage  case  as  establishing 
a  principle,  not  only  from  the  opinions  of  the  Judges,  but  from 
the  points  actually  decided,  distinctly  negativing  the  presumption 
argued  for  at  the  Bar, — namely,  that  where  the  evidence  proves 
that  the  husband  and  wife  had  opportunities  of  access,  from  being 
shown  to  have  been  in  the  same  house  or  place,  no  evidence  from 
the  conduct  of  the  parties,  that  is,  no  circumstantial  evidence, 
can  be  received  to  repel  the  presumption  of  sexual  intercourse, 
and  therefore  of  the  legitimacy  of  the  child — because,  first,  in 
that  case,  there  was  no  evidence  of  any  separation  or  quarrel 
between  Lord  and  Lady  Banbury,  and  the  presumption  of  their 
living  together  as  man  and  wife,  and  of  a  sexual  intercourse 
therefore  arose,  but  yet  was  capable  of  being  repelled  by  cir- 
cumstantial evidence;   secondly,  because,  independently  of  the 
witnesses  whose  testimony  was  discredited,  there  was  evidence 
direct  of  their  being  on  terms  at  least  of  friendship,  from  the 
acts  to  which  they  were  both  parties,  and  from  the  fines,  when 
they  appeared  together  in  public.    It  must  therefore  have  been 
assumed,  that  Lord  and  Lady  Banbury  were  living  together  as 
much  as  if  the  direct  evidence  of  their  being  in  the  same  house 
was  credited.    But  the  presumption  of  sexual  intercourse  thence 
arising,  was  rebutted  by  the  conduct  of  the  parties  and  other 
circumstantial  evidence.    It  does  not  appear  to  me  that  there 
is  any  difficulty  in  extracting  the  rule  of  law,  either  from  the 
decision  of  the  case  or  from  the  opinions  of  the  Judges;  and 
the  rule  of  law  so  to  be  extracted  appears  to  me  to  be  utterly 
inconsistent  with  the  position  upon  which  in  point  of  law  the 
case  of  this  appellant  is  rested. 
[  253  ]  But  it  has  been  supposed,  that  subsequent  cases  have  not 

proceeded  upon  the  rule  so  to  be  extracted  from  the  Banbury 
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Peerage  case,  and  Head  v.  Head{i)  is  cited  for  that  purpose.  Mobbis 
Now  the  facts  of  that  case  do  not  bear  upon  the  question,  because  daviss. 
there  were  no  facts  to  rebut  the  presumption  of  legitimacy  arising 
from  the  interviews  and  opportunities  of  sexual  intercourse  proved 
to  have  existed.  But  Sir  John  Leach,  in  terms,  recognises  the 
doctrine  of  the  Banbury  Peerage  case,  and  says,  that  where  the 
husband  and  wife  are  proved  to  have  been  together,  sexual 
intercourse  will  be  presumed,  unless  disproved  by  evidence  of 
circumstances  affording  irresistible  presumption  that  it  could 
not  have  taken  place ;  not  direct  proof  negativing  the  fact,  but 
evidence  of  circumstances  affording  a  presumption  against  it, 
by  which  must  be  understood  moral  conviction  that  it  had  not 
taken  place. 

In  Lord  Eldon's  observations  upon  the  Banbury  Peerage  case, 
in  the  case  of  Head  v.  Head,  he  correctly  states  the  opinions 
of  the  Judges  upon  the  point  in  question,  and  expresses  no 
disapprobation  of  them ;  but  he  certainly  seems  to  have  supposed 
that  the  decision  did  not  turn  upon  that  point.  He  evidently, 
however,  on  that  occasion,  had  not  referred  to  the  case  which 
had  been  decided  ten  years  before. 

My  Lords,  in  the  Gardner  Peerage  case,  in  1824,  there  were 
two  points  upon  which  the  illegitimacy  might  have  been  esta- 
blished. First,  on  the  medical  evidence,  that  the  time  of  imputed 
gestation  was  so  long  as  to  render  it  impossible  for  the  husband 
to  have  been  the  father  of  the  child ;  but  in  order  to  decide  upon 
this  ground  it  was  necessary,  first,  to  conlie  to  a  conclusion  in 
favour  of  that  proposition  against  the  very  strong  medical  testi- 
mony on  the  other  *side.  The  second  point  was,  that  though  [  *254  ] 
there  might  be  a  possibility  of  the  husband  being  the  father, 
apon  the  question  of  time,  there  was  sufficient  circumstantial 
evidence,  of  which  the  length  of  time  no  doubt  formed  a  part,  to 
lead  to  the  conclusion  that  he  was  not,  and  it  is  clear  that  the 
House  decided  on  the  latter  ground ;  for  Lord  Eldon  declined 
entering  into  the  discussion  of  the  tdtimum  temjnis,  by  which 
consideration  alone  the  physical  impossibility  could  be  proved, 
and  proceeded  upon  all  the  evidence  together,  which  satisfied  his 
mind  that  the  child  was  not  the  child  of  the  husband. 
(1)  24  £.  B.  1  (1  Sim.  &  St.  150;  T.  &  R.  138). 
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MoRBis  In  Bury  v.  Phillpot  (i)  there  was  no  evidence  to  rebut  the  legal 

Daviib.  presamption  of  legitimacy  except  the  adultery  of  the  wife ;  but 
Sir  John  Leach  recognised  the  rule  that  the  presumption  of 
sexual  intercourse,  arising  from  access  affording  opportunities, 
might  be  rebutted,  which  is  precisely  that  which  is  controverted 
by  the  appellant.  Sir  John  Lbach  acted  on  the  same  principle 
in  Clarke  v.  Maynard  (2),  in  1822,  access,  in  his  judgment,  in 
that  case,  being  to  be  considered  as  meaning  sexual  intercourse. 
Such  are  the  whole  of  the  decided  cases  which  have  occurred 
in  this  country  upon  this  point,  since  the  Banbury  Peerage  case. 
It  is  not,  I  think,  material  to  inquire  into  the  form  in  which  the 
rule  of  law  has  been  laid  down  at  Nisi  Prius,  particularly  in 
cases  in  which  such  form  has  been  so  often  objected  to  as  to 
have  been  the  ground  of  a  new  trial  being  directed,  because,  as  I 
do  not  find  any  instance  in  which  any  Judge  has  intended  to  lay 
down  a  rule  different  from  that  which  is  to  be  extracted  from  the 
Banbury  Peerage  case,  any  deviation  from  the  correct  expression 
[  *265  ]  of  that  rule,  which  may  have  occurred  in  directing  *the  jury, 
must  be  attributed  to  the  circumstances  attending  a  trial  where 
the  Judge  probably  had  not  the  means  of  refreshing  his  memory 
as  to  the  precise  definition  of  the  rule. 

I  have  before  said  that  I  have  no  intention  of  going  through 
the  cases  which  preceded  the  Banbury  Peerage  case,  but  I  cannot 
but  observe  that  the  case  of  Rex  v.  Luffe  (s)  is  not,  in  my 
opinion,  to  be  considered  as  so  opposed  to  the  principle  of  the 
Banbury  Peerage  case  as  has  been  supposed.  If  Lord  Ellen- 
borouoh's  judgment  in  that  case  were  subject  to  such  a  con- 
struction, it  would  weigh  but  little  against  the  more  maturely 
considered  opinion  of  the  same  learned  Judge  at  a  period  long 
subsequent.  But  it  is  to  be  recollected,  that  Rex  v.  Ltlffe 
was  a  case  of  actual  proved  impossibility ;  and  in  this,  as  in  all 
other  cases,  the  language  of  the  Judges  must  be  construed  with 
reference  to  the  subject-matter  before  the  Court;  and  in  that 
case,  Mr.  Justice  Le  Blanc  refers  to  Goodright  v.  Saul  (4),  as 

(1)  39  E.  R.  221  (2  My.  &  K.  349).  was  desired.— O.  A.  S. 

(2)  6  Madd.  364,  where  the  Vice-  (3)  9  B.  B.  406  (8  East,  193). 
Chancellor  merely  observed  that  (4)  2  R.  R.  409  (4  T.  R.  356). 
he  would  not  refuse  an  issue  if  it 
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establishing  that  there  was  no  necessity  to  prove  the  impossibility  Morbis 
of  access  if  the  other  circumstances  of  the  case  went  strongly  to  davibs. 
rebnt  the  presumption  of  access. 

If  then  your  Lordships  are  at  liberty  to  examine  the  facts  of 
the  case,  and  upon  a  careful  consideration  of  all  the  evidence, 
to  ask  yourselves  whether  there  is  satisfactory  proof  that  the 
child  bom  of  Mrs.  Morris  in  January,  1798,  was  not  the  child 
of  her  husband,  I  cannot  think  that  your  Lordships  will  have 
any  difficulty  in  coming  to  that  conclusion.  The  husband  and 
wife  had  been  living  in  different  places,  under  articles  of  separa- 
tion, ever  since  the  year  1788.  They  had  one  child,  a  daughter. 
The  wife  lived  in  undisputed  adultery  with  a  person  of  the  name 
of  Austin.  Early  in  January,  1798,  she  was  *delivered  of  a  [  ♦256  ] 
child,  whose  birth  was  anxiously  concealed,  and  it  was  taken 
the  very  night  of  its  birth  thirty  miles  to  the  father  of  this 
Austin,  where  it  was  reared.  It  was  baptized  as  a  base-born 
child.  It  was  recognised  by  Austin  as  his  child  up  to  the  time 
of  his  death,  and  when  he  died  he  left  his  property  to  the  child, 
to  the  exclusion  of  his  parents,  who  were  in  very  distressed  cir- 
cumstances. Mrs.  Morris,  who  always  treated  this  child  as  her 
offspring,  when  charged  by  the  husband  with  having  had  a  child, 
positively  denied  the  fact.  That  the  husband  was  in  absolute 
ignorance  of  the  birth  of  the  child  till  long  afterwards  is  not 
in  doubt,  and  when  he  did  know  or  suspect  it  he  repudiated  the 
child  as  his,  which  is  proved  by  his  leaviag  his  property  to 
others  at  the  time  he  had  quarrelled  with  his  daughter.  These, 
then,  are  the  unequivocal  acts  of  the  only  three  persons  who 
could  have  what  may  be  called  knowledge  of  who  was  the  father 
of  the  child,  all  concurring  in  this,  that  he  was  not  the  child  of 
Mr.  Morris.  Can  the  conduct  of  any  of  the  three  be  reconciled  with 
the  supposition  that  it  was  his  child,  or  could  possibly  be  his  ? 

If  Mrs.  Morris  had  had  connexion  with  her  husband,  so  that 
he  might  be  the  father  of  the  child,  why  should  she  have  con- 
cealed the  birth  ?  Why  deprive  the  child  of  its  birthright,  and 
incur  the  risk  of  beiug  detected  in  having  given  birth  to  an 
{Ultimate  child  ?  If  Mr.  Morris  had  had  connexion  with  his 
wife,  so  that  he  might  have  been  the  father  of  the  child,  why 
should  he  reproach  his  wife  with  having  had  a  child?      And 
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Morris      why  repudiate  a  child  of  which  he  must  have  supposed  himself 

DAV1B8.  *^  ^  *^®  father?  And  why,  if  there  had  been  any  pretence 
for  throwing  the  burden  of  the  child  upon  Mr.  Morris,  did 
Austin  take  upon  himself  that  charge,  and  throughout  his  life 

[  •257  ]  ♦recognise  the  child  as  his  own,  and  leave  it  all  his  property 
at  his  death? 

No  evidence  that  could  be  given  could  shake  the  moral 
certainty  arising  from  the  acts  of  these  three  persons  ;  but  what 
are  the  facts  given  in  evidence  to  repel  the  presumption  arising 
from  these  acts,  or  rather,  perhaps,  to  support  the  presumption 
of  law  in  favour  of  the  legitimacy  of  the  issue  of  a  married 
woman  ?  First,  it  was  attempted  to  be  shown  that  the  husband 
and  wife  had  slept  together  about  the  time  at  which  the  child 
must  have  been  begotten.  This,  at  the  first  trial,  was  attempted 
to  be  proved  by  Mary  Evans,  who  fixed  the  visit  to  Mrs.  Lloyd's 
in  1792,  and  by  John  Williams,  the  coachman;  but  they  so 
contradicted  each  other  as  to  deprive  both  of  all  credit.  The 
same  witnesses  were  produced  at  the  second  trial;  but  Mary 
Evans,  though  proved  to  have  been  in  Court,  was  not  examined 
on  the  third  trial.  Again,  at  the  second  trial  Ann  Arthur  was 
examined,  to  prove  that  Mr.  and  Mrs.  Morris  passed  a  night 
together  at  John  Morris's  in  1792;  and  Elizabeth  Wellings 
was  examined,  to  prove  that  Mr.  Morris  passed  a  night  at 
Mrs.  Morris's  at  Llanfair,  about  Christmas,  1792 ;  but  neither  of 
these  witnesses,  though  proved  to  have  been  in  Court,  were 
examined  at  the  last  trial.  The  only  other  attempt  to  prove 
that  Mr.  and  Mrs.  Morris  slept  together  about  that  time  was  by 
Mrs.  Lloyd,  but  she  only  says  that  she  knew  nothing  to  the 
contrary  of  their  having  slept  together,  and  she  gives  no  date  to 
the  visit.  John  Williams,  indeed,  gave  the  date,  the  date  of 
1792,  but  he  is  contradicted  by  Mrs.  Lloyd,  as  to  the  manner  of 
their  coming,  and  by  Mary  Evans ;  and  Margaret  Jones,  who 
was  Mrs.  Lloyd's  servant  till  1796,  says  she  never  saw 
Mr.  Morris;   and  Mary  Jones,  who  was  housemaid  for  eight 

[  •ass  ]  years  from  1796,  says  that  Mr.  and  Mrs.  Morris  came  over  *to 
Mrs.  Lloyd's,  but  slept  in  separate  rooms.  It  must  be  supposed 
that  this  was  the  visit  of  which  Mrs.  Lloyd  speaks ;  that  is  the  only 
way  in  which  the  testimony  of  the  witnesses  can  be  reconciled. 
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The  attempt  and  the  failare  of  the  attempt  to  prove  that  Mr.  Morbis 
and  Mrs.  Morris  slept  together,  leaves  on  the  mind  an  impres-  davibs. 
sion  very  different  from  what  would  have  been  the  effect  of  a 
mere  absence  of  all  evidence  upon  that  subject.  But  then 
evidence  is  brought  to  prove,  that  Mr.  and  Mrs.  Morris  were 
frequently  in  company  together  at  Llanfair  in  the  year  1792 ; 
some  witnesses  speaking  to  their  being  together  in  the  house, 
and  others  in  the  fields  and  road ;  and  the  question,  if  the 
witnesses  are  believed,  is,  whether  sexual  intercourse  is  to  be 
presumed  to  have  taken  place  from  the  opportunities  which  such 
meetings  afforded. 

It  appears  to  me  that,  independently  of  the  presumption 
arising  from  the  conduct  of  the  parties,  the  evidence  of  these 
witnesses  of  itself  disproves  the  proposition  it  is  adduced  to 
prove.  To  have  been  the  father  of  the  child,  Mr.  Morris  must 
have  had  sexual  intercourse  with  Mrs.  Morris  about  the  end  of 
March,  1792.  The  witnesses  speak  of  their  being  seen  together 
in  the  spring  and  in  the  autumn,  and  till  near  Christmas,  1792, 
particularly  Evan  Evans  and  Elizabeth  Wellings.  If  this 
intercourse  took  place  in  March  or  April,  it  must  be  supposed  to 
have  been  repeated  at  those  subsequent  meetings ;  but  it  is  clear 
that  Mr.  Morris  had  not  till  long  afterwards  any  suspicion  of 
Mrs.  Morris  having  been  pregnant ;  so  that  upon  the  supposition 
of  the  appellant,  Mr.  Morris  must  not  only  not  have  seen  the 
outward  symptoms  of  pregnancy,  which  are  proved  to  have  been 
visible  to  every  one  else,  but  he  must  have  been  in  the  habit  of 
sexual  intercourse  with  his  wife  without  discovering  it.  This, 
*to  my  mind,  proves  that  but  little  credit  is  to  be  given  to  the  [  *259  ] 
evidence  of  these  witnesses,  and  that  it  is  absolutely  certain  that 
if  these  interviews  did  take  place,  they  did  not  lead  to  sexual 
intercourse. 

My  Lords,  I  think  it  quite  unnecessary  to  go  into  any  further 
detail  of  the  evidence.  The  result  is,  I  think,  stated  by  the 
noble  and  learned  Judge  in  the  Court  below  (i)  very  distinctly, 
and  certainly  not  too  unfavourably  to  the  case  of  the  appellant. 
I  have  no  doubt  that  your  Lordships  are  entitled  to  look  into  all 
the  circumstances  of  the  case„  in  order  to  satisfy  your  minds 

(l)^Lord  Lyndhurst. 
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M0RBI8  whether  sexaal  intercourse  did  take  place  between  Mr.  and 
Davibb.  ^^'  Morris,  at  such  time  as  might  make  it  possible  for  him  to 
have  been  the  father  of  the  child ;  and  I  think  it  equally  free 
from  doubt,  that  the  fair  and  irresistible  result  of  such  inquiries 
is  the  conviction  that  no  such  intercourse  did  take  place,  and 
that  the  child  was  not  his.  The  appeal  must,  therefore,  be 
dismissed ;  but  after  the  various  conflicting  verdicts  which  have 
been  given  upon  this  case,  I  think  it  should  be  dismissed, 
without  costs. 

Lord  Ltndhurst  : 

My  Lords,  I  attended  very  closely  to  the  arguments  of  the 
learned  counsel  at  the  Bar  upon  this  appeal ;  but  I  confess  that 
those  arguments  did  not  lead  me  in  any  degree  to  alter  the 
opinion  I  had  formed  upon  the  subject,  when  it  was  under  my 
consideration  in  the  Court  of  Chancery.  As  the  judgment, 
which  I  then  pronounced,  has  more  than  once  been  read  at  your 
Lordships'  Bar  by  the  counsel  for  the  appellant,  I  feel  that  I 
should  not  be  justified  in  entering  into  the  details  of  this 
question,  particularly  after  the  very  full  and  able  exposition  of 
[  *2B0  ]  it  which  has  been  made  by  my  noble  and  learned  friend  *on  the 
woolsack.  I  am  desirous,  however,  of  saying  one  or  two  words, 
or  rather  of  making  one  or  two  observations,  both  as  it  respects 
the  law,  and  as  it  regards  the  facts  of  the  case. 

The  law  was  laid  down  by  the  learned  Judges  in  the  Banbury 
Peerage  case  in  these  terms :  ''  That  in  every  case  where  a  child 
is  born  in  lawful  wedlock,  the  husband  not  being  separated  from 
his  wife  by  sentence  of  divorce,  sexual  intercourse  is  presumed 
to  have  taken  place  between  the  husband  and  wife,  until  that 
presumption  is  encountered  by  such  evidence  as  proves,  to  the 
satisfaction  of  those  who  are  to  decide  the  question,  that  such 
sexual  intercourse  did  not  take  place  at  any  time,  when,  by  such 
intercourse,  the  husband  could,  according  to  the  law  of  nature, 
be  the  father  of  such  child  "  (i).  That  was  the  proposition  laid 
down  by  the  learned  Judges  unanimously,  in  their  answer  to  one 
of  the  questions  put  to  them  by  your  Lordships'  House;  and 
the  proposition  so  stated  by  the  learned  Judges  was  afterwards 
(1)  See  6  01.  &  Fin.  p.  230,  4th  answer. 
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enforced  with  great  power  by  my  Lord  Bbdesdale,  my  Lord  Morbib 
Ellenbobouoh,  and  my  Lord  Eldon,  as  Chancellor  of  this  d^vies. 
kingdom — three  noble  Lords,  of  whom  I  may  say,  no  more 
learned  and  distinguished  individuals  ever  adorned  the  tribunals 
of  this  country.  Lord  Eldon,  in  particular,  stated,  in  the  course 
of  his  able  argument,  the  proposition  of  law  in  these  terms  (i) : 
"  He  decided  (speaking  of  Lord  Hale,  in  Hogpell  v.  CoUins)  that  the 
issue  for  the  jury  was,  as  to  the  fact  of  access,  or,  as  I  understand 
him  to  mean,  sexual  intercourse.  For  the  access  in  question  is 
of  a  peculiar  nature,  not  being  access  in  the  ordinary  acceptation 
of  the  word,  but  access  between  a  husband  and  wife  viewed  with 
reference  to  its  result,  namely,  *the  procreation  of  the  children.  [  *26l  1 
It  is  true  that  the  proof  of  access  of  another  sort  is  a  ground  for 
inferring  sexual  intercourse,  but  the  inference,*'  he  says,  ''is  only 
a  highly  probable  and  strong  one.  A  jury  (and  your  Lordships 
here  perform  the  functions  of  a  jury)  ought  to  be  told,  that 
where  the  husband  and  wife  have  had  the  opportunity  of  sexual 
intercourse,  a  very  strong  presumption  arises  that  it  must  have 
taken  place,  and  that  the  child  in  question  is  its  fruit,  and  your 
Lordships  ought  also  to  be  told,  that  this  is  but  a  very  strong 
presumption,  and  no  more ;  that  a  strong  presumption  may  be 
rebutted  by  evidence,  and  that  it  is  the  duty  of  a  jury  and  your 
Lordships  to  weigh  the  evidence  against  the  presumption,  and 
to  decide  according  as,  in  the  exercise  of  free  and  honest 
judgment,  either  may  appear  to  preponderate  (2).  It  is  neces- 
sary, however,  to  consider  what  evidence  is  admissible  to  rebut 
this  presumption.  This  is  a  question  of  some  nicety,  and 
deserving  of  the  utmost  attention  your  Lordships  can  give  to  it." 
He  then  proceeds  with  his  argument  and  says,  *'  Evidence  of  the 
conduct  of  the  supposed  parents  of  the  child  appears  to  me  to  be 
admissible  evidence  upon  this  question."  This  is  the  manner 
then  in  which  the  law  was  stated,  not  only  by  the  learned 
Judges  who  were  summoned  to  attend  your  Lordships'  House, 
but  in  which  that  law  was  also  stated  and  enforced  by  the  noble 
and  learned  Lords  to  whom  I  have  referred. 
Undoubtedly,  my  Lords,  the  learned  counsel  at  the  Bar  were 

(1)  Sir  H.  Xioolas'  Treat.  521.  (2)  See  the  note  on  this  passage, 

Sir  H.  Nicolas,  522. 
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Morris       entitled  to  do  that  which  they  did  do,  and  with  great  ability, 

Davibs.  namely,  endeavouring  to  impugn  those  propositions  and  those 
doctrines  ;  but  I  doubt  very  much  whether  your  Lordships  will 
think,  unless  some  cases  in  opposition  to  the  opinion  so  expressed 

[  ^262  ]  *could  have  been  cited,  that  any  observations  of  that  kind  would 
be  attended  with  much  effect. 

My  Lords,  I  stated  upon  the  former  occasions,  and  I  still 
entertain  that  opinion,  that  the  learned  Judges  laid  down  no 
new  principle  of  law  in  the  Banbury  Peerage  case.  The  moment 
the  courts  of  justice  decided  against  the  absurd  doctrine  of  intra 
quatuor  viaria,  it  appeared  to  follow  as  almost  a  necessary  con- 
sequence, that  no  other  rule  could  be  established  than  that 
which  is  stated  by  the  learned  Judges  in  the  case  to  which  I 
have  referred ;  and,  my  Lords,  in  the  case  of  Pendril  v.  PendiH^ 
— I  refer  to  the  judgment  of  the  Court  as  reported  in  a  note  in 
Mr.  Justice  BuUer's  Nisi  Prius  (i), — and  in  the  case  of  Goodright 
v.  Saidf  and  in  the  other  cases  that  were  referred  to  by  the  noble 
Lords  in  the  course  of  the  argument,  it  appears  to  me  that  the 
principle  laid  down  by  the  learned  Judges  is  clearly  and  distinctly 
involved. 

My  Lords,  it  was  suggested  at  the  Bar,  but  I  think  not  stated 
with  much  confidence,  that  the  opinion  of  the  learned  Judges  in 
the  Banbury  Peerage  case  had  been  overruled  by  subsequent 
decisions,  or,  at  least,  was  at  variance  with  subsequent  decisions. 
I  have  looked  through  the  different  cases  to  which  my  noble  and 
learned  friend  has  adverted,  and  I  find,  looking  at  them  minutely 
and  attentively,  that  not  one  of  them  in  the  slightest  degree 
breaks  in  upon  the  principle  so  laid  down.  I  agree  in  that 
which  is  stated  by  my  noble  and  learned  friend,  that  particular 
expressions  may  be  picked  out  from  the  opinions  delivered  by 
the  Judges  on  different  occasions,  which  expressions,  taken 
without  reference  to  the  facts  of  the  case  to  which  they  were 
intended  to  apply,  may  be  made  the  foundation  of  plausible 

[  *263  ]      arguments  for  the  purpose  "^of  impeaching  the  authority  of  the 

decision  in  the  Banbury  case ;  but  they  do  not  go  at  all  further 

than  that  which  I  have  suggested,  and  it  is  remarkable — ^and  in 

that  also  I  concur  with  the  noble  and  learned  Lord  on  the 

(1)  Bull.  N.  P.  113. 
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woolsack — that  in  no  one  of  the  various  cases  to  which  reference       Mobbis 
has  been  made,  (I  refer  to  the  subsequent  decisions,)  has  the       davieb. 
principle  laid  down  by  the  learned  Judges  in  the  Banbiwy  case 
ever  been  called  in  question. 

Beference  has  been  made  to  what  was  stated  by  Lord  Eldon 
in  the  case  of  He<id  v.  Head.  Lord  Eldon  upon  that  occasion 
stated,  and  stated  very  correctly,  that  the  opinions  of  the  learned 
Judges,  in  answer  to  the  questions  put  to  them  by  your 
Lordships,  do  not  amount  to  the  authority  of  a  judicial  decision. 
Undoubtedly  they  do  not.  It  is  not  a  judicial  decision, — it  is  an 
opinion  given  upon  a  hypothetical  statement  of  facts,  not  upon 
the  case  precisely  as  it  is  in  argument  before  your  Lordships ; 
but  then  that  noble  and  learned  Lord  adds,  and  adds  with  great 
propriety,  that  an  '*  opinion  so  expressed,  and  unanimously 
expressed,  by  all  the  learned  Judges  of  England,  must  possess 
very  great  weight,  and  is  entitled  to  the  greatest  consideration, 
although  strictly  and  technically  it  cannot  be  considered  as  a 
judicial  decision.*'  That  was  what  was  stated  by  the  noble  and 
learned  Lord  in  the  case  of  Head  v.  Head ;  he  does  not  appear 
for  a  moment  to  entertain  a  doubt  that  the  evidence  of  circum- 
stances and  the  conduct  of  the  parties  might  be  made  use  of,  for 
the  purpose  of  rebutting  and  repelling  the  presumption.  He 
does  not  at  least  state  that  it  may  not  be  made  use  of.  Had  he 
so  stated,  such  statement  would  have  been  contrary  to  and 
directly  at  variance  with  that  very  opinion  which  I  have  just 
read,  expressed  by  him  in  the  course  of  the  argument  *in  the  [  *264  ] 
Batibary  Peerage  case.  But  that  the  noble  and  learned  Lord  did 
not  so  mean,  is  quite  obvious  from  what  took  place  in  the 
following  year,  in  the  case  which  has  been  referred  to  by  my 
noble  and  learned  friend,  the  case  of  the  Gardner  Peerage.  In 
that  case,  a  considerable  body  of  evidence  of  medical  men  was 
offered  for  the  purpose  of  showing  that  it  was  impossible, 
according  to  the  course  of  nature,  that  Captain  Gardner  could 
have  been  the  father  of  the  child,  on  account  of  the  interval 
which  had  elapsed  between  his  leaving  England  and  the  birth 
of  that  child.  There  was  also  much  evidence  with  respect  to 
the  conduct  of  the  parties.  What  was  the  course  pursued  by 
the  noble  and  learned  Judge  when  he  came  down  to  move  the 

6—2 
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M0SBI8  judgment  in  your  Lordships'  House  ?  He  rejected  the  whole  of 
Da  VIES.  the  medical  evidence.  He  said  he  could  form  no  satisfactory 
conclusion  with  respect  to  it,  and  he  decided  the  case,  and 
recommended  to  your  Lordships  to  decide  it,  solely  upon  the 
conduct  of  the  parties.  He  expressed  himself,  my  Lords,  in 
these  terms:  ''Without  entering  into  a  discussion  as  to  the 
idtimuvi  tempiis  patieiidi,  he  was  perfectly  satisfied  upon  the 
whole  evidence  that  the  case  had  been  made  out.  It  might  no 
doubt,"  he  said,  '*  be  expedient,  ex  abtindante  caatela,  to  dwell 
upon  the  circumstance  of  protracted  gestation,  but  there  was 
enough  without  it.  The  birth  of  the  child  was  sedulously  con- 
cealed from  the  husband.  He  was  called  by  the  name  of  the 
adulterer,  who  reared  him,  educated  him,  and  finally  provided 
for  him,"  (these  are  facts  which  exist  in  this  case,)  ''having 
moreover  married  Mrs.  Gardner  the  instant  the  divorce  w^as 
obtained.  Surely,  if  the  Banbury  case  be  law,  there  is  enough 
to  bastardize  the  child  without  resorting  to  the  other  evidence, 
[  *265  ]  which  forms  *80  large  a  portion  of  this  case,  and  after  all,  what 
does  it  amount  to  ?  "  It  is  quite  clear,  therefore,  that  that  case 
was  decided  upon  the  advice  of  that  noble  Lord,  merely  with 
reference  to  the  conduct  of  the  parties,  and  therefore  that  case, 
having  been  decided  the  year  after  the  case  of  Head  v.  Head, 
shows  that  he  never  meant  to  express  a  doubt  that  evidence  of 
circumstances  and  of  the  conduct  of  the  parties  might  be  made 
use  of,  for  the  purpose  of  repelling  the  inference  of  law  arising 
from  the  relation  of  husband  and  wife. 

My  Lords,  this  then  is  the  view  I  have  always  taken  of  the  law 
connected  with  this  subject ;  at  the  same  time,  as  I  before 
expressed,  and  I  now  feel,  that  presumption  of  law  is  not  lightly 
to  be  repelled.  It  is  not  to  be  broken  in  upon,  or  shaken  by  a 
mere  balance  of  probability ;  the  evidence  for  the  purpose  of 
repelling  it  must  be  strong,  distinct,  satisfactory,  and  conclusive. 
The  question  is,  therefore,  whether  the  facts  of  this  case  are 
sufGcient  to  repel  that  presumption.  My  Lords,  I  have<  no 
intention  of  repeating  the  observations,  which,  in  the  Court 
below,  I  made  upon  the  evidence  as  applicable  to  this  case ;  they 
have  been  gone  through  in  detail  with  great  accuracy  by  my 
noble  and  learned  friend ;  but  I  think  I  may  venture  to  say,  that 
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all  the  circumstances  which  occurred  in  the  Banbury  Peerage  Mobbib 
case,  and  upon  which  reliance  was  placed,  all  the  principal  daviis. 
circumstances  exist  in  this  case,  and  with  more  distinctness  and 
precision  than  the  case  of  the  Banhiry  Peerage.  In  the  case  of 
the  Banbury  Peerage  the  adultery  was  questioned  by  the  learned 
counsel.  It  was  established  merely  by  argument  and  inference. 
In  this  case  the  adultery  was  distinctly  and  clearly  proved,  and 
was  admitted  by  the  counsel  at  the  Bar.  It  could  not  indeed  be 
denied.  The  next  point,  and  *the  great  and  material  point  in  [  *266 1 
cases  of  this  kind,  was  the  concealment  of  the  birth  of  the  child. 
In  the  Banbury  Peerage  case,  that  was  open  precisely  to  the 
same  observation  I  have  made  as  to  the  other  point,  it  was  not 
distinctly  and  clearly  proved  as  a  matter  of  fact,  but  was 
collected  by  arguments  and  by  inference.  In  the  present  case  it 
was  proved  with  the  utmost  precision  and  distinctness,  and,  like 
the  other  point,  so  overwhelming  was  the  evidence,  that  it  was 
admitted  by  the  counsel  at  the  Bar  in  the  course  of  their 
argument  as  a  fact  distinctly  established. 

The  third  material  point  in  cases  of  this  kind,  namely,  the 
acknowledgement  of  the  child  by  the  adulterer,  was  also  contested 
in  the  Banbury  Peerage  case.  Here  it  was  proved  by  an 
abundance  of  evidence,  which  rendered  it  impossible  to  doubt 
it ;  and  that  point  also  was  admitted  by  the  learned  counsel  at 
the  Bar.  These  three  material  and  essential  points,  which  were 
the  great  points  on  which  the  Banbury  Peerage  case  turned,  all 
exist  in  this  case,  and  are  established  by  irresistible  evidence. 

Then  again,  with  respect  to  the  disposition  of  the  property,  an 
argument  was  drawn,  and  fairly  and  properly  drawn,  in  the 
Banbury  Peerage  case,  from  the  circumstance  of  Lord  Banbury 
alienating  his  property  and  taking  no  notice  of  his  supposed 
child.  That  fact  exists  in  this  case  in  a  manner  quite  clear, 
and,  if  I  may  so  express  myself,  with  much  emphasis,  for  what 
did  the  father  do?  Having  quarrelled  with  his  daughter  in 
consequence  of  her  marriage,  one  would  have  supposed,  under 
those  circumstances,  that  if  he  found  it  necessary  to  make  a  new 
will,  and  he  found  he  had  a  son,  he  would  have  noticed  this  son 
in  the  will,  and  have  disposed  of  the  property  in  favour  of  the 
son ;  but  he  takes  no  notice  of  his  supposed  *son,  but  gives  the      [  *267  ] 
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Morris  property  to  his  nephew.  He  afterwards  is  reconciled  to  his 
DAviiis.  daughter,  revokes  the  will,  and  gives  her  the  whole  property,  and 
describes  her  either  in  that  or  in  some  other  instrument  as  his 
only  child.  It  is  quite  clear  that  up  to  the  day  of  his  death, 
which  was  thirteen  years  after  the  birth  of  the  child,  he  never 
knew  of  the  birth  of  the  child.  He  had  heard  a  rumour,  which 
he  communicated  to  his  wife,  and  she  distinctly  and  positively 
contradicted  it. 

Then,  my  Lords,  with  respect  to  the  adultery.  In  the  case  of 
th6  Banbury  Peerage,  the  disposition  of  Lord  Vaux's  property  in 
favour  of  Nicholas,  was  made  use  of  as  an  argument  for  the 
purpose  of  showing  that  he  was  a  son  of  Lord  Vaux,  and  not  of 
Lord  Banbury.  The  same  argument  exists  in  this  case,  and  the 
same  state  of  facts.  This  young  man,  Mr.  Austin,  makes  his 
will,  and  passes  over  his  father  and  mother,  persons  in  a 
distressed  situation  or  a  low  situation  of  life,  to  whom  the 
property  would  have  been  of  great  importance,  and  disposes  of 
his  property  in  favour  of  this  child,  whom  he  has  uniformly 
acknowledged  as  his  own.  In  the  Banbury  Peerage  case,  there 
was  no  register  of  baptism ;  in  this  case,  there  is  a  register  of 
baptism  produced  and  proved,  in  which  he  is  described  as  a 
base-born  child.  It  appears  to  me,  that  every  inference  that 
could  be  fairly  drawn  from  the  facts  in  the  Banbury  Peerage  case 
may  be  drawn  in  this  case,  and  that  the  evidence  is  more 
distinct,  more  precise,  and  more  conclusive  in  every  part  of  this 
case,  than  it  was  in  that  celebrated  case. 

Then  the  learned  counsel  at  the  Bar  draw  this  distinction 
between  the  Banbury  Peerage  case  and  the  present.  They  say 
that  here  the  husband  and  the  wife  are  constantly  brought 
[  *268  ]  together,  and  that  did  *not  appear  in  the  Banbury  Peerage  case. 
The  noble  and  learned  Lord  on  the  woolsack  has  entered  into 
that  part  of  the  case,  and  has  shown  that  there  is  no  foundation 
for  that  observation.  The  learned  counsel  at  the  Bar  assumed 
it  as  a  fact  that  they  were  living  together;  it  was  stated  and 
assumed  as  a  fact  in  the  argument  of  Lord  Erskinb,  and  was 
never  controverted ;  it  was  taken  throughout  as  a  fact  not  to  be 
disputed.  I  am  aware  of  an  observation  which  was  made  by  the 
counsel  at  the  Bar  as  to  the  word  ''access,"  which  occurs  in  part 
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of  the  argument  of  Lord  Eldon  ;  but  I  agree  with  Sir  Harris       Morris 

Nicolas,  that  that  is  inconsistent  with  the  rest  of  his  argument,       davieb. 

and  that  there  must  be  some  mistake  in  the  report.     There  is 

nothing  to  show  that  they  did  not  live  together ;  and,  as  has 

been  stated  by  the  noble  and  learned  Lord  on  the  woolsack,  it 

must  be  taken,  as  these  parties  were  not  separated,  and  as  there 

was  no  evidence  to  show  any  variance  or  difference  between 

them,  that  they  did  live  together ;  and  so  it  was  admitted  during 

the  whole  of  the  argument.    But,  my  Lords,  they  are  brought 

together  on  the  particular  occasions  which  have  been  referred  to 

by  my  noble  and  learned  friend,  one  of  which  was  the  occasion  of 

levying  the  fines;  and  in  the  different  instruments  that  are 

executed,  he  describes  his  wife  on  one  or  two  occasions  as  his 

loving  wife,  in  terms  of  endearment,  and  he  disposes  of  his 

estate  in  her  favour.     All  these  circumstances  show,  not  only 

that  there  was  no  variance  or  hostility  between  them,  but  that 

they  were  on  the  best  possible  terms.    We,  therefore,  are  unable 

to  suppose  that  there  was  no  access,  that    is,  no    personal 

approach  between  them ;  for  if  we  refer  to  the  evidence  in  the 

case,  the  evidence  of  Mary  Ogden  and  the  evidence  of  Edward 

Wilkinson,  there  is  no  doubt  *they  were  constantly  together ;       [  •269  ] 

and  no  person  reading  the  whole  of  the  case, — which  I  have  read, 

with  the  view  of    ascertaining  this  point,   and   seeing   what 

impression    the    facts    make    upon    my    mind, — ^nobody    can 

entertain  a  doubt  that  they  were  living  together,  and  therefore 

there  is  no  foundation  for  that  distinction,  which  has  been 

endeavoured  to  be  drawn  between  this  case  and  the  case  of  the 

Banbury  Peerage.    The  conclusion  I  have  come  to  is  this,  that 

upon  all  the  evidence,  giving  my  best  attention  to  it,  it  operates 

upon  my  mind  to  produce  the  thorough,  entire,  and  absolute 

conviction,  that  this  child  was  not  the  child  of  Mr.  Morris,  but 

that  it  was  the  child  of  the  paramour  or  adulterer,  William 

Austin. 

Decree  affirmed,  without  costs. 
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IN  COMMITTEE  FOR  PRIVILEGES. 


1888.  THE  HUNTLY  PEERAGE. 

•A^^S^k  (^  ^^^^  *  PinneUy,  349—353.) 

Eyidenoe — ^Prayer  of  petition. 

Lord  Upon  a  claim  to  a  Scotch  Peerage,  where  no  patent  of  creation  can 

^^TjS^^**'  be  found,  but  it  appears  from  the  records  of  the  Parliament  that  the 

r  aiQ-t  ancestor  from  whom  the  dignity  is  alleged  to  have  descended,  sat  in 

Parliament,  an  original  instrument,  purporting  to  be  imder  the  Great 
Seal  of  Scotland,  and  produced  from  the  repositories  of  the  heir  of 
entail  of  the  family  estates,  will  be  received  as  evidence  of  the  creation 
of  such  Peer,  with  a  limitation  to  him  and  his  heirs  male,  as  therein 
stated. 

If  a  claimant  omit  to  give  evidence  of  the  creation  and  limitation  of 
one  of  several  dignities  to  which,  he  states,  in  his  petition,  that  he  is  of 
right  entitied,  the  Committee  for  Privileges  will  not  report  that  he  has 
made  good  his  claim  to  that  dignity,  on  the  presumption  that  it  descended 
from  tiie  same  ancestor  with  the  other  dignities  to  which  the  claimant 
has  proved  his  right. 

In  a  claim  of  Peerage,  it  is  not  sufficient,  in  the  petition  to  the  Crown, 
to  state  that  the  claimant  is  of  right  entitled  to  the  dignity,  but  the 
petition  should  pray  that  the  claimant  may  be  declared  so  entitied,  and 
the  Committee  for  Privileges  or  the  House  has  no  power  to  supply  the 
defect  of  the  prayer,  but  it  will  be  necessary  for  the  claimant  to  present 
an  amended  petition  to  the  Crown. 

Geobgb,  fifth  and  last  Duke  of  Gordon,  eighth  Marquess  of 
Huntly,  &c.,  having  died  without  issue  in  May,  1886  (where- 
upon the  Dukedom  and  also  the  Earldom  of  Norwich  in  the 
Peerage  of  England  became  extinct),  George,  Earl  of  Aboyne, 
presented  a  petition  to  his  Majesty  William  the  Fourth,  stating 
**  his  right  to  the  titles,  honours,  and  dignities  of  Marquess  of 
[  *350  ]  Huntly,  Earl  of  Enzie,  and  Lord  Gordon  *and  Badenoch,"  all  in 
the  Peerage  of  Scotland,  and  praying  that  his  Majesty  would 
be  pleased  to  give  the  proper  directions  for  enrolling  him  as 
Marquess  of  Huntly  in  his  due  place  in  the  Union  Bolls  among 
the  Peers  of  Scotland. 

This  petition  was  referred  by  his  Majesty  to  the  House  of 
Lords,  and  by  the  House  to  the  Committee  for  Privileges,  before 
whom  the  claimant  produced  evidence,  showing  that  he  was 
lineally  descended  from,  and  was  the  nlBarest  male  descendant 
and  lawful  heir  of  George  Gordon,  who  was  sixth  Earl  of  Huntly, 
and  in  1599  was  raised  to  the  dignity  of  Marquess,  by  the  style 


VOL.  XLVii.:     1888.    H.  L.     6  CL.  &  FIN.  350—851.  89 

and  title  of  Marquess  of  Huntly,  Earl  of  Enzie,  Lord  Gordon      Huntly* 
and  Badenoch. 

The  claimant  gave  no  evidence  of  the  creation  of  the  Earldom 
of  Huntly,  but  showed  by  examined  copies  of  records  of  the 
Chancery,  and  of  the  Parliament  of  Scotland,  that  the  said 
George,  sixth  Earl,  was  upon  the  death  of  his  father,  George, 
the  fifth  Earl,  in  1575,  served  and  retomed  nearest  and  lawful 
heir  to  his  father  in  the  family  estates,  and  sat  among  the  Earls 
in  the  Parliament  of  Scotland. 

As  to  the  creation  and  limitation  of  the  Marquisate,  &c.,  the 
claimant,  after  showing  by  the  evidence  of  the  Keeper  of  the 
Public  Records  of  Scotland,  that  there  was  no  patent  or  charter 
of  creation  of  that  title  to  be  found  among  those  records  between 
the  years  1596  and  1606,  and  by  examined  copies  of  the  records 
of  the  Scotch  Parliament  of  the  8rd  of  July,  1606,  that  ''  the 
Marquess  of  Huntly  "  was  mentioned  among  those  then  chosen 
Lords  of  the  Articles,  offered  in  evidence  an  original  instrument 
brought  from  the  repositories  of  the  Duke  of  Richmond,  the  heir 
of  entail  of  the  Gordon  estates.    The  following  is  an  abridged 
copy  :  Jacobus  Dei  gratia,  &c.  Rex,  omnibus  probis,  &c.  salutem : 
Sciatis  nos  considerantes  *nobilitatem  morum,  probitatem,  &c.      [  ^^'H  ] 
quibus  viget,  &c.  charissimus  consanguineus  noster  Georgius 
Marchius  de  Huntlie,  &c.  volentes  ipsum  honoris  praerogativa 
juxta  suorum  meritorum  exigentiam  exaltare,  de  gratia  nostra 
(17th  April,  1599)  decimo  septimo,  ex  certa  scientia  proprio 
motu  ac  de  avisiamento  consilii  nostri  eundem  consanguineum 
nostrum  in  Marchionem  de  Huntlie  ereximus  et  creavimus, 
necnon  nomen,  titulum,  &c.  et  dignitatem  Marchionis  de  Huntlie, 
prsefato  consanguineo  nostro  dedimus  et  concessimus  unacum 
omnibus  prieminentiis,  &c.  eisdem  honori  et  dignitati  pertinenti- 
bus,  ipsumque  Marchionem  de   Huntlie,  Gomitem   de    Enze, 
Dominum   de   Gordoun   et   Badzenoch,  per   gladii  cincturam 
creavimus,  ac  unam  cappam  honoris  et  dignitatis,  et  circu- 
lum  aureum  super  caput  suum  posuimus,  ut  omni  tempore 
futuro,  ipse  et  heredes  sui  masculi  habeant,  et  teneant,  nomen, 
titulum,  stUum,  statum,   honorem,  et  dignitatem   Marchionis 
de    Huntlie,   Comitatus    de   Enze,    Dominorum    de    Gordoun 
et    Badzenoch.     Li    cujus    rei    testimonium    huic    present! 
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HuvTLT  magnum  nostrum  sigillum  in  testimonium  prsemissorum  apponi 
prsBcepimuB. 

The  Committee  received  the  instrument  in  evidence,  after 
some  discussion  between  Sir  W.  FoUett  and  Mr.  H.  Gordon, 
counsel  for  the  claimant  on  one  side,  and  the  Ijord  Advocate 
{Mr.  Murray) f  on  behalf  of  the  Crown,  who  did  not  oppose  its 
reception,  but  submitted  whether  it  was  sufficient  proof  of  the 
creation  and  limitation  of  the  dignity  in  question. 

After  the  necessary  proofs  were  received, 

The  Lord  Advocate,  admitting  that  the  Earl  of  Aboyne  had 
satisfactorily  proved  his  claim,  called  their  Lordships'  attention 
to  the  form  of  his  petition,  which  stated  his  right  to  the  titles, 
&c.  but  did  not  pray  that  he  may  be  declared  entitled  to  the 
[  *352  ]  enjoyment  of  *them ;  praying  only,  that  proper  directions  may 
be  given  for  *'  enrolling  the  petitioner's  name  as  Marquess  of 
Huntly  in  his  due  place  in  the  Union  Bolls,"  &c. 

Lord  Brougham  : 

The  objection  is  kindly  taken,  and  we  should  have  no  objection 
to  add  the  necessary  prayer  to  the  petition.  But  it  is  only 
matter  of  form. 

Lord  Shaftesbury  (Chairman  of  the  Committee)  said,  their 
Lordships  had  no  power  to  add  to,  or  alter,  the  petition.  They 
were  only  to  report  upon  the  petition  which  was  referred  to  them. 

The  Duke  of  BuccLEuan  and  Lord  Aberdeen  referred  to  the 
case  of  the  Marquess  of  Queensberry,  in  1812,  the  prayer  of 
whose  petition  was  the  same  as  the  prayer  of  the  present  petition. 

Sir  Wni.  FoUett  submitted  that  he  (the  Marquess  of  Queens- 
berry)  was  then  a  commoner,  and  was  bound  to  pray  for  the 
enjoyment  of  the  dignity.  But  the  Earl  of  Aboyne  was  enjoying 
the  dignity  of  the  Peerage,  and  did  not  think  it  necessary  to 
pray  for  any  declaration  of  right  to  his  titles.  He  referred  to 
the  order  of  the  House,  regulating  the  form  of  petitions  for 
Scotch  Peerages,  and  observed,  that  what  was  now  asked  was 
done  in  the  Polwarth  Peerage  case.     With  the  permission  of 
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their  Lordships,  the  Lord  Advocate  consenting,  the  claimant      Huhtlt 
would  present  an  amended  petition  to  the  House. 

Thb  Lord  Changbllor  : 

It  must  be  a  petition  to  the  Crown,  and  it  may  be  referred  to 
the  House.  But  it  will  not  be  necessary  to  go  over  the  evidence 
again.  The  petitioner  has  not  claimed  the  Earldom  of  Huntly 
or  given  any  evidence  on  it. 

The  claimant  next  day  presented  a  petition  to  her  Majesty,  [sss] 
showing  that,  in  February,  1887,  he  presented  a  petition  to  his 
late  Majesty,  stating  and  praying  as  before  stated ;  and  that 
such  petition  was  by  his  late  Majesty  referred  to  the  House,  and 
by  the  House  to  the  Committee  of  Privileges,  who  heard  evidence, 
"by  which  it  was  shown,  that  the  ancestor  from  whom  the 
petitioner  was  lineally  descended  as  heir  male,  also  enjoyed  the 
honour  and  dignity  of  the  Earldom  of  Huntly,  and  that  the 
Earldom  was  by  presumption  of  law  descendible  in  the  same 
line  m  which  the  Marquisate  was  descendible;"  and  praying, 
"  that  her  Majesty  will  be  graciously  pleased  to  declare  that  the 
titles,  honours,  and  dignities  of  Marquess  and  Earl  of  Huntly, 
Earl  of  Enzie,  and  Lord  Gordon  and  of  Badenoch,  of  right 
belong  to  and  ought  to  be  enjoyed  by  the  petitioner ;  and  also, 
that  the  proper  directions  may  be  given  for  enrolling  the 
petitioner  as  Marquess  of  Huntly  in  his  due  place  in  the  Union 
Boll  among  the  Peers  of  Scotland." 

This  petition  was  by  her  Majesty's  command  referred  to  the 
House,  and  by  the  House  to  the  Committee  for  Privileges,  who 
met  and  considered  the  same  on  the  22nd  of  June,  and  reported 
to  the  House  that  the  petitioner,  the  Earl  of  Aboyne,  had  made 
good  his  claim  to  the  titles,  honours,  and  dignities  of  the 
Marquess  of  Huntly,  Earl  of  Enzie,  Lord  Gordon  and  Badenoch, 
and  that  he  ought  to  be  enrolled  in  his  due  place  as  such  upon 
the  rolls  of  the  Peers  of  Scotland ;  and  also,  that  the  petitioner 
not  having  insisted  on  his  claim  to  the  Earldom  of  Huntly,  had 
not  made  good  his  right  to  the  same. 

The  House  resolved  accordingly,  and  the  resolution  was 
presented  to  her  Majesty. 
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1838. 
March  27. 
April  2,  S. 

Loid 

COTTBMHAM, 
L.C. 

[  380  ] 


[  -SSI  ] 


Appeal  from  the  Court  of  Session. 

AGNES  TAYLOR,  otherwise  JOSEPH  v.  Dr.  JAMES 

HOSSACK  AND  Others. 

(5  Clark  &  FinneUy,  380—397.) 

Marriage  contract — ^Annuity. 

In  a  marriage  contract,  the  husband  covenanted  to  secure  to  his 
intended  wife  the  benefit  of  the  pension  or  annuity  payable  from  a 
certain  fund  to  the  widow  of  a  subscriber,  *'  and  failing  thereof,  or  in 
case  the  said  pension  or  annuity,  from  whatever  cause,  shall  not  be 
available  to  his  promised  wife,  excepting  only  through  her  right  to  and 
possession  of  property  producing  the  amount  of  the  pension,  he  bound 
himself,  his  executors,"  &c.  to  make  payment  to  her  of  a  clear  yearly 
sum  equal  to  the  pension.  At  the  time  of  his  death  he  had  secured  his 
wife  a  pension  on  the  Bombay  Military  Fund  to  the  amount  of  365/.  a 
year.  From  different  causes  (other  than  her  possession  of  property 
producing  the  amount  of  the  pension)  the  payment  of  the  pension  was 
at  first  reduced,  and  afterwards  stopped :  Held  that  the  contract  was  an 
absolute  contract  to  make  good  the  amoimt  of  the  pension  in  every  case 
but  that  of  the  possession  of  property  producing  a  similar  amount, 
and  that  event  not  having  happened,  the  husband's  estate  was  declared 
liable. 

In  this  case,  Mrs.  Agnes  Taylor,  otherwise  Joseph,  had  insti- 
tuted  a  suit  in  the  Court  of  Session,  calling  on  the  present 
respondents,  the  executors,  &c.,  under  her  late  husband's  will,  to 
make  good  to  her  certain  annual  payments  which  she  alleged 
were  secured  or  ^intended  to  be  secured  to  her  under  the  will  of 
her  late  husband  Lieutenant-Colonel  John  Taylor  deceased.  The 
appellant  was  the  daughter  of  a  Mr.  John  Forlong,  of  Wellshot, 
near  Glasgow,  and  in  1822,  being  at  that  time  a  little  more  than 
17  years  of  age,  received  proposals  of  marriage  from  Major  John 
Taylor,  then  in  the  Honourable  East  India  Company's  Service. 
The  proposals  became  the  subject  of  discussion  on  the  part  of 
Mr.  Forlong,  as  to  the  settlement  that  was  to  be  made  on  his 
daughter.  Major  Taylor,  in  a  letter,  stating  his  then  present 
means  and  expectancies,  fully  explained  himself,  and  among 
other  means  of  providing  for  his  intended  wife,  in  case  of  his 
death,  mentioned  a  pension  that  would  be  payable  to  her  from 
the  Bombay  Military  Fund,  to  which  he  was  an  original  sub- 
scriber. In  order  to  render  the  matter  clearer,  he  sent  a  copy  of 
the  East  India  Register,  which  contained  an  account  of  the 
Military  Fund  referred  to  in  the  above-mentioned  letter,  and  in 
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which,  ander  the  head  of  '*  AbBtract  of  the  Regulations,"  there      Taylor 
was  the  following  provision  specifically  referred  to  by  Major     hossack. 
Taylor :    "  The  widows  and    legitimate  children  of    deceased 
officers,  whose  income  may  not  exceed  one-half  of  the  specified 
pension,  shall  be  entitled  to  receive  the  following  annuities,  viz. : 

''  Widows  during  their  widowhood,  and  not  otherwise, 

Jt'      s.   d. 

"Of  a  colonel 456    5   - 

**  Of    a    lieutenant-colonel  or    member    of    the 

medical  board 365    -  - 

"  Of  a  major,  senior  chaplain,  or  senior  surgeon  -    278  15   - 

"&c." 

There  was  in  the  same  Begister,  and  at  the  same  *place,  the       [  *382  ] 
following   statement,   under    the  head    of    **  Deductions  from 
widows'  pensions : " 

"  Ist.  The  amount  received  from  Lord  Olive's  Fund. 

*'  2nd.  All  income  above  half  the  amount  of  the  pensions. 

**  Widows  possessing  the  income  specified  against  the  rank  of 
their  late  respective  husbands  are  precluded  altogether  from 
claims  upon  the  fund. 

£     8.    d. 

^*  The  widow  of  a  colonel 684    7    6 

—  lieutenant-colonels,  &c.     -        -    547  10    - 

—  Major,  &c.,       -        -        -        -    410  12    6." 
Another  of  the  regulations  of  the  Bombay  Fund  was  as 

follows: 

''  Should  the  fund  at  any  period  fall  short  of  the  demands 
upon  it,  so  that  the  annual  income  will  not  defray  the  amount  of 
the  annuities  and  other  claims,  then  it  shall  be  in  the  power  of 
the  directors  to  make  a  proportional  deduction  from  the  annuity 
of  each  annuitant  until  the  state  of  the  funds  shall  afford  the 
means  of  complete  payment,  when  if  a  surplus  income  exists,  the 
arrears  shall  be  made  good  from  the  amount  of  the  surplus,  but 
not  otherwise." 

A  formal  marriage  contract  was  afterwards  executed,  bearing 
date  the  2nd  August,  1822,  the  parties  thereto  being  the  pursuer 
and  her  father  on  the  one  side,  and  Major  Taylor  on  the 
other.    That  contract  contained  the  following  stipulations :  ''  In 
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Tatlob      contemplation  of  which  marriage,  the  said  John  Taylor  hereby 

HosBACK.     binds  and  obliges  himself,  his  heirs  and  successors,  to  do  and 

perform  all  and  whatever  may  be  necessary  and  incumbent  upon 

him  as  a  subscriber  to  the  Bombay  Military  Fund,  to  secure  to 

[  *S83  ]  his  promised  *wife,  in  the  event  of  his  predeceasing  her,  the 
benefit  of  the  pension  or  annuity  payable  from  the  said  fund  to 
the  widow  of  a  subscriber,  according  to  the  rank  he  holds  or  shall 
hold  in  the  Company's  army  for  the  time ;  and  failing  thereof, 
or  in  case  the  said  pension  or  annuity,  from  whatever  cause, 
shall  not  be  available  to  his  promised  wife,  in  the  event  foresaid, 
saving  and  excepting  only  through  her  right  to,  and  possession 
of  such  separate  funds  as,  by  the  rules  and  regulations  of  the 
said  fund,  would  exclude  her  from  all  benefit  thereby,  then  the 
said  John  Taylor  binds  and  obliges  himself,  his  heirs,  and  suc- 
cessors, to  make  payment  to  the  said  Agnes  Forlong,  his  promised 
wife,  in  the  event  of  her  surviving  him,  of  a  clear  yearly  jointure 
or  annuity  equal  to  the  pension  that  has  hitherto  been  paid  or  shall 
be  payable  from  the  said  fund  to  the  widow  of  a  subscriber  holding 
the  same  rank  in  the  army  which  now  belongs  or  shall  belong  to 
the  said  John  Taylor  at  the  time  of  his  death,  and  that  at  two 
terms  in  the  year,  Whitsunday  and  Martinmas,  by  equal  portions, 
beginning  the  first  term's  payment  of  said  jointure  or  annuity  at 
the  first  term  of  Martinmas  or  Whitsunday  that  may  happen 
after  the  said  John  Taylor's  death,  and  so  on  thereafter  half- 
yearly  during  her  life,  with  the  lawful  interest  of  the  said  termly 
payments  from  the  time  that  the  same  becomes  due  until  payment, 
and  a  fifth  part  of  each  termly  payment,  in  name  of  penalty,  in 
case  of  failure  in  the  punctual  payment  thereof,  besides  the 
payments  themselves ;  declaring  that,  in  the  event,  and  so  long 
as  the  said  Agnes  Forlong  shall  draw  or  receive  from  the  said 
military  fund,  a  pension  or  annuity  equal  to  the  pension  that  has 
hitherto  been  paid,  or  shall  be  payable  therefrom,  to  the  widow 

[  *384  ]  of  a  subscriber  holding  the  same  rank  which  now  belongs  *or 
shall  belong  to  the  said  John  Taylor  at  the  time  of  his  death,  or 
would  have  been  entitled  to  draw  and  receive  such  pension  or 
annuity  had  she  not  possessed  such  separate  funds  as,  by  the 
rules  and  regulations  of  the  said  fund,  exclude  her  from  all 
benefit  thereby,  as  is  before  provided ;  the  personal  obligation 
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hereby  andertaken    by   him    shall    be    suspended,    aye    and       tatlob 

while  she  is  provided  as  aforesaid  from  the  said  fmid,  or  has     hossaok. 

lost    the  benefit  of  the  fund,  from  the  cause  above  referred 

to.     And  for  a  provision  or  jointure  in  favour  of  his  promised 

wife,  in  the  event  of  her  surviving  him,  the  said  John  Taylor 

hereby  assigns  to  the  said  Agnes  Forlong,  the  benefit  of  the 

pension  or  yearly  annuity  to  which  she  may  be  entitled  as  his 

widow,  from  the  said  fund  as  aforesaid ;  and  also  the  benefit  of 

the  pension  or  annuity  payable  from  any  other  fund  to  the  widow 

of  an  officer  of  his,  the  said  John  Taylor's  rank,  in  the  service  of 

the  said  Honourable  East  India  Company,  and  that  agreeably  to 

the  rules  and  regulations  of  the  said  fund  or  funds  respectively ; 

and  likewise  all  right,  title,  and  interest  in  the  provisions  secured 

to  the  said  Agnes  Forlong  by  her  father,  as  after  mentioned." 

The  marriage  took  place  in  August,  1822.  Major  Taylor  went 
oat  with  his  wife  to  India,  and  there  attained  the  rank  of 
Lieutenant-Colonel.  He  died  on  the  10th  of  September,  1828, 
leaving  one  daughter,  the  issue  of  the  marriage. 

On  the  15th  August,  prior  to  his  death.  Colonel  Taylor 
executed  a  last  will  and  settlement,  whereby  he  constituted  the 
respondents  his  joint  executors  in  Britain.  By  the  said  will  he 
bequeathed,  under  certain  limitations  and  provisions,  his  whole 
property  (which  was  estimated  as  being  from  12,000Z.  to  15,000Z.) 
to  his  child,  and  failing  her,  to  his  own  ^sisters.  He  bequeathed  [  *385  ] 
no  part  of  it  to  his  wife,  on  the  ground  stated  in  the  following 
sentence  in  his  will :  ''  No  provision  is  herein  made  for  my  wife, 
she  being  already  amply  provided  for,  by  the  marriage  contract, 
signed  and  sealed  at  Wellshot  House  in  August,  1822,  and  now 
in  the  hands  of  Messrs.  M'Gregor  &  Company  of  Glasgow,  and 
William  Buchanan,  esquire,  respectively." 

At  the  date  of  Colonel  Taylor's  death,  the  annuity  or  pension 
stated  in  the  regulations  of  the  Bombay  Military  Fund,  as  due  to 
the  widow  of  a  lieutenant-colonel,  was  865/.  per  annum,  and  the 
appellant  accordingly  claimed  this  annuity,  conceiving  herself 
entitled  to  the  full  amount  thereof. 

On  making  application,  however,  to  the  agents  of  the  fund,  the 
appellant  was  informed  that  a  deduction  must  be  made  from  the 
said  annuity  of  the  sum  of  91Z.  6$.  yearly,  on  the  ground  that,  by 
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Tatlob  one  of  the  regulations  of  the  fund,  "  the  annuity  payable  to  the 
H088ACK.  widows  of  subscribers  is,  in  all  cases,  to  be  subject  to  a  deduction 
equal  to  the  amount  of  Lord  dive's  pension  ;  "  and  that  the  Olive 
fund  pension,  in  the  pursuer's  case,  amounted  to  the  said  sum  of 
911.  58.  A  fund,  entitled  "  Lord  Olive's  Fund,"  did,  in  point  of 
fact,  exist,  in  whose  regulations  this  amount  was  stated  as  the 
pension  of  a  lieutenant-colonel's  widow  ;  but  by  the  same  regu- 
lations, it  was  provided  that,  where  the  husband  died  possessed 
of  property  above  the  value  of  89000^.,  the  said  pension  should  not 
be  payable.  In  consequence  of  her  husband  leaving  a  greater 
fortune  than  this  amount,  the  appellant  had  never  received  the 
pension  from  Lord  Olive's  fund,  or  any  part  thereof.  Notwith- 
standing which,  the  agents  of  the  Bombay  Military  Fund  deducted 
*386  ]  the  amount  of  *91l.  6$.  from  the  annuity  of  8651.  payable  to  the 
appellant,  and  only  paid  to  her  the  balance. 

The  appellant  afterwards  applied  to  the  respondents,  as  her 
husband's  executors,  to  make  up  to  her,  in  t^ms  of  the  marriage 
contract,  the  deficiency  of  91Z.  Sa.  annually,  arising  on  the 
annuity  stipulated  to  be  secured  to  the  appellant. 

In  the  course  of  the  year  1881,  a  farther  reduction  was  made 
on  the  appellant's  annuity  by  the  directors  of  the  fund.  It 
appeared  that  the  resources  of  the  Bombay  Military  Fund  had 
become  insufficient  to  pay  the  pensions  at  the  rates  which  had 
been  calculated,  and  a  remit  had  been  made  to  Mr.  Davies  of  the 
Guardian  Insurance  Society  in  London,  to  investigate  the  subject, 
who  reported,  that  the  society's  resources  ''  are  not  adequate  to 
provide  for  the  benefits  held  out  by  the  present  regulations." 
By  a  minute  dated  22nd  January,  1881,  and  intimat-ed  to  the 
appellant  on  9th  June  of  the  same  year,  the  directors  of  the  fund 
resolved  on  certain  reductions  of  the  scale  of  annuities,  as  being 
necessary  in  consequence  of  the  report  made  by  Mr.  Davies.  The 
annuity  to  the  appellant  was  therefore  reduced  from  the  nominal 
sum  of  865Z.  to  2502. ;  and  from  this  was  also  deducted  the 
alleged  amount  of  the  Olive  fund  pension  of  912. 5«.,  leaving  only 
158Z.  15«.  actually  drawn  by  the  pursuer,  in  place  of  9651.  since 
80th  April,  1881,  at  which  date,  and  31st  October,  the  pensions 
from  this  fund  were  payable,  by  half-yearly  portions. 

The  appellant  also  applied  to  the  defenders,  as  Oolonel  Taylor's 
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executors,  to  make  up  to  her  the  deficiency  of  1152.  per  annum,      Tatlob 
arising  out  of  this  new  deduction.  HosalcK. 

In  consequence  of  the  appellant's  second  marriage  *the  direc-       [  ^S87  ] 
tors  of  the  Bombay  Military  Fund  ceased  to  make  any  payment 
to  her.    She  also  applied  to  the  respondents  to  make  up  this 
loss  from  her  late  husband's  estate. 

As  they  refused  to  make  good  any  of  these  losses,  she  instituted 
the  suit  in  the  Court  below.  The  case  was  heard  before  the  Lord 
Ordinary  on  the  11th  of  July,  1885,  when  he  pronounced  the 
following  interlocutor :  **  Finds,  that  upon  a  just  construction  of 
the  marriage  contract  libelled,  the  pursuer  is  entitled  (except  in 
the  special  case  therein  expressly  excepted)  to  a  free  yearly  join- 
ture or  annuity  out  of  the  funds  and  estate  of  her  late  husband, 
of  such  an  amount  as,  along  with  what*  she  may  draw  from  the 
Bombay  Military  Fund,  shall  make  up  an  annual  allowance  of 
865/.,  and  that  for  all  the  days  of  her  natural  life,  and  whether 
she  shall  or  shall  not  enter  into  any  second  or  other  marriage,  and 
therefore  repels  the  defences,  and  declares  and  decerns  in  terms 
of  the  conclusions  of  the  libel." 

This  interlocutor  was  brought  before  the  Judges  of  the  Second 
Division  of  the  Court  of  Session,  who  referred  it  to  the  whole 
fifteen  Judges,  and  in  accordance  with  the  opinion  of  the  majority, 
subsequently  pronounced  a  decree,  declaring  that  "  the  executors 
are  bound  to  make  up  any  deficiency  in  the  pension  or  annuity 
payable  to  the  pursuer  (the  present  appellant)  from  the  Bombay 
Military  Fund  arising  in  consequence  of  her  second  marriage, 
quoad  ultra^  alter  the  interlocutor  complained  of,  and  sustain 
the  other  defences."  Gross  appeals  were  presented  against  this 
decree,  Mrs.  Taylor  insisting  that  she  was  entitled  to  have  every 
deficiency  in  the  annuity,  from  whatever  cause  it  arose,  made 
good  to  her  out  of  her  husband's  estate,  while  the  executors  com- 
plained of  that  part  of.  the  decree  which  declared  that  they  were 
bound  to  make  *up  the  deficiency  arising  in  consequence  of  the  [  *888  ] 
second  marriage. 

Sir  W.  Follett  and  Mr.  MacneiU,  for  the  appellant : 

The  contract  of  marriage  to  secure  a  certain  sum  to  the 
appellant  is  an  absolute  contract,  and  gives  the  appellant  the 
B.B. — ^VOL.  xLvn.  7 
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Tatlob      right  to  have  the  sum  thereby  secured  made  up  to  her  free  from 
HoBsloK.     &U  deduction.     The  husband's  estate  is  bound  to  make  good  the 
annuity,  whatever  may  be  the  cause  which  puts  an  end,  either  in 
the  whole  or  in  part,  to  the  pensions  intended  to  be  secured  on 
the  Bombay  Fund.   The  settlement  itself  uses  the  very  expression 
**  in  case  the  said  pension  or  annuity,  from  whatever  cause,  shall 
not  be  available  to  his  promised  wife."    Her  second  marriage 
does  not  afifect  a  right  so  strongly  secured  to  her.     This  is  shown 
the  more  clearly  by  the  exception  which  follows :  ''  Saving  and 
excepting  only  through  her  right  to  and  possession  of  such  sepa- 
rate funds  as,  by  the  rules  and  regulations  of  the  said  fund,  would 
exclude  her  from  all  benefit  thereby."     The  introduction  of  this 
special  exception  excludes  all  others.     The  partial  insolvency  of 
the  fund,  and  the  consequent  diminution  of  her  annuity,  cannot 
afifect  her  right ;  on  the  contrary,  it  must  be  taken  to  be  one  of 
the  very  events  against  which  the  husband  meant  to  provide  by 
the  settlement.    In  consideration  of  this  settlement  the  appellant 
expressly  renounced  all  other  claims  which,  by  the  law  of  Scotland, 
she  might  have  against  her  husband's  estate.    This  was  a  valu- 
able consideration  for  the  settlement,  and  justifies  the  construction 
put  on  it  by  the  appellant.     The  amount  of  property  of  which  the 
husband  died  possessed  cannot  afifect  the  argument  in  any  way 
whatever,  for  the  appellant's  right  on  the  terms  of  the  settlement 
[  *389  ]       is  here  ^denied ;  so  that  if  that  argument  is  right  she  would  not 
be  entitled  to  have  the  pension  made  good,  though  the  husband, 
instead  of  dying  worth  only  a  few  thousands,  had  died  worth 
100,0002.     At  the  time  of  the  will  being  made,  it  was  known  in 
India  that  the  Bombay  Military  Fund  had  partially  failed.    Yet 
there  is  not,  in  letters  or  otherwise,  the  slightest  indication  of 
a  desire  on  the  part  of  the  husband  to  prevent  the  liability 
which  had,  on  that  account,  attached  on  his  property  to  make 
good    the  loss    thus  likely  to   occur  in    the    amount  of   her 
pension ;   and  on  the  contrary,  in  "that  will  itself,  he  speaks 
of  his  wife  as  amply  provided  for   by  the  settlement,  which 
could  not  be  the  case  if  that  settlement  was  not  intended  to 
make  good  to  her  deficiencies  in  the  payments  from  the  Bombay 
Fund,  which  had  even  then  become  unable  to  meet  in  full  its 
settled  engagements. 
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Mr.  Serjeant  Spankie,   and  Mr.   Biggs  AndreicBy   for  the      Taylor 
respondents :  Hossack. 

The  contract  here  is  one  which   must  be  considered  with 
reference  to  the  manifest  intention  of  the  parties.     Now,  what 
was  that  intention  ?    It  is  to  be  gathered,  in  a  great  measure, 
from  the  letter  of  Major  Taylor  to  the  lady's  father,  containing 
his  explanation  of  what  he  should  be  able  to  do  for  the  lady.  In 
that  letter  he  says,  ''  I  am  perfectly  willing  that  every  farthing 
you  or  Mrs.  Forlong  may  leave  your  daughter  shall  be  at  her  own 
free  disposal,  provided  you  do  not  bind  me  down  to  any  settle- 
ment in  addition  to  the  Military  Fund,  as  it  would  only  injure 
me  without  in  the  smallest  degree  benefiting  your  daughter." 
The  settlement  was  made  on  the  understanding  expressed  in  that 
letter,  and  the  lady's  interest  was  best  consulted  by  leaving  her 
husband's  property  free  to  a  certain  extent,  since  a  considerable 
^settlement  from  him  woqld  only  have  lessened  her  claim  on  the       [  *39u  ] 
Bombay  Fund,  and  her  pension  on  the  Bombay  Fund  being 
secured,  it  left  him  at  liberty  to  increase  the  property  that  was  to 
go  to  the  children  of  the  marriage.     It  was  his  ol)ject  to  provide 
for  his  widow  from  the  fund,   and  for  his  children  from  his 
property.    He  has  died  possessed  but  of  a  small  property,  and  if 
the  appellant  should  succeed  in  this  suit,  his  whole  intention  will 
be  frustrated,  and  the  issue  of  the  marriage  will  be  left  unprovided 
for.    It  is  clear  that  the  parties  contemplated  no  charge  on  the 
husband's  estate,  which  otherwise  would  have  been  burdened, 
not  to  increase  the  amount  of  the  widow's  income,  but  to  take 
that  income  out  of  the  husband's  property,  instead  of  taking  it 
out  of  the  Bombay  Fund,  to  which  he  had  been  so  long  a  sub- 
scriber.    Such  a  course  was  manifestly  contrary  to  the  interests 
of  all  parties,  and  therefore  never  could  have  been  intended.  The 
words  of  the  contract  are  not  in  themselves  absolute,  and  con- 
stmed,  as  they  ought  to  be,  with  reference  to  the  plain  intention 
of  the  parties,  they  cannot  justify  the  fixing  on  the  husband's 
property  the  charge  now  sought  to  be  imposed  on  it,  by  which 
the  fund  provided  for  the  issue  of  the  marriage  will  be  materially 
diminished.     It  is,  at  all  events,  clear,  that  the  appellant  is  not 
entitled  to  receive,  out  of  her  late  husband's  estate,  that  which 
she  has  lost  in  consequence  of  her  second  marriage.    That  was 

7—2 
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tatlob  her  o^vn  act.  She  kn^w  the  regulations  of  the  Bombay  Fond,  and 
H088AGK.  must  therefore  be  considered  voluntarily  to  have  surrendered  her 
claim  to  the  annuity.  If  the  appellant  has  not  by  her  second 
marriage  forfeited  all  right  to  the  fund  and  (that  cause  of  forfeiture 
being  her  own  act)  all  claim  on  her  husband's  estate  to  make 
good  that  loss,  then  it  is  at  least  on  the  terms  of  the  instrument 
[  *39i  ]  ^itself  that  no  liability  exists  while  any  part  of  the  fund  is  avail- 
able, but  that  the  whole  payment  from  the  fund  must  have  ceased 
before  the  husband's  estate  can  be  called  on  to  make  good  the 
deficiency.  And  even  then  the  failure  must  not  have  been  occa- 
sioned by  the  act  of  the  party.  Again,  the  appellant  is,  by  the 
terms  of  the  contract,  entitled  only  to  be  secured  to  the  extent  of 
*'  the  benefit  of  the  pension  payable  from  the  said  fund."  Now, 
from  these  words,  it  is  clear  that  the  deed  was  only  intended  to 
provide  against  the  case  in  which  the  pension,  being  payable, 
was  not  duly  paid  ;  but  here  the  pension  has,  by  the  appellant's 
own  act,  ceased  to  be  payable.  It  is  clear,  therefore,  that  the  case 
which  has  now  arisen  does  not  fall  within  the  terms  of  the  con- 
tract ;  or  it  may  be  contended,  upon  this  clause,  that  while  the 
appellant  receives  any  annuity  whatever,  which  is  payable  from 
the  fund,  the  husband's  estate  is  not  liable,  and  that  the  payment 
must  altogether  cease  before  the  liability  arises.  The  settlement 
was  only  a  collateral  security,  in  the  event  of  the  total  failure  of 
the  pension  ;  and  that  event  not  having  occurred,  the  appellant 
is  not  entitled  to  come  on  her  late  husband's  estate  for  anything. 

April  3.      The  Lord  Chancellor  : 

The  questions  in  this  case  are,  first,  whether,  as  the  widow  has 
partly  lost  the  benefit  of  the  Bombay  Fund  in  consequence  of  the 
failure  of  that  fund,  she  is  entitled  to  have  the  amount  of  that 
loss  made  good  to  her  out  of  her  husband's  estate ;  secondly, 
whether,  as  her  second  marriage  has  suspended  during  the  con- 
tinuance of  that  marriage  her  claim  on  the  Bombay  Fund,  she  is 
entitled  to  come  on  her  husband's  estate  to  have  the  loss  thus 
occasioned  made  up  to  her ;  and,  thirdly,  whether  she  is  entitled 
[  ^392  ]  to  come  on  his  estate  to  supply  the  deficiency  ^arising  from  the 
non-payment  of  her  supposed  claim  upon  the  Clive  Fund.  The 
contract  itself  provides  for  the  payment  of  what  she  is  to  receive 
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from  her  husband's  estate,  in  these  terms  :*  (His  Lordship  here  Taylor 
read  the  provision  in  the  deed  of  settlement.)  The  Begulations,  hossack. 
which  had  been  brought  to  the  knowledge  of  all  parties,  showed 
that  the  pension  from  the  Bombay  Fund  was  only  to  be  received 
daring  her  widowhood ;  that  was  distinctly  stated  in  the  most 
express  terms.  In  consequence  of  that,  it  is  now  said  that  there 
can  be  no  charge  on  the  husband's  estate,  to  make  good  what  she 
has  lost  by  her  second  marriage.  Yet  the  contract  entered  into 
between  these  parties  was  not  merely  for  the  period  of  the  widow- 
hood, but  for  life.  The  parties  were  well  aware  that  that  which 
was  to  be  lost  was  the  pension  from  the  Bombay  Fund  by  the 
termination  of  the  widowhood.  The  husband  himself  especially 
knew  this,  and  yet  entered  into  the  contract  expressly  for  her  life. 
He  has  contracted  in  a  way  to  meet  all  but  one  case,  which  has 
not  happened,  namely,  that  of  her  possessing  property  or  income 
to  a  larger  amount;  and  his  contract  is,  subject  only  to  that 
one  exception,  that  he  will  pay  her  for  her  life  a  sum  equal  to  the 
annuity  she  was  to  be  entitled  to  receive  from  the  Bombay  Fund. 
This  contract  itself  is  quite  clear  from  doubt.  The  act  which 
causes  the  loss  of  the  Bombay  Fund  is  that  of  the  wife  herself ; 
but  if  the  parties  have  so  contracted  as  I  have  stated,  that 
is  their  afhir,  and  they  must  take  the  consequences.  They 
have  contracted,  that  if  the  fund  fails  from  any  cause  what- 
ever, except  one  (which  one  particular  cause  has  not  occurred), 
the  payment  shall  be  made.  So  that  the  inference  is,  that 
they  intended  to  provide  for  that  which  has  happened.  It  is 
true,  that  in  the  Court  below  there  *was  a  difference  of  opinion  [  *39B  ] 
as  to  the  right  of  the  widow  to  claim  the  benefit  under  the 
settlement,  because  of  the  act  which  occasioned  the  loss  being 
her  own  act,  but  I  cannot  see  any  good  ground  for  the  opinion 
of  some  of  the  Judges  on  that  point;  and  for  the  reasons  I 
have  given,  I  think  that  all  causes  of  loss,  except  the  one 
particular  case  reserved  in  the  settlement,  were  intended  to  be 
guarded  against  by  this  contract. 

The  next  point  is,  how  far  the  husband's  estate  is  to  be 
held  liable  to  make  up  the  loss  which  has  arisen  from  the 
partial  failure  of  the  fund,  on  account  of  its  not  being  found 
adequate  to  the  payment  of   the  sum  originally  calculated  as 
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Tatlob       that  respect,  for  that  was  the  subject  of  a  positive  contract ;  *but 


«. 


HoBSACK.  there  has  been  a  reduction  through  a  power  which  necessity  has 
[  ^396  ]  imposed  on  the  directors  of  the  fund  the  duty  of  exercising,  if 
such  power  did  not  exist  in  the  regulations  of  the  fund,  which 
declared  that  if  the  income  of  the  fund  would  not  bear  the  sums 
payable  out  of  it,  there  should  be  a  reduction  made  in  the  pay- 
ment from  the  fund :  that  there  should  be  a  certain  sum  only 
paid  until  the  funds  should  afford  the  means  of  a  complete  pay- 
ment ;  and  that  if  any  surplus  should  afterwards  exist,  the  arrears 
should  be  made  good  from  such  surplus.  That  fact  much 
diminishes  the  importance  of  the  question  arising  on  these  words. 
The  event  so  contemplated  has  not  arisen  ;  there  has  not  been  a 
diminution  in  the  money  payable,  but  in  the  amount  paid,  and 
what  is  here  undertaken  is  to  make  good  what  shall  be  paid  or 
payable.  Now  what  is  payable  is  a  sum  of  865Z.  a  year  ;  so  that 
even  if  the  construction  prevailed  which  is  not  the  natural  con- 
struction, the  only  event  against  which  the  settlement  does  not 
offer  a  security  has  not  happened,  and  the  plaintiff's  estate  has 
not  been  redeemed  from  the  obligation  as  to  the  rest.  Therefore, 
in  any  way  of  construing  this  contract,  it  is  clear  that  the  husband 
intended  to  contract  that  in  all  the  events  which  might  cause  a 
diminution  of  the  fund,  except  the  one  case  specified,  which  is  not 
now  in  question,  his  estate  should  make  good  the  annuity  of  365Z. 
There  is  one  other  ground  of  objection  which  yet  remains  to  be 
considered,  and  that  is  the  diminution  arising  from  the  regulations 
of  the  Lord  Clive  Fund.  I  do  not  find  any  allusion  to  it  in  any 
of  the  observations  of  the  Judges  in  the  Court  below.  It  is  not 
contended  that  she  could  have  received  this  91Z. ;  her  husband 
left  a  property  of  more  than  S,000{.,  and  therefore  she  could  not 
[  *397  ]  receive  it ;  but  it  is  quite  *clear  that  a  reduction  equal  to  what 
she  might  receive  from  the  Clive  Fund,  was  properly  made  from 
the  Bombay  Fund.  If  that  is  so,  this  is  a  failure  which  has 
caused  the  pension  to  that  extent  not  to  be  available  to  the  wife. 
If  therefore  the  right  construction  of  the  contract  be,  that  the 
husband  is  to  make  good  the  failure  of  the  amount  of  the 
annuity  from  whatever  cause ;  this  is  a  failure  from  a  cause 
affecting  the  annuity,  and  consequently  the  husband's  estate 
is  bound  to  make  it  good.     This  case  has  been  attempted  to 
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be  met  on  the  ground  that  the  whole  of  this  was  merely  meant 
a8  a  security  for  the  existence  of  the  pension  itself.  If  it  was 
merely  meant  that  the  husband  should  covenant  for  the  security 
of  the  pension,  that  might  have  been  easily  done.  But  he 
provided  for  a  number  of  things  which  had  nothing  to  do  with 
the  security  of  the  pension,  for  he  covenanted  against  several 
circumstances  which  could  not  affect  that  security.  He  covenanted 
to  make  good  the  annuity  in  all  events  but  one,  and  he  therefore 
went  much  further  than  would  have  been  necessary  had  he 
entered  into  a  mere  covenant  of  title  as  to  the  security  of  the 
pension.  I  am  of  opinion  that  he  covenanted  to  make  good  any 
deficiency  in  the  annuity  intended  to  be  secured  to  his  wife.  To 
that  effect  was  the  interlocutor  of  the  Lord  Ordinary,  and  I  move 
joor  Lordships  to  restore  that  interlocutor. 


Taylor 
r. 

HOSSACK. 


Sir  TV.  Follett  applied  for  costs. 

The  Lord  Changellob: 

This  is  an  order  merely  varying  the  decree  of  the  Court  of 
Session ;  in  such  a  case  costs  cannot  be  given. 

Interlocutor  of  the  Court  of  Session  varied  accordingly ;  and 
"  the  cause  remitted  to  the  Court  of  Session,  to  do  thereon  as 
shall  be  just.'' 


IN    COMMITTEE    OP    PRIVILEGES. 


THE  VAXJX  PEEKAGE. 

(5  Clark  &  Pinnelly,  52^—628.) 

Ancient  Barony — How  created— Evidence — Practice. 

On  a  claim  by  coheirs  to  the  dignity  of  a  Baron,  created  in  the  reign 
of  Hen.  YUI.,  and  in  abeyance  from  Uie  reign  of  Car.  II.,  they  proved 
that  their  ancestor  sat  among  the  Peers  in  Parliament  in  the  25th  of 
Hen.  Vill. ;  that  he  was  duly  summoned  to  and  sat  in  the  Parliament 
of  the  28th  of  Hen.  Vill.,  and  that  he  and  his  heirs  male — who  were 
also  his  heirs  general — were  summoned  to  and  sat  in  several  succeeding 
Fariiamenta,  by  the  style  and  title  of  Lord  Yaux.    To  account  for  the 
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Vaux  want  of  evidence  of  a  writ  of  summons  prior  to  the  sitting  in  the  2dth 

Pbbraob.  of  Hen.  VIII.,  they  showed  that  there  were  no  Lords'  Journals  extant 

from  the  7th  to  the  2oth  of  Hen.  VIII. ;  that  the  enrobnonts  of  writs 
during  that  period  were  very  imperfect ;  and  that,  although  the  Patent 
Bolls  were  complete,  no  patent  or  charter  of  creation  of  a  Barony  of 
Vaux,  nor  any  record  or  trace  of  such  patent,  was  discovered,  after  the 
most  diligent  searches  in  all  the  offices  for  records :  Held  that  the  Barony 
of  Vaux  was  created  by  writ  of  summons  and  sitting  in  Parliament,  and 
was  therefore  descendible  to  heirs  general. 

Where  there  are  several  coheirs  to  a  dignity,  and  some  only  chum  it, 
they  must  give  notice  to  the  others. 

The  statements  of  chroniclers  or  contemporary  historians  are  not 
admissible  as  evidence  of  the  creation  of  a  Peerage. 

The  admission  of  an  inscription  in  a  churchyard  by  a  former  Com- 
mittee of  Privileges,  does  not  make  a  copy  from  their  minutes  necessarily 
admissible  in  another  case. 

A  paper  writing  found  among  an  ancestor's  papers,  in  the  custody  of 
a  stranger  in  blood,  and  not  signed  by  the  ancestor,  nor  by  any  of  his 
family,  is  not  admissible  to  show  the  state  of  the  family. 

A  funeral  certificate  from  a  manuscript  book,  in  titled,  '*  Funeral 
Certificates  of  the  Nobility,"  produced  from  the  Heralds'  College,  is 
admissible  evidence  of  the  state  of  the  deceased's  family,  and  of  other 
statements  contained  in  it. 


[527] 


George  Mostyn,  of  Kiddington,  in  the  county  of  Oxford,  Esq., 
presented  a  petition  to  the  King,  in  August,  1835,  claiming  to 
be  coheir  to  the  Barony  of  Vaux  of  Harrowden,  which  he  stated 
to  have  been  created  by  writ  of  summons  and  sitting  in  Parlia- 
ment, in  the  reign  of  King  Henry  the  Eighth ;  and  praying 
his  Majesty  to  determine  the  abeyance  of  the  said  Barony  in 
his  favour,  by  directing  a  writ  of  summons  to  him  for  his 
attendance  in  Parliament,  by  the  style  and  title  of  Lord  Vaux 
of  Harrowden. 

Edward  Bourchier  Hartopp,  of  Little  Dalby,  in  the  county  of 
Leicester,  Esq.,  presented  a  similar  petition  to  his  Majesty  in  the 
month  of  November  of  the  same  year. 

The  petitions  were  referred  by  the  King  to  the  Attorney-General 
(Sir  John  CavipbeU),  who  made  his  reports  upon  them,  severally, 
to  his  Majesty.  The  conclusion  of  the  report  on  Mr.  Mostyn's 
petition  was  in  these  terms :  **  There  appears  to  me  to  be  reason- 
able jyfimd  facie  evidence  of  the  petitioner's  pedigree,  as  one  of 
the  coheirs  of  the  last  Lord  Vaux  of  Harrowden ;  but  a  question 
of  great  difficulty  arises  as  to  whether,  under  the  circumstances 
stated,  it  is  to  be  considered  that  there  was  a  Barony  of  Vaux  of 
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Harrowden  by  summons  and  sitting,  descendible  to  heirs  female.  Vaux 
Upon  this  question  I  do  not  give  any  opinion ;  and,  upon  the 
whole,  I  humbly  advise  that  your  Majesty  should  be  pleased  to 
refer  the  case  to  the  House  of  Lords."  His  Majesty  accordingly, 
in  February,  1836,  referred  both  petitions  to  the  House  of  Lords, 
together  with  the  Attomey-OeneraVs  reports  on  them ;  and  they 
were  referred  by  the  House  to  the  Committee  of  Privileges,  who 
met,  first  on  the  8rd  of  March,  1886,  and  afterwards  by  adjourn- 
ments to  several  days  in  that  month  *and  in  the  months  of  [  *528  J 
April  and  May  following,  to  hear  counsel  and  witnesses  for  the 
claimants. 

Mr.  Lynch  (with  whom  was  Mr.  Fleming)  opened  the 
allegations  of  Mr.  Mostyn's  petition,  confining  himself,  in 
pursuance  of  the  Committee's  directions,  to  the  matter  of 
law  suggested  in  the  Attomey-OeneraVs  report,  in  the  first 
instance. 

Sir  Hanis  Nicolas  (with  whom  was  Mr.  Bullock)  followed 
the  same  course  in  stating  the  allegations  of  Mr.  Hartopp's 
petition. 

The  cases  made  for  both  the  claimants  were  substantially  the 
same,  so  far  as  they  related  to  the  creation  of  the  dignity  and  its 
descent,  until  it  fell  into  abeyance  between  the  sisters  and  coheirs 
of  Henry  the  last  Lord  Vaux,  in  1668.  From  that  point  in  their 
pedigree  they  claimed  adversely,  each  insisting  that  the  co- 
heiress, from  whom  he  was  descended,  was  the  eldest  of  the 
sisters,  who  left  issue.  They  agreed  in  stating  that  the  Barony 
of  Vaux  of  Harrowden  was  created  by  writ  of  summons  to,  and 
sitting  in.  Parliament  in  the  reign  of  Henry  the  Eighth.  Sir 
Nicholas  Yaux,  knight,  who  died  on  the  14th  of  May,  15th  of 
Henry  YIII.  (1528),  was  styled  Lord  Vaux  of  Harrowden  in  his 
will,  and  in  several  public  instruments  dated  after  his  death. 
That  he  was  ''advanced  in  the  27th  of  April,  in  the  15th  of 
Henry  VIII.,  to  the  dignity  of  a  Baron  of  the  realm,  with  some 
others,"  is  stated  by  Dugdale  in   his  Baronage  (i),   upon  the 

(1)  2Vol.^304. 
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Vaux  authority  of  a  passage  in  Stowe's  Annals (i),  to  this  effect:  " The 
Vkbbagb.     27th  of  April  (15th  Henry  VIIL),  was  Sir  Arthur  Plantagenet,  at 

[  •529  ]  Bridewell,  created  Viscount  L'IsIe ;  Sir  *Maurice  Berkeley  was 
made  Lord  Berkeley;  Sir  William  Sandys,  Lord  Sandys;  and 
Sir  Nicholas  Vaux,  Lord  Vaux."  There  was  no  legal  evidence 
of  the  creation  of  any  dignity  in  Sir  Nicholas  Vaux,  or  of  his 
sitting  in  the  House  of  Lords;  but  it  appeared  by  the  Journals (2), 
that  his  son  and  heir,  Thomas  Lord  Vaux,  who  was  about  the 
age  of  14  at  his  father's  death,  sat  in  the  House  on  several  days 
in  the  25th  Henry  VIIL  (1584),  above  Barons  who  were  created 
in  the  21  st  Henry  VIII. ;  and  it  appeared  by  writs  of  summons, 
and  also  by  the  Journals,  that  he  was  duly  summoned  to, 
and  sat  in,  the  Parliament  that  was  summoned  in  the  28th 
Henry  VIII.  (1586),  and  in  several  succeeding  Parliaments 
during  that  reign,  and  the  reigns  of  Edward  the  Sixth  and  of 
Philip  and  Mary,  by  the  style  and  title  of  Lord  Vaux  of 
Harrowden.  He  died  some  time  in  the  year  1557,  and  was 
succeeded  by  his  son  and  heir  William  Lord  Vaux,  who  was 
summoned  to,  and  sat  in,  several  Parliaments,  from  the  4th  and 
5th  of  Philip  and  Mary,  down  to  the  85th  of  Queen  Elizabeth. 
He  was  twice  married,  and  had  issue,  by  his  first  wife,  Henry 
Vaux,  who  died  in  his  lifetime  without  issue ;  and  by  his  second 
wife,  George  Vaux,  who  also  died  before  him,  leaving  six  children 
bom,  according  to  Mr.  Mostyn's  pedigree,  in  this  order: 
Mary,  Edward,  William,  Henry,  Joyce  and  Catherine:  while, 
in  Mr.  Hartopp's  pedigree,  Mary  was  placed  last  of  the  six. 
Upon  the  death  of  William  Lord  Vaux,  Edward,  his  grandson 
and  heir,  then  about  the  age  of  seven,  succeeded  to  the  Barony, 
but  was  not  summoned  to  Parliament  until  the  18th  of  James  I. 
(1620).    In  that  and  the  succeeding  reigns,  he  was  regularly 

[  *5So  ]  summoned  to,  and  *sat  in,  several  Parliaments,  with  the  pre- 
cedency of  a  Baron  created  in  the  early  part  of  the  reign  of 
Henry  VIIL  (3).  He  died  in  the  13th  Charles  II.  (1661),  without 
issue;  and  William,  his  next  brother,  having  previously  died 
without  issue,  Henry  his  surviving  brother  and  heir  succeeded  to 
the  Barony,  but  there  was  no  evidence  that  he  was  summoned 

(1)  2  Vol.  620.  (3)  3  Lopda'  Journals,  4,  201—209, 

(2)  1  Vol.  62,  64,  68,  69,  81.  435—437. 
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or   sat   in   Parliament.      Upon    bis   death,   without   issue,  in        vaux 

Pbebaoe 
September,  1668  (15  Chas.  II.)  >  the  dignity  fell  into  abeyance 

between  his  sister  Joyce  and  the  representatives  of  his  two  other 

sisters  Mary  and  Catherine,  both  then  deceased.     Joyce  Vaux 

died  unmarried  in  May,  1667. 

Mr.  Mostyn  derived  his  descent  from  Mary  Vaux,  whom  he 
stated  to  be  the  eldest  of  the  three  sisters.  She  married  Sir 
John  Simeon  of  Brightwell,  Oxfordshire,  by  whom  she  had  issue 
a  daughter  and  sole  heir,  Elizabeth  Simeon,  who  inarried 
Edmund,  fourth  Lord  Viscount  Mountgarrett  in  Ireland,  by 
whom  she  had  issue  Edward  Butler  of  Ballyraggett,  in  the 
county  of  Kilkenny,  the  father  of  Edmund  Butler,  who  died 
without  issue,  and  of  George  Butler  of  Ballyraggett,  who 
became  the  sole  heir  and  representative  of  the  said  Mary 
Vaux,  and  whose  grandson  and  heir,  George  Butler,  Esq. 
of  Ballyraggett,  died  in  or  about  the  year  1811,  leaving  an 
only  daughter  and  sole  heir,  Maria.  She  intermarried  with 
Charles  Mostyn,  of  Kiddington,  Esq.,  by  whoth  she  had 
an  only  son,  George  Mostjm,  the  claimant,  now  sole  heir 
of  the  said  Mary  Vaux,  sister  of  Henry,  the  last  Lord  Vaux 
of  Harrowden. 

Catherine  Vaux,  the  other  sister,  married  Henry  Lord 
Abergavenny,  and  had  issue  by  him,  two  sons,  John  Lord 
Abergavenny,  who  died  without  issue  in  *1660,  and  George  [  •631  ] 
Neville,  who  then  became  Lord  Abergavenny,  and  died  in  1666, 
leaving  issue  one  daughter  Bridget  Neville,  and  an  only  son, 
Creorge  Neville,  who  succeeded  to  the  Barony  of  Abergavenny, 
and  died  without  issue  in  1695.  Bridget  Neville  married  Sir 
John  Shelley,  Bart.,  and  had  by  him  issue  an  only  child,  Frances 
Shelley,  who  married  Bichard  Viscount  Fitzwilliam,  in  Ireland, 
by  whom  she  had  three  sons,  Bichard,  William,  and  John ;  and 
two  daughters,  Mary  and  Frances.  Bichard,  the  eldest  of  the 
three  sons,  became  the  sixth  Viscount  Fitzwilliam  on  the  death 
of  his  father,  in  1749,  and  died  in  1776,  leaving  four  sons,  all  of 
whom  died  without  issue ;  and  the  said  William  and  John,  the 
brothers  of  the  said  Bichard,  also  died  without  issue,  and  the 
Banmy  of  Fitzwilliam  became  extinct.  Mary,  one  of  the  two 
sisters,  married  Henry,  ninth  Earl  of  Pembroke,  and  her  great 
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Vavx  grandson  Robert,  the  present  Earl,  is  her  heir,  and  one  of  the 
heirs  of  the  said  Catherine  Yaux,  and  of  the  coheirs  of  the 
Barony  of  Vaux.  Frances  Fitzwilliam,  the  other  daughter  of  the 
said  Richard  Viscount  Fitzwilliam  and  Frances  Shelley,  married 
the  Hon.  George  Evans,  who,  on  the  death  of  his  father,  George 
Lord  Carberry,  in  Ireland,  succeeded  to  that  dignity,  and  died  in 
1759,  leaving  issue  by  the  said  Frances,  besides  other  children, 
his  eldest  son  George,  who  succeeded  his  father  as  Lord  Carberry, 
and  had  by  his  second  wife  a  son,  an  only  child,  George,  who 
succeeded  him  in  that  Barony  in  1788,  and  died  without  issue 
in  1804;  and  by  his  second  wife,  a  daughter,  an  only  child, 
Juliana,  who,  in  1782,  married  Edward  Hartopp  Wigley,  Esq., 
of  Little  Dalby,  in  Leicestershire,  and  had  issue  by  him,  Edward 
Hartopp,   who    died   in    1812,   leaving  the   claimant,   Edward 

[  '532  ]  Bom'chier  *Hartopp,  his  son  and  heir,  who,  and  the  said  Bobert 
Earl  of  Pembroke,  are  the  only  heirs  of  the  body  of  the  said 
Catherine  Yaux,  and  coheirs  with  Mr.  Mostyn  of  the  said  Henry, 
last  Lord  Yaux. 

With  respect  to  the  principal  question,  whether  the  Barony  of 
Yaux  was  a  dignity  descendible  to  heirs  general,  the  learned 
counsel  for  the  claimants — who  had  the  same  interests  in  that 
question — said,  the  rule  of  law  applicable  to  ancient  Baronies 
was,  that  if  no  patent  or  charter  creating  any  such  Barony  could 
be  discovered,  it  must  be  considered  to  have  originated  in  a  writ 
of  summons,  in  the  usual  form ;  although  no  record  of  the  first 
writ  can  be  produced.  The  House  of  Lords,  acting  upon  that 
rule,  had,  in  several  cases  (i),  allowed  Baronies  to  the  heirs 
general,  presuming,  from  the  non-existence  of  patents  or  charters, 
that  the  ancestors  had  been  summoned  by  writs,  which  was  the 
usual  mode  of  creating  Baronies  in  ancient  times.  The  House 
always  held  it  sufficient  for  a  claimant  to  prove  that  his  ancestors 
had  been,  on  some  occasion,  summoned  to  and  sat  in  Parliament, 
deeming  it  to  be  immaterial  whether  the  enrolment  of  the  first 
writ  issued  could  or  could  not  be  shown.  That  practice  was 
founded  on  a  sound  principle,  for  as  it  was  impossible  for  any 

(1)  The  cases  of  the  Baronies  of  stated  at  large  in  the  speeches  of 
Sandys,  Windsor,  and  Wentworth,  counsel  summing  up  the  evidence  in 
&c.  here  referred  to,  will  be  found      this  case. 
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person  ever  to  have  sat  in  the  House,  as  a  Peer  of  the  realm,        vaux 

Pkbsaob 

without  having  been  duly  summoned  ;  the  fact  of  his  having  so 
sat  afforded  a  presumption,  amounting  to  conclusive  proof,  that 
he  had  been  summoned  in  the  usual  manner.  In  this  case  it 
would  be  shown,  by  negative  ^evidence,  that  no  patent  of  creation  [  *533  ] 
of  the  Barony  of  Vaux,  or  trace  of  one,  exists  in  any  record 
office,  or  other  depository,  where  such  instruments  are  usually 
kept.  It  would  also  be  shown,  by  like  evidence,  that  the  records 
of  writs  of  summons  to  Parliament,  and  Parliamentary  pawns, 
from  the  14th  to  the  2l8t  of  Henry  YUI.,  and  again,  from  the 
21st  to  the  28th  of  Henry  YIIL,  have  been  lost  or  destroyed  - 
and  the  Lords*  Journals,  from  the  7th  to  the  25th  Henry  YIII., 
are  not  preserved.  It  would  be  further  shown,  that  Sir  Nicholas 
Vaux,  the  remote  ancestor,  was  a  commoner  in  the  7th  of 
Henry  YUI.,  and  that  his  son  and  heir,  Thomas,  sat  in  Parlia- 
ment as  Lord  Yaux,  in  the  25th  of  Henry  YUI.,  and  was 
summoned  and  sat  in  the  28th  of  Henry  YUI.,  and  in  subsequent 
Parliaments.  The  learned  counsel  therefore  submitted  that, 
although  there  was  no  legal  proof  of  the  precise  year  or  mode  of 
creation  of  this  Barony,  there  were  several  facts,  capable  of 
being  established  by  evidence,  which  would  raise  the  inevitable 
conclusion  that  it  was  created  between  the  7th  and  25th  of 
Henry  YUI.,  either  in  Sir  Nicholas  Yaux,  or  in  his  son,  Thomas 
Lord  Yaux,  by  writ  of  summons  to  and  sitting  in  Parliament,  . 
which  mode  of  creation  gave  an  estate  in  the  dignity,  descendible 
to  heirs  general. 

The  Attorney-General  (Sir  John  CampbeU),  for  the  Crown, 
in  answer  to  these  arguments,  submitted  that  the  Committee 
were  not  bound  to  infer  from  the  facts  stated,  even  if  they  should 
be  established  by  evidence,  that  this  dignity  originated  in  a  writ 
of  summons,  in  the  general  form.  There  was  no  doubt  that 
Thomas  Lord  Yaux  sat  in  this  House  in  the  25th  of  Henry  YUI., 
and  was  summoned  and  sat  in  the  28th  of  Henry  YIIL,  with 
the  precedency  of  a  Peer  ^created  in  or  before  the  21st  of  [  *^34  ] 
Henry  YIIL ;  but  no  inference  could  be  drawn  from  precedency 
anterior  to  the  Act  of  8l8t  of  Henry  YIIL,  settling  the  order 
in  which  Peers  were  thenceforward  to  be  placed.    He  agreed 
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vaux  that  if  this  Barony  could  be  shown  to  have  originated  in  an 
Pebbaoe.  unrestricted  writ  of  summons,  such  a  writ  and  a  sitting  in  Pariia- 
ment  by  the  person  summoned  would  create  a  dignity  descendible 
to  heirs  general.  But  in  the  absence  of  any  proof  of  the  warrant 
or  authority  by  virtue  of  which  Thomas  Lord  Vaux  took  his  seat 
in  the  26th  of  Henry  VIII.,  the  Committee  were  no  more  bound 
to  infer  that  it  was  by  writ  of  summons  without  restriction,  than 
they  were  to  infer  letters  patent,  or  a  writ  limiting  the  descent 
of  the  Peerage  to  heirs  male  of  the  body.  A  restricted  writ  of 
that  nature  was  issued  to  Bromflete,  creating  him  and  the  heirs 
male  of  his  body  Lords  Vescie(i),  in  the  reign  of  Henry  VI. 
The  creation  of  Peers  by  letters  patent,  by  which  the  Peerage  is 
usually  limited  to  the  heirs  male  of  the  body,  was  of  frequent 
occurrence  in  the  reign  of  Henry  VUI. ;  and  the  non-existence 
or  non-discovery  of  a  patent  now  affords  no  proof  that  this  title 
was  not  created  by  patent,  which  may  have  been  lost,  as  in  the 
Purbeck  case. 

There  was  no  reason  to  suppose  that  Sir  Nicholas  Vaux  was 
a  Peer,  because  he  was  mentioned  as  Lord  Vaux,  or  Lord 
Harrowden,  in  some  public  instruments ;  for  it  was  very  common 
in  former  times  to  style  a  gentleman  dominus,  as  bachelors  of 
arts  in  the  Universities  are  so  called ;  or  to  designate  him  by  the 
name  of  his  mansion  and  estate.  We  even  now  say  Lord  Coke 
and  Lord  Hale,  though  they  were  not  peers. 
[  635  ]  The  writs  of  summons  to  Thomas  Lord  Vaux,  in  and  after  the 

28th  of  Henry  VIII.,  were  such  general  writs  as  are  issued  to  all 
Peers,  however  created,  for  every  new  Parliament.  There  is  no 
writ,  or  record  of  a  writ,  mentioning  any  Lord  Vaux  prior  to  the 
sitting  of  Thomas,  in  the  25th  Henry  VIII. ;  and  if  the  Committee 
were  to  presume  such  a  writ,  and  to  allow  this  Barony  to  heirs 
female,  as  originating  in  an  unrestricted  writ,  the  result  may  be 
that  letters  patent  may  yet  be  discovered,  and  their  Lordships 
would  find  that  they  had  by  mistake  led  to  the  creation  of  a  new 
Peerage,  descendible  to  heirs  general,  which  happened  in  the 
case  of  the  Barony  of  Strange  (2). 

The  Committee,  without  giving  any  intimation  of  their  opinion 
(1)  Co.  Litt.  9  b.  (2)  [See  p.  127,  and  note  p.  128,  post.'] 
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on  the  question,  directed  the  parties  to  proceed  with  their  Vaux 
evidence;  and  on  objection  made  by  the  Attorney-General, 
against  proceeding  farther  in  the  absence  of  Lord  Pembroke, 
the  other  coheir,  their  Lordships  required  proof  of  notice  to 
Lord  Pembroke ;  which  the  agents  of  the  petitioners  accordingly 
supplied. 

The  evidence  taken  in  reference  to  the  creation  of  the  Barony 
was  as  follows:  An  indenture,  dated  the  7th  of  Henry  YIII., 
and  made  between  that  King  on  the  one  part,  "  and  Sir  Nicholas 
Vaux  and  Sir  Thomas  Parre,  knights,  on  the  other  part," 
concerning  the  wardship  of  E.  C,  was  produced  to  show  that 
Sir  Nicholas  Vaux  was  then  a  commoner.  An  inquisition  post 
mortem^  and  the  commission  for  it,  both  dated  in  the  l6th  of 
Henry  VIH.,  after  the  death  of  Sir  Nicholas  Vaux,  and  a  private 
Act  of  Parliament  of  *the  27th  of  Henry  VIII.,  were  produced,  [  •ss^  ] 
to  show  that  in  them  he  was  styled  ''Nuper  Dominus  Vaux," 
and  ''Dominus  Harrowden."  Parliamentary  pawns,  or  enrol- 
ments of  general  writs  of  summons  of  Peers  and  others  to  Parlia- 
ment, in  the  1st,  8rd,  6th,  and  21st  years  of  Henry  VIII.,  were 
produced,  and  in  none  of  them  did  the  name  of  any  Lord  Vaux 
or  Harrowden  appear.  Mr.  Holden,  the  clerk  of  the  patent  rolls, 
in  the  Bolls  chapel,  who  produced  the  originals  of  all  these 
instniments,  of  which  attested  copies  were  given  in,  said  he 
could  not  find  in  his  office  any  enrolments  of  writs  of  summons 
from  the  6th  to  the  21st  of  Henry  VIH.,  or  from  the  21st  to  the 
28th  of  Henry  VIII.  Mr.  Parrott,  clerk  of  the  Journals  in  the 
HoQse  of  Lords,  produced  the  Journals  for  the  6th  and  7th  of 
Henry  VIH. :  the  name  of  Lord  Vaux  was  not  in  them.  He 
said  there  were  no  Journals  extant  from  the  7th  to  the  25th  of 
Henry  VIII. ;  and  there  were  no  writs  delivered  in  by  Peers,  on 
taking  their  seats,  before  the  year  1663.  He  could  not  find  any 
of  them  in  the  reign  of  Henry  VHI.  From  the  Journals  for  the 
25th  of  Henry  VIII.  (i),  he  read  the  names  of  some  Lords  who 
were  marked  as  present  on  the  27th  of  January,  in  the  25th  of 
Henry  VHI.:  and  among  them  Dominus  Vaux,  followed  by 
Dominus  Windsor,  Dominus  Braye,  and  other  Barons,  who  were 
created  in  the  21st  of  Henry  VIII.  (as  appeared  aliunde).  It 
(1)  1  Lords'  Joum.  62. 
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vaux  appeared  from  the  same  Journal,  that  that  was  a  meeting,  after 
a  prorogation,  of  a  Parliament  which  was  summoned  in  the  2l8t 
of  Henry  VIII.  Mr.  Holden  produced  a  close  roll  of  the  28th  of 
Henry  YIIL,  containing  a  writ  of  summons  to  Parliament,  and 
the  name  ''  ThomsB  Domino  Yaux^  Chevalier,"  appeared  before 
the  above-mentioned  Lords.    And  the  same  name,  with  the 

[  *537  ]  *8ame  description  and  precedency,  appeared  in  the  Parliamentary 
pawns  for  the  80th,  88rd,  and  36th  of  Henry  VUI.,  and  Ist  of 
Edward  YI.  (of  all  which  attested  copies  were  given  in) ;  and  it 
appeared,  from  the  Journals,  that  he  was  present  in  the  Parlia- 
ment of  1st  Edward  YI.,  and  in  the  Parliaments  that  followed  it, 
down  to  the  2nd  and  8rd  Philip  and  Mary.  Evidence  was  then 
given  of  his  death,  and  of  the  successions  of  his  son  and  grandson, 
William  and  Edward,  respectively,  to  the  dignity,  and  of  their 
having  been  summoned  to,  and  having  sat  in  several  Parliaments, 
and  of  their  deaths  without  issue :  and  to  show  that  Henry,  third 
son  of  the  said  George  Yaux,  who  died  before  his  father,  Thomas, 
Lord  Yaux,  succeeded  his  said  brother  Edward,  in  1661,  and 
died  in  1663,  without  issue,  his  will  was  produced,  and  also  an 
attested  copy  of  this  inscription  on  his  tomb,  in  Eye  church,  in 
the  county  of  Suffolk:  "Exiit  ultimus  Baronum  de  Harrowden» 
Henricus  Yaux,  Septemb.  20,  Anno  Dni.  mdclxiu." 

For  the  purpose  of  proving  that  there  was  no  patent  or  charter 
of  creation  of  the  Barony  of  Yaux,  or  privy-seal  warrant  for 
issuing  such  patent  or  charter,  on  record,  and  therefore  of 
inferring  that  it  was  created  by  writ,  the  following  evidence  was 
given :  Mr.  Holden  said,  that  after  the  most  diligent  searches  of 
the  patent  rolls,  privy  seals,  and  signed  bills,  from  the  1st  to  the 
28th  of  Henry  YIII. ;  of  the  close  roll  of  the  15th  of  Henry  YIII., 
and  of  the  charter  rolls  for  the  whole  of  that  Eing*s  reign,  he 
did  not  discover  any  patent,  or  charter,  or  warrant,  or  bill  for, 
or  the  slightest  trace  of,  a  patent  for  the  creation  of  a  Barony  of 
Yaux  or  Harrowden.  Mr.  Panton,  clerk  in  the  King's  Remem- 
brancer's office,  searched  with  like  diligence  the  memoranda 

[  ♦BBS  ]  and  *pipe  rolls  from  the  2l8t  to  the  28th  of  Henry  YIII.,  and 
found  no  patent  nor  trace  of  a  patent  for  the  Barony  of  Yaux. 
Mr.  Adlington,  keeper  of  the  records  in  the  Court  of  Augmenta- 
tions, said  he  searched  the  wardrobe  account  books  of  the  28th 


VOL.  XLvn.]     1886.     H.  L.    5  CL.  &  FIN.  538—539.  115 

and  Slat  of  Henry  YIII.,  the  only  books  of  that  sort,  and  of  that  vaux 
reign,  preserved  in  his  office,  and  he  did  not  find  in  them  any 
account  of  monies  paid  to  Lord  Vaux  for  creation-money.  (It 
was  usual  in  that  age,  when  a  Peer  was  created  by  patent  or 
charter,  to  make  a  payment  of  money  to  him  to  support  the 
dignity.)  Mr.  Jackson,  clerk  in  the  Grown  Office  in  Chancery, 
said  the  earliest  document  in  that  office  was  a  book  commencing 
in  the  S7th  of  Elizabeth. 

In  order  to  show  that  Thomas,  Lord  Vaux,  took  his  seat 
by  special  writ  of  summons  to  Parliament  in  the  22nd  of 
Henry  YUI.,  just  after  attaining  his  age  of  21,  a  contemporary 
manuscript,  preserved  in  the  Heralds'  College,  together  with 
some  statements  from  the  chroniclers  Stowe  and  Sir  W. 
Dugdale,  were  tendered  in  evidence;  but  being  objected  to  by 
the  Attomey-Qeneral,  they  were  rejected. 

Upon  the  evidence  produced  by  the  claimants  in  support  of 
their  respective  pedigrees,  consisting  of  inquisitions  post  mortem^ 
wills,  settlements,  private  Acts  of  Parliament,  the  Lords'  Journals 
in  England  and  Ireland,  and  parish  registers — none  of  which 
were  objected  to — ^and  also  of  monumental  inscriptions,  funeral 
certificates,  and  documents  from  the  custody  of  strangers — which 
were  objected  to — the  following  points  arose:  To  show  that 
Edward,  Lord  Vaux,  died  without  issue,  his  will  was  produced, 
containing  no  notice  of  any  child,  and  also  an  indenture  of 
settlement  ^executed  by  him  and  others,  settling  all  his  estates,  [  *539  ] 
subject  to  a  jointure  for  his  wife,  on  Edward  and  Nicholas, 
(afterwards  Nicholas,  Lord  Banbury,)  her  sons,  born  during  the 
life  of  the  Earl  of  Banbury,  her  first  husband.  There  was  a 
schedule  annexed  charging  the  said  estates  with  annuities  for 
Henry  and  Joyce,  the  brother  and  sister  of  said  settlor,  showing 
that  they  were  then  living,  and  that  his  brother  William,  being 
not  therein  mentioned,  was  dead.  This  indenture  was  produced 
from  the  custody  of  the  sohcitor  to  General  KnoUys,  who  was 
the  heir  of  the  said  Nicholas,  and  in  1811  an  unsuccessful 
claimant  to  the  Banbury  Peerage ;  and  no  objection  was  made 
to  it.  But  on  the  production  of  another  document  from  the 
papers  of  Edward,  Lord  Vaux,  in  the  same  custody,  purporting 
to  be  an  account  of  a  steward,  and  showing  the  state  of  the  then 
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Vacx        earviving  members  of  the  Vaux  family,  and  affording  an  inference 
Pbshaoe 

that  William  was  dead,  the  Attorney-General  objected  to  its 

reception,  as  not   coming   out  of  the  proper  custody;    Lord 

Banbury,  among  whose  muniments  this  document  came  into 

the  possession  of  his  heir,  General  EnoUys,  being  no  relation  in 

blood  to  Edward,  Lord  Vaux. 

The  Committee,  after  hearing  Mr,  Lynch  for  the  admissibility 

of  the  document,  and  the  Attorney-General  contra^  refused  to 

admit  it,  as,  independently  of  the  objection  to  the  custody,  it  did 

not  appear  to  be  signed  by  any  of  the  members  of  the  Vaux 

family,  nor  to  have  been  open  to  their  inspection. 

Mr.  Lynch,  in  order  to  show  that  Mary  Vaux,  from  whom 
Mr.  Mostyn  was  descended,  was  the  oldest  of  the  sisters  of 
Edward  and  Henry,  Lords  Vaux,  put  in  the  will  of  their  grand- 
mother Lady  Mary  Vaux,  widow  of  William,  Lord  Vaux,  and 
[  •540  ]  this  extract  was  read :  ***  I  bequeath  to  Mary  Vaux,  the  daughter 
of  my  son,  George  Vaux,  300Z. ;  and  to  William  Vaux,  her 
brother,  200Z. ;  and  to  Henry  Vaux,  Joyce  Vaux,  and  Catherine 
Vaux,  1001.  a  piece." 

Sir  H.  Nicolas,  on  behalf  of  Mr.  Hartopp,  contended  that  the 
order  in  which  the  testatrix  mentioned  her  grandchildren,  was 
no  proof  of  the  order  of  their  birth.  Lideed  that  inference  was 
repelled  by  the  fact  that  a  larger  legacy  was  given  to  Mary, 
which  was  so  given  most  probably  because  she  was  the  namesake 
and  the  godchild  of  the  testatrix.  She  was  mentioned  last  of 
the  three  sisters  in  a  pedigree  printed  by  Sir  W.  Dugdale, 
obtained  by  him  from  Edward,  Lord  Vaux(i). 

Mr.  Lynch,  in  corroboration  of  the  inference  drawn  by  him 
from  the  passage  in  the  will,  said  he  would  produce  evidence  to 
show  that  upon  the  marriage  of  Mary  with  Sir  George  Simeon, 
in  the  2nd  of  James  I.,  Catherine  was  not  above  twelve  years 
of  age: 

An  inquisition  post  mortem,  dated  the  18ih  of  James  I.,  and 
taken  upon  the  death  of  John  Simeon,  and  reciting  the  marriage 

(1)  Dugd.  Baro.  2  Vol.  305. 
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of  his  son  Sir  Greorge  Simeon  with  Mary  Vanx,  in  the  2nd  of  vavx 
James  I.,  was  then  put  in  and  read ;  and  also  an  inquisition 
taken  in  the  10th  of  James  I.,  after  the  coming  of  age  of 
Edward,  Lord  Vauz,  on  his  attainder  for  recusancy,  in  which  was 
set  forth  a  deed,  reciting,  among  other  things,  that,  ''  whereas 
also  Catherine  Yaux,  sister  of  the  said  Lord  Harrowden,  is  as 
yet  unprovided  of  any  present  maintenance,  or  of  any  portion  of 
money  wherewith  to  advance  her  to  a  competent  marriage  agree- 
able to  her  honourable  birth  and  degree,  &c.,  this  indenture 
witnesseth,  &c.,  and  to  the  intent  and  purpose  that  they  (other 
parties  to  the  deed)  should  raise,  &c.  out  of  *the  rents,  &c.  the  [  *^4i  ] 
sum  of  1,500/.  for  a  portion  for  the  said  Catherine  Yaux,  &c.  to 
be  paid  unto  her,  &c.  at  or  on  the  day  of  her  marriage,  or  when 
she  shall  accomplish  the  full  age  of  19  years." 

The  learned  counsel  observed  that,  upon  reference  to  these 
dates,  their  Lordships  would  clearly  see  that  Catherine  was  not, 
at  all  events,  more  than  12  years  of  age  when  Mary  was  married, 
and  it  was  not  reasonable  to  suppose  that  Mary  was  married 
under  that  age. 

The  Committee  gave  no  opinion  then  on  the  point ;  but  in 
giving  their  opinions  afterwards  on  the  question  of  law,  they 
held  that  Mary  was  the  elder  sister. 

In  proving  Mr.  Hartopp's  pedigree,  Sir  H.  Nicolas  proposed 
to  give  in  a  copy  of  a  monumental  inscription  in  a  church,  taken 
from  the  Committee's  minutes  of  evidence  in  the  Banbury 
Peerage  case. 

The  Attorney 'General  objected,  saying  the  inscription  might 
have  been  proper  evid^hce  in  the  case  mentioned,  or  might  have 
been  there  admitted  without  inquiry.  Both  claimants  had 
availed  themselves  extensively  of  the  minutes  of  evidence  before 
former  Committees  for  Privileges.  He  did  not  know  whether  it 
was  a  rule  of  their  Lordships*  House  to  receive,  as  of  course,  the 
evidence  on  their  minutes  in  other  cases  ? 

The  Committee,  by  their  Chairman,  said  there  was  no  such 
rule.     If  the  matter  tendered  was  objected  to,  and  could  be 
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VA0Z       supplied  aliunde,  as  clearly  an  attested  copy  of  a  monamental 
inscription  might,  it  could  not  be  received  in  evidence. 

The  counsel  for  Mr.  Hartopp,  in  order  to  prove  that 
Catherine  Yaux,  from  whom  he  derived  his  descent,  married  Sir 
Henry  Neville,  and  that  he  was  the  son  and  heir  of  Edward 
[  *542  ]  Lord  Abergavenny,  and  *succeeded  him  in  that  dignity,  proposed 
to  put  in  an  extract  from  a  funeral  certificate,  taken  by  the 
heralds  on  the  death  of  said  Edward,  Lord  Abergavenny,  in 
1622.  This  certificate  was  contained  in  a  manuscript  book, 
entitled  **  Funeral  Certificates  of  the  Nobility,"  and  preserved  in 
the  Heralds*  College.  They  were  taken,  as  stated  by  a  witness, 
by  an  order  of  the  Earl  Marshal  of  England,  under  his  seal,  and 
dated  18th  July,  1568,  directing  to  the  efifect,  that,  "  every  king 
of  arms,  herald,  or  pursuivant,  that  shall  serve  at  any  funeral 
as  aforesaid,  shall  bring  into  the  office  of  arms  a  true  certificate, 
under  the  hands  of  the  executors  and  mourners  present  at  the 
said  funeral,  containing  the  day  of  the  death,  place  of  burial 
of  the  deceased,  to  whom  married,  what  issue  left,  the  age  of 
such  issue,  and  to  whom  married,  &c. ;  to  the  intent  that  the 
said  certificate  may  be  registered,  and  remain  as  a  perpetual 
record  in  said  office."  The  same  witness,  (Rouge-Dragon  and 
Pursuivant  of  Arms),  for  the  purpose  of  showing  that  the  funeral 
certificate  produced  by  him  was  taken  on  the  death  of  the  said 
Edward,  Lord  Abergavenny,  produced  a  book  of  partition  of  fees 
among  the  officers  of  arms  at  the  time,  containing  entries,  made 
by  those  who  attended  the  funeral,  of  such  fees,  and  charging 
themselves  with  the  monies  so  received,  for  the  purpose  of  being 
divided  among  all  the  officers  according  to  their  degrees.  The 
certificate  which  he  produced  had  no  signature,  and  he  could 
not  say  whether  it  was  an  original  or  a  copy. 

The  Attcyrney 'General  objected  to  the  reception  of  the 
certificate ;  and,  after  examining  the  book  of  partition  of  fees, 
said  it  did  not  give  any  authority  to  the  certificate,  as  the  entries 
of  these  fees  were  signed  by  four  officers  of  the  college,  who 
received  them  for  their  own  benefit,  and  were  not  account- 
[  *643  ]      able  to  any  ^others.      The  ground  on  which  memoranda  were 
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receiTable  in  evidence  was,  that  the  person  who  made  them  was  Vavz 
charging  himself,  and  thereby  becoming  accountable  to  others. 
He  admitted  that  if  a  burial  certificate  were  produced,  signed  by 
one  of  the  family,  or  by  the  executor,  that  would  be  evidence  as 
reputation  in  the  family,  coming  from  persons  cognizant  of  the 
facts  therein  stated  ;  but  this  document  was  not  evidence,  resting 
only  on  the  authority  of  the  heralds,  who  knew  nothing  of  the 
^ts,  and  had  not  collected  them  on  the  deaths  of  the  parties, 
as  in  surveys  under  commissions ;  and  here  the  original  or  copy 
produced  in  the  book  did  not  appear  to  be  signed  by  any  one. 
Besides,  the  Committee  on  the  Banbury  claim  refused  to  admit 
an  original  certificate  of  this  sort,  although  duly  signed. 

Sir  Harris  Nicolas  and  Mr.  BvUock  contended  that  the 
certificate  was  admissible  to  show  the  fact  of  the  death  of  Edward 
Lord  Abergavenny,  and  the  succession  of  his  son  Henry  to  that 
dignity,  and  his  marriage  with  Catherine  Vaux,  &c. :  and  the 
contemporaneous  entries  of  the  fees  made  by  officers  in  the  dis- 
charge of  the  business  of  their  office,  charging  themselves  with 
the  receipt  of  money,  distributable  between  themselves  and 
others,  were  admissible  to  prove  the  authenticity  of  the  certifi- 
cate. The  records  of  such  certificates,  without  any  further  proof 
but  that  they  were  produced  from  the  Heralds'  Office,  were 
admitted  in  the  Chandos  claim  of  Peerage,  2nd  June,  1802,  and 
in  the  De  Roos  claim,  19th  May,  1804. 

Extracts  were  then  read  from  the  minutes  of  evidence  taken 
by  the  Committees  in  the  two  cases. 

The  Committee  received  the  funeral  certificate,  on  the  authority 
of  the  cases  referred  to,  and  as  an  official  ^document  taken  by       [  *544  ] 
persons  whose  duty  it  was  to  make  it  up. 

The  eases  of  both  petitioners  having  been  closed,  their  respective 
counsel  were  heard. 

»  «  *  *  « 

ThB  LoBD  ChaMCELLOB:  L837. 

My  Lords,  in  investigating  the  claim  to  this  Peerage,  your        _L  ' 
Lordships  have  had  evidence  adduced  to  establish  the  pedigree  of       C  ^^^  3 
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Vaux  the  claimants,  George  Mostyn  and  Edward  Bourchier  Hartopp ; 
and  in  the  course  of  the  evidence  your  Lordships  have  also 
had  proof  of  the  title  of  the  Earl  of  Pembroke,  as  claiming 
with  Mr.  Hartopp.  In  the  course  of  the  proceedings,  I  attended 
to  the  detail  of  the  evidence,  as  it  was  brought  forward  to  sub- 
stantiate the  pedigree,  as  laid  before  this  House ;  I  have  also 
since  examined  the  evidence  accurately,  as  printed,  and  I  think 
that  the  pedigree  and  derivation  of  the  title  from  the  person, 
whom  we  find  last  sitting  in  this  House  as  a  Peer  by  that  title, 
are  satisfactorily  established.  In  all  these  cases  the  difficulty  is, 
not  so  much  to  prove  the  direct  line  in  which  the  parties  claim, 
as  to  dispose  of  all  those  collateral  branches,  who,  did  they  exist, 
would  interfere  with  the  right  of  the  parties  claiming.  It  appears 
to  me  that  in  this  case  the  collateral  branches,  as  they  came 
into  esse,  have  been  disposed  of  as  satisfactorily,  under  the  cir- 
cumstances, as  can  be  reasonably  expected.  I  think,  therefore, 
that  your  Lordships  may  proceed  to  the  consideration  of  the 
question  of  title,  assuming  that  George  Mostyn  has  proved  him- 
self to  be  descended  from  Mary  Vaux,  who  was  one  of  the  sisters 
of  Henry  Vaux,  the  last  Peer ;  and  that  Robert,  Earl  of  Pem- 

[  •Gio  ]  broke,  *and  Edward  Bourchier  Hartopp,  appear  to  have  been 
descended  from  Catherine  Vaux,  who  was  sister  of  that  Mary 
Vaux ;  so  that  the  claimant,  George  Mostyn,  would  represent 
the  whole  interest  of  Mary,  and  the  other  two  would  represent 
the  interest  of  Catherine.  There  was  a  question  raised  whether 
Catherine  was,  or  was  not,  the  younger  sister  of  Mary.  I  think 
that  matter  also  was  satisfactorily  explained,  and  it  appeared 
that  Mary  had  been  properly  placed  in  the  pedigree,  as  she  is 
there  represented,  before  Catherine. 

Then,  my  Lords,  the  important  question  is^  how  these  parties 
have  made  out  the  proposition  that  the  Peerage  was  a  Peerage 
descendible  to  heirs  general  ?  There  was  some  evidence  given 
of  Sir  Nicholas  Vaux,  the  father  of  Thomas  Vaux,  having  been 
described  as  a  "  Lord,"  but  there  certainly  was  no  such  evidence 
as  could  be  satisfactory  to  this  House,  of  bis  having  been  a  Peer. 
The  evidence,  as  affecting  the  son,  Thomas  Vaux,  is,  however, 
very  differently  circumstanced,  for  your  Lordships  find  that  in 
the  25th  of  Henry  VHI.,  Thomas,  Lord  Vaux,  sat  in  this  House. 
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There  is  no  evidence  of  any  writ  to  him  in  that  year  or  before.  Vacx 
There  is  no  evidence  of  any  patent,  nor  is  there  any  proof  before 
the  Committee  of  the  title  by  which  he  sat  in  this  House  in  that 
year.  Bat  his  name  appears  amongst  the  Lords  summoned  in 
the  28th  year  of  Henry  YIII.,  and  the  argument  at  the  Bar 
against  the  claim  has  turned  very  much  upon  that  fact  of  his 
having  been  found  sitting  in  this  House  before  the  time  in 
which  his  name  appears  amongst  the  Lords  who  are  comprised 
in  the  writ  of  summons. 

My  Lords,  the  fact  of  Thomas  Lord  Yaux  having  been  a  Peer, 
is,  therefore,  unquestionable :  he  is  found  sitting  in  the  House ; 
his  name  is  afterwards  comprised  *in  the  writ  of  summons,  and  [  *6ii  ] 
there  is  no  question  but  that  Thomas  Lord  Vaux,  having  been 
a  Peer,  had  a  son  named  William  ;  that  that  William  had  a  son 
named  George  ;  and  that  George  was  the  father  of  Edward,  who 
succeeded  his  grandfather,  George  the  father  having  died  in  the 
lifetime  of  William  ;  and  then  there  was  another  son,  the  brother 
of  that  Edward,  named  Henry,  who  succeeded  to  him  (Edward), 
and  upon  the  death  of  that  Henry,  the  title  became  in  abey- 
ance; provided  the  title  was  then  descendible  to  females.  It 
appears  that  that  Henry  died  in  the  year  1668,  and,  no  doubt, 
a  very  long  period  of  time  has  since  elapsed,  during  which 
no  claim  has  been  made  to  this  Peerage,  from  the  fact  of 
no  issue  male  being  then  living  of  Thomas,  who  appears  to 
have  been  the  first  Peer,  at  least  the  first  person  of  whose 
title  as  a  Peer  we  have  any  evidence,  and  there  being  none 
but  heirs  female. 

If,  my  Lords,  there  had  been  but  one  female,  undoubtedly  the 
presumption  would  have  been  extremely  strong  against  the  title 
of  females  to  succeed,  because  there  would  have  been  a  person, 
who  on  the  supposition  of  the  Peerage  being  descendible  to 
females,  would  have  been  entitled  to  the  Peerage,  and  the 
absence  of  all  claim  on  the  part  of  such  a  person  or  her  descen- 
dants, for  that  length  of  time,  would  lead  to  the  irresistible 
conclusion  that  there  could  be  no  title  in  persons  who  had  so 
long  abstained  from  making  any  claim  to  the  Peerage.  But  we 
find  that  that  was  not  the  case ;  for  there  being  two  sisters  of 
the  last  Peer,  Henry,  standing  in  equal  degree,  the  title  was  in 
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Vjlvx       abeyance ;  and  the  preaumption,  therefore,  does  not  arise,  at 

Perraob. 

least  not  so  strongly,  from  the  circumstance  of  no  claim  having 
been  made.    The  circumstance  of  no  claim  having  been  made 

[  *612  ]  was  also  *attempted  to  be  explained  by  the  situation  and  relation 
of  the  parties,  which  made  it  improbable  and  useless  for  them 
to  make  a  claim  to  the  title.  There,  however,  seems  to  be 
sufficient  to  explain  the  absence  of  claim  in  the  circumstance 
that  from  that  time  the  Peerage  has  been  in  abeyance,  and 
therefore  it  required  the  aid  of  the  Crown  to  enable  either  party 
to  assume  it.  Therefore  the  case  stands  upon  what  conclusion 
your  Lordships  may  come  to  as  to  the  title  which  existed  in 
Thomas  Lord  Yaux  ;  and,  on  the  part  of  the  claimants,  evidence 
has  been  offered  of  searches  made  in  every  place  where  not  only 
the  patent  itself,  if  it  existed,  could  be  expected  to  have  been 
found,  but  in  every  place  where  any  preparatory  steps  towards 
the  granting  of  a  title  by  patent  might  be  discovered,  and  I 
believe  your  Lordships  are  satisfied  that  the  negative  evidence 
of  there  being  no  existing  patent  is  as  satisfactory  as  the  nature 
of  the  case  will  admit ;  and  there  appears  to  be  not  only  no 
patent  enrolled,  but  there  is  no  trace  of  any  of  those  preliminary 
proceedings,  which  are  to  be  found  in  the  various  offices  in  cases 
of  creation  by  patent. 

Then,  my  Lords,  we  have  to  account  for  the  sitting  of  Thomas 
in  this  House,  in  the  25th  of  Henry  YHI.  That  sitting  is  stated  at 
the  Bar,  on  the  part  of  the  Attorney-General,  to  be  referrible  to 
some  one  of  three  causes,  and  it  is  quite  clear  that  there  are  not 
more  than  three — perhaps  your  Lordships  would  think  not  more 
than  two — which  could  possibly  have  given  rise  and  been  the 
foundation  of  that  sitting.  It  must  either  have  been  by  patent, 
or  it  must  have  been  by  the  usual  and  ordinary  writ :  or  another 
case  was  put  by  the  Attotney-General,  and  supported  by  one 
authority,  namely,  that  it  might  have  been,  although  by  writ, 

[  *6is  ]  yet  so  worded  as  to  limit  the  mode  of  inheritance  of  *tbat  title. 
It  is  admitted  on  all  hands — and  that  is  unquestionably  the  rule 
— that,  if  the  creation  appears  to  have  been  by  writ,  and  that 
writ  is  in  the  ordinary  terms,  the  summons  by  writ,  accompanied 
by  a  sitting  in  this  House,  would  create  a  title  descendible  to 
females.    These  are  the  three  grounds  upon  which,  and  upon 
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which  alone,  the  title,  unquestionably  existing  in  the  25th  and        vaux 
28th  of  Henry  VIII.,  is  to  be  accounted  for.  PBBBAaB. 

My  Lords,  it  is  said,  that  in  the  absence  of  all  proof  either 
way,  but  from  merely  finding  a  Peer  sitting  in  the  House,  there 
is  no  more  reason  for  presuming  a  sitting  by  writ  than  there  is 
for  presuming  a  sitting  by  patent ;  that  there  being  an  absence 
of  all  proof  of  the  title  under  which  Thomas  Lord  Vaux  sat  in 
the  25th  of  Henry  VIIL,  your  Lordships  are  not  to  come  to  a 
conclusion,  presuming  that  sitting  to  be  by  writ,  which  would 
be  one  species  of  the  creation  of  an  estate,  in  preference  to 
presuming  that  the  title  originated  in  a  patent,  which  would 
give  another  species  of  estate,  and  which  would  exclude  the 
present  claimants,  according  to  the  ordinary  mode  in  which 
titles  are  granted  by  patent.  It  does  not  appear  to  me  that  the 
two  presumptions  stand  at  all  on  the  same  footing.  In  the 
first  place,  all  Peerages  must  have  their  origin  in  a  writ ;  whether 
a  Peer  be  created  by  patent,  or  by  a  summons  from  the  Sovereign 
and  acting  upon  that  summons  by  taking  his  seat  in  this  House, 
the  writ  must  be  the  means  of  his  introduction  here.  If  there 
be  a  patent,  the  effect  of  the  writ  is  limited  by  the  terms  of  the 
patent,  but  still  a  writ  there  must  be ;  therefore,  although  it  is 
a  presumption,  as  everything  is  a  presumption  where  you  have 
not  the  thing  proved  ;  yet  it  is  an  irresistible  presumption  that 
there  must  have  been  a  writ,  and  that  Thomas  Lord  Vaux, 
before  he  took  his  seat  in  this  *House,  must  have  had  a  writ.  [  *6i4| 
My  Lords,  on  the  other  hand — the  question  of  a  presumption  of 
a  patent — when  we  look  at  the  history  of  the  Peerages  of  that 
time,  we  find  that,  although  the  custom  had  been  introduced 
of  creating  Peerages  by  patent,  it  was  very  rarely  done,  and  the 
usual  mode  of  creating  Peerages  was  by  writ,  and  by  acting  upon 
it  by  sitting  in  this  House.  It  is,  therefore,  no  violent  pre- 
sumption in  point  of  history,  that  a  Peer,  found  sitting  in  the 
House  in  the  25th  of  Henry  VIIL,  had  obtained  his  title  to  sit 
here  by  a  writ  unaccompanied  by  a  patent.  But,  my  Lords,  on 
a  question  of  presumption,  the  law  will  presume  all  that  is 
necessary  to  account  for  that  which  appears  to  have  been  done, 
and  it  will  irresistibly  presume  that  which  must  necessarily  have 
accompanied  the  act  proved ;  so  that,  when  we  find  a  Peer  sitting, 
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Vaux  we  conclude  that  there  must  have  been  a  writ  to  bring  him  to 
this  House;  though  the  writ  itself  is  not  produced,  yet  that 
there  must  have  been  a  writ,  is  a  matter  on  which  your  Lord- 
ships cannot  entertain  any  doubt.  But  it  is  a  different  thing 
when  your  Lordships  are  called  upon  to  presume  that  which  was 
not  necessary  to  have  taken  place ;  for  the  Peer  might  have  sat 
without  a  patent,  and  he  could  not  have  sat  without  a  writ ; 
and  there  is  no  necessity,  therefore,  for  presuming  a  patent, 
inasmuch  as  the  patent  would  in  all  probability  have  created  a 
different  estate  from  the  estate  created  by  writ  and  summons. 

My  Lords,  it  is  absolutely  necessary  to  obtain  all  the  informa- 
tion within  our  reach,  for  the  purpose  of  coming  to  a  satisfactory 
conclusion  as  to  whether  there  was  a  patent  or  not.  Now  it 
appears  to  me  that,  though  there  is  a  great  deficiency  of  evidence 
as  to  writs  issued  b^ore  a  certain  period,  upon  inquiry  it  will 
[  *6i5  ]  be  found  that  at  that  period  the  individual  *writs  were  not  pre- 
served, and  that  the  writ  is  not  to  be  expected  to  be  in  the 
possession  of  the  individual  whose  descendants  claim  the  benefit 
of  it,  inasmuch  as  that  writ  is  always  taken  from  the  individual, 
and  ought  to  be  kept  amongst  the  records  of  this  House,  and 
yet  amongst  the  records  of  this  House  the  writs  of  that  period 
are  not  to  be  found.  With  respect  to  patents  it  is  different, 
because,  for  the  protection  of  the  Crown,  that  the  presumption 
may  not  be  carried  beyond  that  which  the  Crown  intended  to 
grant,  the  patents  are  preserved.  There  are  different  offices  for 
that  purpose,  and  different  forms  are  necessarily  gone  through 
before  a  title  is  granted  by  patent,  all  which  renders  it  more 
easy  afterwards  to  ascertain  whether  that  patent  existed  or  not. 
Now,  inquiry  has  been  made  in  every  place  in  which  it  appeared 
probable,  or  even  possible,  that  any  trace  could  be  found  of  a 
patent  being  granted  to  Thomas  Lord  Vaux,  and  the  result 
of  that  inquiry  is,  that  there  is  no  trace  whatever  of  such  a 
patent.  There  is  therefore  evidence  as  strong  as  any  negative 
evidence  can  be,  that  no  patent  exists,  granted  by  the  Crown, 
under  which  Thomas  Lord  Vaux  took  his  seat  in  this  House. 

My  Lords,  if  this  case  had  been  free  from  any  influence  by 
precedent,  it  would  not  seem  to  be  any  presumption  contrary  to 
the  ordinary  rules  of  law  when  we  are  called  upon  to  investigate 
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and  ascertain  under  what  title  Thomas  Lord  Yaax  sat  in  the        Vaux 

Peekao  k 

25th  of  Henry  VIII.,  if  in  that  state  of  the  evidence  which 
I  have  stated,  we  come  to  the  conclusion  that  he  must  have 
taken  his  seat  under  a  writ.  But,  my  Lords,  before  I  refer  to 
precedents,  I  will  advert  to  the  other  objection  made  on  the  part 
of  the  Crown  by  the  Attorney-General, — supposing  your  Lord- 
ships to  be  ^satisfied  of  Thomas  Lord  Yaux  having  sat  by  writ,  [  *6i6  ] 
— namely,  that  the  writ  may  have  been  in  a  particular  form. 
My  Lords,  it  appears,  after  all  the  investigation  which  has 
taken  place,  that  only  one  instance  is  found  in  England,  in 
which  there  was  a  writ  limiting  the  order  of  succession  to  the 
Peerage.  It  is  said  that  in  Ireland  there  are  three  others  ;  but 
in  this  country  I  find  but  one  referred  to.  That  single  exception 
itself,  without  adverting  to  the  argument  that  your  Lordships 
heard  at  the  Bar,  as  to  whether  the  Grown  could  or  could  not 
by  writ  effectually  limit  an  estate  in  tail  male  in  a  Peerage,  the 
Peerage  not  depending  upon  the  writ ;  but  throwing  out  of  the 
account  the  Peer  sitting  in  this  House,  and  being  brought  to 
this  House  by  virtue  of  a  writ,  whether  the  Crown  could  or 
could  not  by  this  means  limit  the  effect,  which  by  the  constitu- 
tion of  this  country  results  from  the  act  of  sitting  in  this  House. 
The  circumstance  of  there  being,  amongst  all  the  existing 
Peerages  created  by  writ — all  the  earlier  Baronies  being  by  writ, 
— there  being  but  one  instance  to  be  found,  in  which  there  was 
any  attempt  made  to  limit  the  estate  acquired  by  the  summons 
and  sitting  in  this  House,  I  apprehend  would  be  an  answer  to 
any  presumption  to  arise  in  favour  of  the  writ  not  being  in  the 
ordinary  terms,  but  being  limited,  as  it  is  said  to  be  limited  in 
the  particular  instance  referred  to ;  the  writ  to  Bromflete,  in 
the  27th  of  Henry  VI. 

But  your  Lordships  will  find,  I  think,  from  the  precedents 
which  have  been  produced,  where  the  writ  itself  has  not  been 
forthcoming,  and  where  therefore  the  House  has  been  under  the 
necessity  of  coming  to  some  conclusion  as  to  what  was  the  nature 
and  the  form  of  the  writ  under  which  the  Peer  sat,  that  this 
House  has  assumed  that  the  writ  has  been  in  the  ordinary 
form,  and  in  several  instances  that  have  been  *cited  at  the  Bar  [  *6i7  ] 
(to  some  of  which  I  shall  presently  advert)  that  question  must 
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Vaux  have  come  distinctly  before  the  House,  and,  in  fact,  in  all  the 
cases  in  which  the  writs  were  not  forthcoming,  and  in  which 
therefore  the  House  was  obliged  to  come  to  some  conclusion  as 
to  the  supposed  effect  of  the  non-produced  instrument  (that 
instrument  so  proved  to  have  existed  by  the  fact  of  the  parties 
sitting  in  this  House),  the  House  has  taken  for  granted  and  has 
reported  that  the  title  under  the  writ  was  in  the  ordinary  form, 
and  that  the  writ  was  the  ordinary  writ.  One  case,  however, 
contains  every  circumstance  necessary  for  your  Lordships' 
decision  on  the  present  case  ;  others,  which  have  been  referred 
to,  have  in  part  been  explained,  so  as  not  directly  to  apply  to 
all  the  parts  of  the  present  case.  But  the  Wentworth  case  is 
identical  with  this :  there  is  no  distinction  to  be  found  between 
the  two,  and  there  is  a  most  extraordinary  identity,  for  there 
is  a  sitting  at  the  same  time  and  under  the  same  circumstances, 
the  same  absence  of  proof  of  how  the  sitting  commenced,  and 
the  same  evidence  of  the  name  being  included  in  the  subsequent 
writs,  though  no  proof  how  the  sitting  originally  commenced. 
In  the  Wentworth  case,  which  was  decided  in  1702,  it  appears 
that  there  was  a  sitting  in  the  25th  of  Henry  YUI.,  the  very 
same  period  in  which  the  sitting  is  proved  in  this  case.  There 
are  eight  summonses  to  several  successive  Parliaments,  and 
the  detail  of  the  evidence,  which  was  before  the  House  at 
the  time  that  Peerage  was  in  discussion  (as  found  in  the 
minutes  of  evidence  in  Mrs,  Otway  Cave's  case,  referred  to  in 
the  papers  respecting  this  Peerage),  appears  to  be  this :  **  First 
of  April,  1702,  the  counsel  and  heralds  upon  Sir  Heniy  John- 
son's claim  to  the  Barony  of  Wentworth ;   Sir  Thomas  Poivis 

[  •eis  1  opens  the  case  for  the  petitioner,  the  *wife  of  Sir  Henry  Johnson, 
— she  is  the  lineal  heir  to  Lord  Wentworth  in  the  2l8t  year  of 
Henry  VHI. ;  he  cited  the  pedigree  as  in  the  printed  case.  We 
are  the  daughter  and  heir  of  that  family,  lineally  descended — 
this  hath  not  been  in  abeyance — this  lady  is  the  single  person  : 
we  hope  that  will  be  allowed  us ;  Sir  Thomas  appeals  to  the 
journals.  He  is  entered  in  the  journals  25th  Henry  YIII.,  and 
28th  Henry  VIII.  Lord  Wentworth  was  present,  as  appears  by 
the  journals,  and  so  the  several  days  after.  They  produce  the 
records  of  the  petty  bag  to  show  the  writs  of  summons  30th 
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Henry  VIII. ;  they  read  Lord  Wentworth's  summons  to  Parlia-  vaux 
ment ;  they  read  summons  Ist  Edward  YI.,  and  15th  Charles  I. 
The  Earl  Cleveland  is  summoned,  and  his  son  brought  into 
Parliament,  and  so  admitted.  We  have  the  evidence  from  the 
Heralds'  OfSce.  They  produce  the  heralds'  books.  Sir  Henry 
St.  George — he  says,  this  book  has  been  in  my  office  ever  since 
his  time,  and  looked  upon  to  be  very  good.  Mr.  Grimes,  jun. : 
I  have  searched  the  rolls,  and  find  no  patent  at  all.  I  never 
knew  any  writs  filed  in  our  office : — counsel  and  heralds  with- 
draw. Mr.  Attorney-General  heard;  says,  I  am  satisfied,  I 
cannot  controvert,  but  if  he  was  called  by  writ,  it  creates  a 
Barony  in  fee.  Ordered  and  adjudged  that  the  claim  to  the 
Barony  of  Wentworth  be  allowed." 

Your  Lordships  see  there  was,  in  that  case,  much  less  evidence 
of  search,  much  less  satisfactory  proof  therefore  of  the  absence 
of  a  patent ;  there  was,  however,  evidence  enough  to  satisfy  the 
House ;  there  was  before  it  the  unexplained  fact  of  a  person  so 
sitting  having  been  included  in  the  subsequent  writs  of  sum- 
mons ;  there  was  evidence  by  search,  that  there  was  no  trace 
to  be  found  of  a  patent ;  and  on  such  evidence,  the  House  came 
to  the  conclusion  that  the  title  was  made  out,  and  that  it  was  a 
title  descendible  to  *females.  It  must,  therefore,  have  assumed  [  *ci9  ] 
that  the  title  originated  by  a  writ  and  sitting ;  it  must  have 
come  to  the  conclusion  that  there  was  nothing  to  limit  the  effect 
of  such  summons  and  such  sitting ;  and  it  must  also  have  come 
to  the  conclusion  that  the  writ  was  to  be  presumed  to  have  been 
in  the  ordinary  form,  and  not  containing  any  special  limitations 
or  conditions,  and  that  there  was  not  such  a  probability  or  such 
a  presumption  of  its  containing  any  special  limitations  or  con- 
ditions as  to  authorize  the  House  to  proceed  upon  the  ground 
of  its  containing  any  such  restrictions  or  limitations. 

My  Lords,  there  is  then  Lord  Strangers  case,  which  is  at  least 
available  for  this  purpose,  to  show  that  where  the  writ  itself  is 
not  produced,  there  is  no  ground  upon  which  the  House  will 
abstain  from  coming  to  the  conclusion  that  it  was  a  writ  in  the 
ordinary  form,  because  by  possibility  it  might  have  been  in 
some  other  form.  That  case  is  stated  in  the  additional  case 
presented  by  Mrs.  Otway  Gave.     The  Duke  of  Athol's  petition 
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[  r620  ] 


was  referred  to  the  Lords'  Committees  for  Privileges,  and  the 
following  extracts  from  the  minute-book  of  the  Committee  prove 
that  a  copy  of  the  original  writ  to  Lord  Strange  was  not  pro- 
duced, and  that  it  was  presumed  to  have  been  in  the  usual 
words :  ''  Then  the  order  of  reference  was  read ;  the  petitions 
of  the  Duke  of  Athol  to  the  King,  claiming  the  Barony  of 
Strange,  read.  The  Attorney -GeneraV 8  report  upon  His  Majesty's 
reference  was  read  ;  counsel  were  called  in,  and  Mr.  Strange  was 
heard  for  the  claimant.  (His  Lordship  having  read  from  the 
minutes  the  proceedings  in  the  Strange  case,  as  they  were  before 
read  by  Mr.  Lynch,  5  CI.  <fe  Fin.  pp.  554 — ^555  (i),  proceeded :) 
It  was  said,  and  truly  said,  there  was  some  evidence  of  a 
writ ;  unquestionably  there  was  some  ^evidence  of  a  writ,  but 


(1)  The  passage  here  referred  to  is 
as  follows :  **  Mr,  Strange  was  heard 
for  the  claimant  (the  Duke  of  Athol), 
and  proposes  to  read  an  entry  in  the 
journal  of  this  House  of  the  20th 
of  January,  1628,  mentioning  that 
James  Strange,  chevalier,  was  sum- 
moned to  Parliament  by  writ,  dated 
the  17th  of  February,  3rd  of  Charles  I. ; 
which  beingobjected  to  by  theoounsel 
on  behalf  of  the  Crown,  insisting 
that  the  writ  itself  should  be  pro- 
duced, Mr.  Pynsent,  deputy  clerk  of 
the  Crown,  was  called  in  and  asked 
concerning  the  docket-book,  or  book 
of  entries  in  his  office,  of  writs  of 
summons ;  and  thereupon  acquainted 
the  Committee  that  the  book  of  the 
whole  reign  of  King  James  I.,  and 
of  the  first  eighteen  years  of  King 
Charles  I»,  was  not  to  be  found  in 
the  office,  he  having  delivered  several 
of  these  books  to  the  late  Lord 
Chancellor  King's  porter,  by  his 
Lordship's  order,  in  April,  1728; 
and  though  he  has  often  made  appli- 
cation for  them,  yet  they  have  not 
been  all  returned,  only  four  out  of 
five.  He  was  then  asked  as  to  the 
nature  of  them,  and  acquainted  the 
Committee  that  they  are  abstracts  of 
things  passed  the  great  seal.  He  is 
directed  to  cause  the  books  to  be 


brought  at  the  next  meeting,  and  in 
the  mean  time  to  make  the  most 
strict  search  possible  for  the  book 
that  is  missing.  Mr.  Brown,  on  the 
part  of  the  Crown,  desires  the  writ 
itself  may  be  produced,  or  an  aoooimt 
given  why  it  is  not  to  be  found.  The 
entry  of  the  20th  of  January,  1628, 
afore-mentioned,  read  out  of  the 
journal.  The  Lord  Strange  men- 
tioned, in  the  journal  the  10th  of 
March  following,  to  be  present,  also 
the  Idth  of  April,  1640,  and  follow- 
ing days.  Mr.  Russel  produces  a 
copy  of  a  writ  of  summons  to  the 
Lord  Strange  to  a  subsequent  Par- 
liament, out  of  the  Petty  Bag  Office, 
and  the  same  was  read.  Mr.  Holmes, 
deputy  record  keeper  in  the  Tower, 
examined  also  upon  oath  as  to  what 
search  he  had  made  for  a  patent  or 
grant  whereby  James  Stanley,  or 
any  other  person,  was  created  Lord 
Strange;  and  he  declared  he  had 
made  the  most  strict  search,  but  could 
find  none.  Mr.  Book,  clerk  of  the 
chapel  of  the  Bolls,  also  acquainted 
the  Committee  he  had  inspected  care- 
fully the  books,  &c.  of  the  patent 
rolls  of  King  Charles  I.,  but  could 
find  no  entry  of  any  grant  or  patent 
of  a  creation  of  Lord  Strange.  Mr. 
Alexander   Boss   produced   to    the 
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there  was  no  evidence  of  the  contents  of  the  writ;  and  this        vauz 

Pkbraob. 
precedent,  therefore,  is  as  strong  as  that  of  the  Wenttvorth  case, 

to  show  that  where  the  House  is  satisfied  that  the  title  originated 

in  a  writ  of  summons,  and  there  is  no  ground  upon  which  it  can 

be  presumed  that  the  writ  was  otherwise  than  in  the  ordinary 

form  (in  short,  it  is  stated  in  express  terms),  the  writ  is  to  be 

presumed  to  have  been  in  the  ordinary  form.   In  the  Sandys  case, 

the  circumstances  with  reference  to  this  point  are  precisely  the 

same,  and  there  the  House  assumed  that  it  was  the  usual  form.        * 

My  Lords,  these  several  cases,  although  they  do  not  correspond 
precisely  in  all  their  circumstances  with  the  Wentwortk  case,  or 
with  the  case  now  before  the  Committee,  yet  they  all  contain 
some  one,  at  least,  of  the  propositions  which  are  essential  for 
making  out  the  title  of  these  claimants.  Upon  these  precedents, 
it  appears  that  your  Lordships  have,  in  the  cases  referred  to, 
decided ;  in  the  first  place,  acting  upon  the  evidence  of  a  sitting 
unexplained  ;  and  after  proof  of  a  search  in  every  place  in  which 
it  was  likely  that  any  trace  of  a  patent  could  be  found,  finding 
the  case  to  be  one  of  negative  evidence,  proving  so  far  as  it 
went  that  there  was  no  patent,  your  Lordships  have  assumed  that 
the  sitting  was  under  a  writ ;  and  it  also  appears  that  your  Lord- 
ships having  come  to  the  conclusion  that  the  sitting  was  under 
a  writ,  in  the  absence  of  all  evidence  of  a  patent,  have  assumed 
that  the  writ  was  in  the  usual  and  ordinary  form. 

If  then  your  Lordships  are  now  disposed  to  act  upon  this 
presumption,  which  this  House  has  acted  upon  in  former  times, 
your  Lordships  can  only  come  to  the  conclusion  that  Thomas 
Lord  Yaux,  who  was  *found  sitting  in  this  House  in  the  25th  [  ''621  ] 
of  Henry  YUI.,  sat  by  writ  and  not  by  patent,  and  that  the 
writ  was  in  the  ordinary  form,  and  therefore  gave  to  him  a  title 
descendible  to  females.  Under  these  circumstances^  I  submit 
to  your  Lordships,  that  the  claim  of  Mr.  George  Mostyn  to 

Committee  an  authentic  copy  of  an  tlie  7th  of  June,  1628,  by  the  then 

Act  of   Parliament  of    the  7th  of  Lord  President,  that  the  King  had 

James  I. ,  part  of  the  preamble  read,  granted  his  writ  of  summons  to  James, 

redting  that  Ferdinando,  late  Earl  the  son  and  heir-apparent  of  William, 

of  Derby,  left  three  daughters,  Anne,  now  Earl  of  Derby,  by  the  name  of 

Fiances,  and  Elizabeth,  and  no  son.  James  Strange,  chevalier,  and  the 

The  declaration  made  to  the  House  same  was  read  out  of  the  journal." 

B.B. — ^VOL.  XLVn.  9 


130  1887.    H.  L.     6  CL.  &  FIN.  621—622.  [r.b. 

vauz  represent  and  stand  in  the  place  of  Mary  Yaux,  who  with  her 
sister,  Catherine  Yaax,  became  entitled  to  that  peerage  so  falling 
into  abeyance  on  the  death  of  their  brother,  is  made  oat ;  that 
Mr.  George  Mostyn  represents  the  one  half,  that  is  the  interest 
of  Mary  Vaux,  and  that  Lord  Pembroke  and  Mr.  Edward 
Bourchier  Hartopp  represent  the  other  half,  which  became 
vested  in  Catherine  Yaux. 

Lord  Lyndhurst: 

My  Lords,  I  do  not  rise  for  the  purpose  of  entering  at  large 
into  this  case,  but  merely  for  the  purpose  of  stating  that  I  concur 
in  the  view  that  has  been  taken  of  it  by  my  noble  and  learned 
friend.    I  am  satisfied,  after  looking  at  the  evidence  with  respect 
to  the  searches  which  have  been  made  for  a  patent,  with  so  much 
care  and  with  so  much  diligence,  not  merely  into  the  patent 
rolls,  but  into  the  offices  through  which  all  the  preliminary 
proceedings  must  pass,  that  this  was  not  a  peerage  created  by 
patent ;  and  I  think  that  what  my  noble  and  learned  friend  has 
observed  is  extremely  correct.    During  the  period  in  question, 
from  the  1st  of  Henry  VIII.,  to  the  21st  or  25th  of  Henry  VIII., 
out  of  fifteen  Peerages  that  were  created,  fourteen  were  created 
by  writ,  and  one  only  by  patent.    We  have,   therefore,  the 
strongest  evidence  leading  to  the  conclusion  that  this  Peerage 
was  not  created  by  patent ;  and  if  the  Peerage  was  not  created 
by  patent,  it  must  be  presumed  that  it  was  created  by  writ. 
[  *622  ]       The  question  then  is,  are  we  to  ^presume  that  it  was  a  writ  in  a 
general  form,  or  are  we  left  in  a  state  of  uncertainty  as  to  that 
point,  so  as  not  to  be  able  to  come  to  any  correct  conclusion? 
What  my  noble  and  learned  friend  has  stated  is  perfectly  true, 
that  during  a  period  of  500  years,  only  one  case  has  occurred  of 
a  writ  creating  a  Peerage  in  the  special  form  which  has  been 
referred  to.     Under  such  circumstances,  I  think  that  we  are 
bound  to  presume  that  the  writ  was  in  the  general  form ;  and  if 
so,  then  it  follows,  as  a  matter  of  course,  that  the  Peerage 
descends  to  heirs  general. 

My  Lords,  I  should  have  come  to  this  conclusion  independently 
of  any  authority ;  but  the  case  to  which  my  noble  and  learned 
friend  has  referred,  which  has  been  investigated  by  him  with 
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great  minuteness,  appears  to  me  to  be  precisely  the  same  with        yauz 

the  case  before  your  Lordships.    My  noble  and  learned  friend       *^br^«b. 

has  read  the  minutes  before  the  Committee  which  investigated 

that  case.    It  appears  that  there  was  evidence  to  satisfy  that 

Committee  that  there  was  no  patent,  and  they  then  came  to  the 

eonclusion  that  as  there  was  no  patent,  the  Peerage  must  have 

been  created  by  writ ;  and  if  by  writ,  they  seem  to  have  presumed, 

and,  1  think,  very  correctly,  that  it  must  have  been  a  writ  in  the 

general  form ;  and  they  came  to  the  conclusion  that  the  claim 

in  that  case  was  established.     There  appears  to  be  no  reason, 

therefore,  why  we  should  not,  on  the  authority  of  that  case,  and 

for  the  reasons  stated  in  detail  by  my  noble  and  learned  friend 

in  this  instance  come  to  the  same  conclusion.     I  will  not  enter 

at  large  into  the  question  of  pedigree :  it  appears  to  me  that  that 

is  made  out  with  great  clearness  and  precision.     It  appears, 

upon  the  evidence  at  your  Lordships'  Bar,  that  the  writs  of  that 

period  are  not  forthcoming,  and  are  not  *produceable.     We       [  ♦628  ] 

examine  as  to  a  patent,  and  we  find  there  was  no  such  patent  of 

that  period  from  the  1st  to  the  25th  of  Henry  VIII.     It  appears, 

upon  an  examination  and  investigation  of  the  patent  rolls  in  the 

Bolls'  chapel,  that  they  have  all  the  appearance  of  being  entire 

and  perfect.     With  respect  to  writs,  the  records  of  them  are 

defective  at  that  period ;  there  is  evidence,  therefore,  to  show 

distinctly  that  this  Peerage  could  not  have  been  by  patent.     We 

presume,  then,  that  it  must  have  been  by  writ;  and  as  no 

evidence  can  be  traced  of  a  special  writ,  and  the  writs  of  that 

period  are  general,  I  think,  under  those  circumstances,  we  are 

justified  in  coming  to  the  conclusion  that  this   Peerage  was 

created  by  a  writ  in  the  ordinary  form. 

Lord  Wynpord: 

My  Lords,  I  confess,  at  the  outset  of  this  case,  that  I  felt 
eansiderable  doubt  with  respect  to  both  the  points  of  law  on 
which  you  have  been  addressed  by  my  noble  and  learned  friend. 
I  am  now  satisfied  upon  both  those  points.  In  the  case  of  the 
Wentirorth  Barony,  it  was  held  that  upon  the  evidence  then 
adduced  the  presumption  of  a  writ  arose ;  and  that  presumption 
being  raised,  it  is  much  more  difficult  to  presume  a  special  writ 

9—2 
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vaux  than  it  is  to  presume  a  general  writ.  The  evidence  undoubtedly 
proves  that  at  the  time  at  which  this  Peerage  was  created,  or 
about  that  time,  in  general,  peerages  were  conferred  by  writ,  and 
not  by  patent;  and  that  is  a  circumstance  upon  which  some 
presumption  is  raised  that  this  Peerage  was  created  by  writ,  and 
not  by  patent.  In  the  next  place,  with  respect  to  a  patent,  there 
would  be  some  evidence,  not  only  of  the  patent  itself,  but  of 
some  of  the  preparatory  steps  before  the  patent  was  enrolled. 
Upon  the  investigation  of  the  case,  there  is  no  evidence  of  any 
[  ♦624  ]  preparatory  step ;  *all  the  offices  that  would  contain  such 
evidence  have  been  searched,  and  no  trace  of  any  such  patent 
has  been  found,  and  it  has  been  proved  that  not  merely  this 
particular  writ,  but  all  the  writs — which  is  still  stronger  than 
evidence  with  respect  to  this  particular  writ — all  the  writs  of 
that  time  are  either  destroyed,  or  for  some  reason  or  other 
cannot  be  found.  We  are,  therefore,  in  this  instance,  as  my 
noble  and  learned  friend  has  said,  under  the  necessity  of 
presuming  a  writ.  It  appears  by  the  journals  that  Lord  Vaux 
took  his  seat  in  this  House,  and  he  could  not  come  to  this  House 
but  by  some  writ.  Then  did  he  come  by  a  general  writ  or  by  a 
special  writ  ?  The  general  writs  are  very  numerous,  but  there 
is  only  one  special  writ.  Why  are  we  to  presume  a  special  writ, 
which  has  occurred  but  once,  and  not  a  general  writ,  which  has 
occurred  many  times?  It  appears  to  me  that  the  balance  of 
evidence  is  in  favour  of  the  presumption  that  he  was  called  here 
by  a  general  writ,  and  not  a  patent.  Though,  I  confess,  I 
lament  that  that  law  was  ever  established,  yet  I  think  that  we 
must  abide  by  it. 

With  respect  to  the  particular  claims  of  the  two  individuals 
whose  cases  are  now  before  your  Lordships,  I  felt  it  my  duty,  a 
few  days  ago,  to  examine  with  great  attention  every  link  in  the 
two  chains  of  the  pedigree,  and  it  appears  to  me  that  every  link 
is  most  satisfactorily  established,  and  there  is  evidence  which 
ought  to  satisfy  the  House  of  the  title  to  a  peerage,  for  it  is 
evidence  on  which  a  jury  could  not  hesitate  on  a  title  to  property. 
Under  these  circumstances,  I  most  fully  concur  in  the  opinion 
of  my  noble  and  learned  friend,  that  these  claims  are  most 
batisfactorily  made  out. 
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LoBD  Bbouoham  :  Vaux 

My  Lords,  not  having  attended  *the  hearing,  I  should  not  r  «g25  ] 
ha?e  taken  any  part  in  the  discussion  on  this  case,  but  I  have 
had  an  opportunity  of  reading  the  evidence,  and  I  am  perfectly 
satisfied  that  the  evidence  is  sufficient,  as  far  as  it  goes,  as  to  the 
presQinption.  I  am  perfectly  satisfied  that  in  the  circumstances 
of  this  particular  case,  there  is  sufficient  to  entitle  your  Lordships 
to  arrive  at  the  conclusion  that  there  was  a  writ,  a  summons, 
and  a  sitting  upon  that  summons.  I  wish  to  guard  myself 
against  going  any  further,  for  I  have  heard  some  parts,  but  not 
the  whole  of  the  argument  of  my  noble  and  learned  friend  who 
eommenced  this  discussion,  and  my  noble  and  learned  friend 
who  spoke  last,  that  would  rather  lead  to  a  proposition,  which 
none  of  your  Lordships,  I  trust,  on  consideration  would  be 
inclined  to  support,  namely,  that  in  the  absence  of  evidence  the 
presumption  is  in  favour  of  a  sitting  by  writ  upon  a  summons. 
That  certainly  cannot  be  what  is  meant,  and  your  Lordships  can 
only  be  understood  to  express  that  the  present  decision  has 
regard  to  the  circumstances  of  the  particular  case. 

Lord  Ltnbhubst: 

My  Lords,  the  way  in  which  I  beg  to  put  the  point,  is  this : 
The  patent  rolls  are  searched  for  the  purpose  of  ascertaining 
whether  the  Peerage  is  created  by  patent :  I  am  satisfied  upon 
the  evidence  that  the  Peerage  was  not  created  by  patent :  I  do 
not  go  into  the  detail  of  that ;  the  inquiry  was  the  most  minute 
that  could  possibly  be  instituted.  Then  if  the  Peerage  was  not 
created  by  patent,  unless  it  was  created  by  Act  of  Parliament, 
which  is  possible  but  not  probable,  it  must  have  been  created  by 
writ.  If  created  by  writ,  then  the  next  question  remains  to  be 
considered.  Was  it  a  special  or  a  general  writ?  In  500  years 
there  is  only  one  instance  of  a  special  writ,  the  case  of 
*BrtmHete.  I  think,  therefore,  that  we  are  entitled  to  assume  [  ♦626  j 
that  it  was  not  by  a  special  writ.  I  think  that  my  noble  and 
learned  friend  would  hardly  conceive  that  there  was  any  doubt 
with  respect  to  this  point. 

LoBB  Brougham: 
Certainly  not ;  it  is  not  to  that  point  I  have  addressed  myself. 
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vaux        Lord  Lyndhurst: 
Peebaoe. 

I  wish  my  view  of  the  case  to  be  distinctly  onderstood.     I 

assume  that  it  was  not  a  special  writ,  in  consequence  of  there 

having  been  only  one  special  writ  in  the  history  of  the  Peerage 

of  this  country.     I  do  not  advert  to  the  Irish  cases,  because  they 

were  in  Ireland  and  there  were  peculiar  circumstances  connected 

with  them  ;  they  were  within  three  months  of  the  abdication  of 

King  James,  and  they  have  never  been  acted  upon.     I  do  not 

think  that  we  are  entitled  to  consider  it  a  doubtful  question 

whether  it  was  a  special,  or  a  general  writ,  there  having  been 

only  one  special  writ  in  the  history  of  this  country.    If  then  this 

Peerage  was  created  by  a  general  writ  and  not  by  a  special  writ, 

the  case  on  the  part  of  the  claimants  is  made  out ;  I  do  not  go 

any  further ;  those  are  the  short  grounds  upon  which  I  put  the 

question ;  probably  I  should  have  come  to  the  same  conclusion 

even  without  the  Wentirorth  case ;  but  the  IVentworth  case  being 

an  authority  directly  and  precisely  in  point,  though  it  is  very 

generally  and  loosely  reported,  I  think  we  may  collect  from  the 

circumstances  attending  it,  that  it  was  precisely  like  the  present, 

and  that  every  point  now  considered  with  relation  to  a  special 

writ  or  a  general   writ   was  then  considered;  that  being  an 

authority,  confirms  me  in  the  opinion  I  had  formed  independently 

of  that  authority,  that  the  case  is  made  out  by  the  claimant. 

[  627  ]       Lord  Brougham  : 

My  noble  and  learned  friend  has  stated  the  ground  on  which  I 
am  of  opinion,  so  far  as  I  have  read  the  evidence  and  attended 
to  the  arguments,  that  this  case  must  be  decided.  It  is  exactly 
upon  that  ground  that  I  consider  this  claim  to  be  made  out, 
resting  upon  this  as  my  basis,  namely,  your  Lordships  being 
satisfied  that  there  was  no  patent.  The  argument  springs  from 
that  as  the  foundation  of  the  case;  but  if  we  were  to  proceed 
upon  the  general  presumption  that  because  no  person  can  sit 
here  without  being  summoned  by  a  writ,  and  that  there  must 
always  be  a  writ,  but  there  needs  not  always  be  a  patent ;  that 
therefore  we  must  presume  a  writ,  that  would  remove  the 
necessity  of  disproving  the  existence  of  a  patent  in  the 
first  place. 
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Lord  Wynford:  Vaux 

Peeraqe. 
My  noble  and  learned  friend  misunderstood  me :  I  understood 

it  precisely  in  the  same  way  as  my  noble  and  learned  friend  near 

me  (Lord  Lykdhurst),  that  there  being  no  patent  proved,  or  any 

trace  of  those  steps  having  been  taken  which  lead  to  a  patent,  I 

am  satisfied  that  there  was  not  a  patent.     Then,  on  the  other 

point,  as  Lord  Vaux  must  have  sat  here  by  writ  only,  there 

being  no  patent,  I  presume,  from  the  numerous  cases  that  there 

are  of  general  writs,  and  there  having  been  only  one  case  of 

a  special  ^Tit,   that   this  was  a  general  writ,  rather  than  a 

special  writ. 

The  Lord  Chancellor: 

I  am  not  at  all  aware  what  part  of  my  observations  could 
have  led  to  the  misunderstanding  of  my  noble  and  learned 
friend ;  for  I  never  intended  to  express  any  other  opinion  than 
the  one  which  my  noble  and  learned  friend  has  himself  expressed : 
and  in  order  to  show  the  grounds  *upon  which  I  thought  this  [  ^628  ] 
case  has  been  made  out,  I  went  laboriously  through  the  evidence 
adduced  at  the  Bar,  to  show  that  there  had  been  every  possible 
diligence  used  to  discover  the  patent,  if  there  had  been  a  patent, 
or  any  trace  of  a  patent;  and  I  stated  that  the  conclusion  to 
which  I  conceive  your  Lordships  will  come,  would  not  have 
arisen  but  from  your  Lordships  being  satisfied  that  there  was  no 
patent;  and  I  stated  that  I  conceived  your  Lordships  were 
bomid  upon  this  evidence,  finding  evidence  of  a  sitting,  and  not 
being  able  to  refer  it  to  any  other  foundation  than  a  writ,  to 
come  to  the  conclusion  that  this  was  an  estate  created  by  writ ; 
and  having  no  evidence  of  a  special  writ,  only  one  instance  of 
snch  writ  having  occurred,  to  presume  that  it  was  by  a  general 
and  not  by  a  special  writ. 

The  (Committee  then  resolved,  and  by  their  Chairman  reported 
to  the  House,  that  the  said  Barony  was  in  abeyance  between  the 
coheirs  of  Henry  Lord  Vaux;  and  that  the  petitioner,  George 
Mostyn,  was  one  of  such  coheirs,  and  that  the  petitioner, 
Edward  Bourchier  Hartopp,  was  another  of  such  coheirs,  with 
the  Earl  of  Pembroke  and  Montgomery ;  and,  consequently,  tha 
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vaux 
Peebaue. 


the  said  Barony  was  at  his  Majesty's  disposal.  The  resolution 
was,  on  the  2nd  of  March,  1837,  affirmed  by  the  House,  and 
afterwards  presented  to  his  late  Majesty.  Her  present  Majesty, 
by  her  warrant  dated  the  7th  of  March,  1888,  ordered  a  writ  of 
summons  to  be  directed  to  Mr.  Mostyn,  as  Baron  Yaux  of 
Harrowden,  with  the  place  and  precedency  belonging  to  the  said 
ancient  Barony ;  and  his  Lordship  took  his  seat  accordingly,  on 
the  12th  of  the  same  month,  next  below  Lord  Willoughby 
de  Broke. 
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[  ♦e?!  ] 


Wbit  op  Ebeob. 
GEOEGE  WRIGHT  v.  SANDFORD  TATHAM. 

(6  Clark  &  FinneUy,  670—775;  S.  C.  2  Jur.  461.) 

On  a  question  of  the  competency  of  a  party  to  make  a  will,  letters 
written  to  that  party  by  third  persons  since  deceased,  and  found  (many 
years  after  their  date)  among  his  papers,  are  not  admissible  in  evidence, 
without  proof  that  he  himself  acted  upon  them. 

This  was  an  action  of  ejectment  commenced  in  the  Court  of 
King's  Bench  by  the  defendant  in  error  against  the  plaintiff  in 
error,  to  recover  possession  of  lands  in  Lancashire. 

The  first  occasion  on  which  this  cause  came  before  a  jury  was 
on  an  issue  of  devisacit  vel  noii,  directed  by  the  Court  of 
Chancery,  and  tried  before  Mr.  Justice  Park,  at  the  Spring 
Assizes,  1880,  at  York,  to  which  venue  the  cause  had  been 
removed,  on  account,  as  it  was  alleged,  of  the  great  excitement 
and  prejudice  prevailing  in  Lancashire  on  the  subject  in  dispute. 
*The  verdict  then  found  affirmed  the  will.  A  motion  for  a  new 
trial  having  been  made  before  Sir  J.  Leach  and  refused,  it  was 
renewed  before  Lord  Brougham,  L.  C,  who,  in  consequence  of 
having  been  counsel  for  Admiral  Tatham  in  the  trial  of  the 
issue  and  on  the  motion  before  Sir  J.  Leach,  called  to  his 
assistance  in  the  hearing  of  it  Lord  Chief  Justice  Tindal  and 
Lord  Lyndhurst,  C.  B.,  and  who  finally,  upon  their  advice, 
delivered  judgment,  refusing  the  motion.  (I'athani  v.  Wright, 
2  Buss.  &  Myl.  1.)  The  heir-at-law  then  brought  ejectment, 
and  the  first  trial  came  on  before  Mr.  Baron  Gumey,  at  the 
Lancashire  Spring  Assizes  in  1888,  when  a  verdict  was  found  for 
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the  plaintdfT.    Letters,  the  admissibility  of  which  in  evidence      Wbioht 

was  the  question  now  brought  before  the  House,  were  rejected,      tatham. 

A  bill  of  exceptions  having  been  tendered,  the  case  was  argued 

in  the  Exchequer  Chamber ;  and  a  division  of  opinion  occurring 

among  the  Judges,  a  t-enire  de  novo  was  awarded.     {Wright  v. 

Tatham,  1  A.  &  E.  3;  8  Nev.  &  Man.  260)  (i).     The  cause 

came  on  again  for  trial  before  the  same  learned  Baron,  at  the 

Lancashire  Summer  Assizes,  1884,  when  the  same  letters  being 

again  tendered  in  evidence,  he  received  them,  and  the  jury  found 

a  verdict  for  the  defendant.    A  motion  was,  upon  this  ground 

(and  some  others  not  now  in  discussion),  made  for  a  new  trial ; 

and  Lord  Denman,  after  time  taken  to  consider,  delivered  the 

judgment  of  the  Court,  declaring  the  letters  to  be  inadmissible, 

and  therefore  making  the  rule  for  a  new  trial  absolute.     (7  A. 

&  E.  318,  880,  and  6  Nev.  &  Man.  182.)     At  the  Lancashire 

Summer  Assizes,  in  1886,  the  cause  was  again  tried  before  Mr. 

Justice  Coleridge.    The  letters  were  tendered  and  rejected,  and 

the  jury  found  a  verdict  for  the  plaintiff.    Bills  of  exceptions 

were  tendered  by  both  parties.    Judgment  was  signed  as  of 

course  *for  the  plaintiff  in  the  Court  of  King's  Bench,  and  a  writ       [  *672  ] 

of  error  was  then  brought  in  the  Exchequer  Chamber,  embodying 

the  exceptions  tendered  on  both  sides,  and  the  case  was  argued 

in  Hilary  vacation,  1887,   before   Lord  Chief  Justice  Tindal, 

Justices  Park,  Gaselee,  and  Bosanquet,  and  Barons  Parke  and 

Gumey ;  and  again  in  Easter  vacation  of  that  year,  before  the 

same  learned  Judges,  with  the  exception  of  Mr.  Justice  Gaselee, 

who  had  retired,  and  whose  place  had  been  supplied  by  Mr. 

Justice  Coltman.     The  Judges  were  equally  divided  in  opinion, 

and  the  judgment  of  the  Court  below  was  therefore  affirmed. 

(7   A.   &    E.    886,   408,   and  2  Nev.   &   Perry,   806.)      Upon 

this  affirmance  the  present  writ  of  error  in  Parliament  was 

brought. 

The  bill  of  exceptions  tendered  by  the  plaintiff  in  error  was  in 
substance  as  follows : 

And  upon  the  said  trial  it  became  and  was  a  matter  in 
controversy  and  at  issue  between  the  said  parties  whether  or  not 
the  said  John  Marsden  was  and  had  been,  from  his  attaining  to 
(1)  See  the  report,  40  B.  R.  226. 
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Wright  competent  age  in  the  year  1779,  and  down  to  and  at  the  time  of 
Tatham.  his  making  the  will  and  codicil  in  question  in  the  years  1822  and 
1825  respectively,  a  person  of  sane  mind  and  memory,  and 
capable  of  making  a  will;  and  as  evidence  to  maintain  the 
affirmative  of  the  said  matter  in  controversy  and  at  issue,  the 
counsel  for  the  said  defendant  proved  that  after  the  death  of  the 
said  John  Marsden  many  letters  addressed  to  him  by  various 
persons  were  found,  with  other  papers,  in  a  cupboard  under  his 
book-case  in  his  private  room,  and  that  to  many  of  these  letters, 
letters  had  been  written  and  sent  in  answer,  which  last-mentioned 
letters  were  proved  to  be  in  the  handwriting  of  and  signed  by  the 
said  John  Marsden,  and  that  upon  some  others  of  the  letters  so 
[  •673  J  found  there  were  indorsements  in  the  handwriting  of  *the  said 
John  Marsden;  and  which  letters  so  answered  and  indorsed, 
were  tendered  and  received  in  evidence  upon  the  said  matter  in 
controversy  and  at  issue.  That  amongst  the  letters  so  found, 
there  was  found  a  letter  addressed  to  the  said  John  Marsden 
by  one  Charles  Tatham,  the  brother  of  the  said  Sandford 
Tatham,  and  a  cousin  of  the  said  John  Marsden,  who  was  at 
the  time  of  the  date  and  writing  of  the  said  letter,  and  for  some 
years  after,  staying  in  America,  and  which  letter  purported 
to  be  dated,  **  Alexandria,  12th  October,  1784,"  and  which 
letter  was  open  and  the  seal  broken,  and  of  which  the  following 
is  a  copy : 

"  My  dear  Cousin, — You  should  have  been  the  first  person  in 
the  world  I  would  have  wrote  too  had'nt  my  time  been  imploy'd 
by  affairs  that  called  for  my  more  imeadeate  atention,  in  the 
first  place  I  am  caird  upon  by  my  buseness  it  being  the  first  con- 
sideration must  by  no  means  be  neglected.  As  for  my  brother 
his  goodness  is  such  that  I  know  he  will  excuse  me  till  I  am 
more  disengaged  was  I  to  write  to  him  in  my  present  embarased 
situation  I  perhaps  might  only  do  justice  to  my  own  feelings  & 
he  might  construe  it  deceit  so  different  an  oppinion  have  I  of 
him  to  mankind  in  genl.  who  above  all  things  are  fond  of  flattery. 
I  shall  now  proceed  to  give  you  a  small  idea  of  what  has  passed 
since  my  departure  from  Whitehaven  as  I  supose  Harry  long 
ere  now  has  told  you  the  rest.    We  sail'd  the  14th  July  &  had 
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good  weather  the  chief  of  the  way,  but  as  you  know  nothing  of      Wbioht 

sea  fareing  matters  it  is  not  worth  while  to  dwell  upon  the      tathah. 

subject  we  reach'd  the  Cape  of  Virginia  the  18th  Septr.  but  did 

not  get  heare  till  the  beginning  of  the  present  month  so  we  were 

about  twenty  days  in  coming  850  miles.    When  I  arrived  I  was 

no  little  consumed  to  find  the  town  in  a  most  shocking  condition 

the  people  *dieing  from  5  to  10  per  day  &  scarsely  a  single  house       [  •674  ] 

in  town  cleare  of  descease  which  proves  to  be  the  putrid  fevour. 

I  am  going  to  Philadilphia  in  a  few  days  if  God  spares  my  life 

and  permits  me  my  health  and  their  I  intend  to  stay  till  affairs 

here  bare  a  more  friendly  aspect,  &  so  the  next  time  you  here 

from  me  will  be  I  expect  from  that  place,  tho'  you'l  please  to 

direct  to  me  heare  as  usual.     God  bless  you  my  dear  cousin  and 

may  you  still  be  blessd.  with  health,  which  is  one  of  the  greatest 

blessings  we  require  hear  is   the  sinseare  wish  of   dr.  Gosn. 

your  affect,  kinsman   and  very  humble  servt.,   Cha.  Tatham. 

— P.S.  Pray  give  my  kind  love  to  my  aunt  my  brother  and 

my  cousin  Betty,  allso  my  complements  to  all  the  rest  of  the 

family  and  all  others  my  former  acquintances,  &c. — Alexandria, 

12th  Octr.,  1784." 

And  the  counsel  for  the  said  defendant  further  proved  that  the 
said  letter  was  marked  with  the  London  post-mark  as  a  ship- 
letter,  and  was  in  the  handwriting  of  the  said  Charles  Tatham, 
and  addressed  to  the  said  John  Marsden,  Esquire,  Wennington 
Hall,  where  the  said  John  Marsden  then  resided;  and  it  was 
also  proved  that  the  said  Charles  Tatham  was  personally 
acquainted  with  the  said  John  Marsden,  and  had  been  dead 
many  years.  And  amongst  the  said  papers  of  the  said  John 
Marsden  there  was  found  the  following  draft  or  copy  of  a  letter 
from  the  said  John  Marsden,  to  the  said  Charles  Tatham,  in  the 
handwriting  of  the  said  John  Marsden : 

"  Dear  Cousin, — I  received  your  letter  some  time  ago,  wherein 
you  mentioned  that  you  had  sent  me  a  map  of  the  United  States 
of  America,  to  the  care  of  Mr.  George  Welsh,  merchant,  in 
Liverpool.  I  deferred  writing  till  such  times  as  I  had  made 
inquiry  ♦after  it,  but  did  not  get  the  map  till  the  7th  instant.  [  •ri7r, 
You  mentioned  in  your  letter  that  you  bad  sent  me  a  small 
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Wbioht  quantity  of  dried  fruit :  I  received  nothing  but  the  map,  for  which 
Tatham.  I  *^™  obliged  to  you.  My  aunt  has  had  very  poor  health  since 
you  left  England,  she  has  scarce  ever  been  well ;  I  am  in  hopes 
she  is  getting  better  again;  I  think  that  change  of  air  and  a 
journey  would  be  of  service  to  her.  We  have  lately  had  an 
account  of  poor  Mrs.  Smith's  death ;  she  died  at  St.  Albans  the 
7th  instant.  My  aunt  has  had  a  letter  from  your  brother 
Harry,  he  is  very  well.  It  is  reported  that  your  acquaintance, 
Mr.  John  Bradshaw,  is  going  to  be  married  to  a  Miss  Fell,  of 
Lancaster ;  whether  there  is  any  truth  in  it  or  not,  I  cannot  tell. 
I  suppose  you  have  received  my  last  letter,  wherein  you  will  see 
an  account  of  your  nurse's  death.  I  have  nothing  further  to 
add,  but  compliments  from  my  aunt  and  your  cousin  Betty.  I 
am,  dear  Cousin,  your  affectionate  kinsman,  J.  Marsdbn. — 
Wennington  Hall,  June  1st,  1787. 

"  C.  Tatham,  Esq." 

Which  draft  or  copy  of  such  letter,  from  the  said  John  Marsden 
to  the  said  Charles  Tatham,  was  produced  and  read  in  evidence 
on  the  part  of  the  said  defendant.  And  thereupon  the  counsel 
for  the  said  defendant  proposed  and  tendered  the  said  letter  of 
the  said  Charles  Tatham  to  be  admitted  and  read  to  the  jury  as 
evidence  for  the  defendant,  upon  the  said  matter  so  in  controversy 
and  at  issue  as  aforesaid ;  but  the  counsel  for  the  said  lessor  of 
the  plaintiff  objected  to  the  admissibility  of  such  letter  as  evidence, 
and  to  its  being  read  to  the  jury ;  and  the  said  Justice  stated  his 
opinion  to  be,  and  held,  that  the  said  letter  was  not  by  law 
[  *Cu6  ]  admissible  as  evidence,  and  refused  to  ^admit  the  same  to  be 
read  to  the  jury.  Whereupon  the  counsel  for  the  said  defendant 
made  his  exception  to  the  said  opinion  and  ruling  of  the  said 
Justice,  and  tendered  this  his  bill  of  exceptions  thereon.  And 
also  as  evidence  to  maintain  the  affirmative  of  the  said  matter  so 
in  controversy  and  at  issue  as  aforesaid,  the  counsel  for  the  said 
defendant  proved*  that  after  the  death  of  the  said  John  Marsden, 
and  at  the  same  time  and  place  where  the  said  letter  from  the 
said  Charles  Tatham  was  found,  there  was  found  amongst  the 
said  letters  before  mentioned  a  letter  addressed  to  the  said  John 
Marsden,  at  Wennington  aforesaid,  where  he  then  resided,  by  one 
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Oliver  Marion,  and  which  letter  purported  to  be  dated  20th  May,  Wright 
1786,  and  was  open,  and  the  seal  of  which  was  broken,  and  of  tatham. 
which  the  following  is  a  copy : 

"Dear   Sir, — I  beg  that  you  will  order  your  attorney  to 

wait  on  Mr.  Atkinson  or  Mr.  Watkinson,  &  propose  some  terms 

of  agreement   between   you  and   the  parish   or   township,   or 

disagreeable  things  must  unavoidably  happen.     I  recommend 

that  a  case  should  be  settled  by  your  &  their  attorneys,  il*  laid 

before  councill,  to  whose  opinion   both   sides   should  submit, 

otherwise  it  will  be  attended  with  much  trouble  &  expense  to 

both  parties.    I  am,  Sr.  with  compliments  to  Mrs.  Cookson,  your 

humble  servant,  i^c. 

"Oliver  Marton. 

"  May  ye  20th  1786.     I  beg  the  favour  of  an  answer  to  this. 
"  John  Marsden,  esq.,  Wennington." 

And  the  counsel  for  the  said  defendant  further  proved  that  the 

said  Oliver  Marton  was  at  the  date  and  writing  of  the  said  letter 

the  vicar  of  Lancaster,  *a  town  about  eleven  miles  distant  from       [  «677  ] 

the   then   residence  of  the  said  John  Marsden,  that  he  was 

acquainted  with  the  said  John  Marsden,  and  that  he  had  been 

dead  upwards  of  thirty  years,  and  that  the  letter  was  in  his 

handwriting.    And  the  counsel  for  the  said  defendant  further 

proved  that  one  James  Barrow  was  at  the  time  of  the  date  of  the 

said  letter  the  attorney  of  the  said  John  Marsden,  and  had  been 

dead  upwards  of  thirty-five  years,  and  that  an  indorsement  on 

the  back  of  the  said  letter,  of  these  words,  ''  20th  May,  1786. 

Letter  from  Mr.  Marton  to  Mr.  Marsden,"  was  in  the  handwriting 

of  the  said  James  Barrow ;  and  thereupon  the  said  counsel  for 

the  said  defendant  proposed  and  tendered  the  said  letter  to  be 

admitted  and  read  to  the  jury  as  evidence  for  the  said  defendant 

upon  the  matter  so  in  controversy  and  at  issue  as  aforesaid.   But 

the  counsel  for  the  lessor  of  the  said  plaintiff  objected  to  the 

admissibility  of  such  letter  as  evidence,  and  to  its  being  read  to 

the  jury ;  and  the  said  Justice  stated  his  opinion  to  be,  and  held, 

that  the  said  letter  was  not  by  law  admissible  as  evidence,  and 

refused  to  admit  the  same  to  be  read  to  the  jury.     Whereupon 

the  counsel  for  the  said  defendant  made  his  exception  to  the  said 
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Wbioht  opinion  and  ruling  of  the  said  Justice,  and  tendered  this  his  bill 
Tatham.  ot  exceptions  thereon.  And  also  to  maintain  the  affirmative 
of  the  said  matter  so  in  controversy  and  at  issue  as  afore- 
said, the  counsel  for  the  said  defendant  proved  that  after  the 
death  of  the  said  John  Marsden,  and  at  the  same  time  and 
place  when  the  said  letters  from  the  said  Charles  Tatham 
and  Oliver  Marton  were  found,  there  was  found  amongst  the 
said  letters  before  mentioned  a  letter  addressed  to  the  said 
John  Marsden  by  one  Henry  EUershaw,  which  was  open, 
and  the  seal  of  which  was  broken,  of  which  the  following  is 
a  copy : 

[  678  ]  "Dear  Sir, — I  should  ill  discharge  the  obligation  I  feel  myself 

under,  if,  in  relinquishing  Hornby,  I  did  not  offer  you  my  most 
grateful  acknowledgments  for  the  abundant  favours  of  your 
hospitality  and  beneficence.  Gratitude  is  all  that  I  am  able  to 
give  you,  and  I  am  happily  confident  that  it  is  all  that  you  expect. 
I  have  only  therefore  to  assure  you,  that  no  circumstances  in  this 
world  will  ever  obliterate  from  my  heart  and  soul  the  remem- 
brance of  your  benevolent  politeness.  May  the  Good  Almity 
long  bless  you  with  health  and  happiness !  and  when  his 
providence  shall  terminate  your  Xtian  warfare  upon  earth,  may 
the  angels  of  the  Lord  welcome  you  into  blessedness  everlasting ! 
It  will  afford  me  pleasure  to  continue  my  services  during  the 
vacancy,  if  agreeable  to  you.  With  every  sentiment  of  respect 
and  affection  to  yourself  and  the  worthy  family  at  the  Castle,  I 
hope  you  will  ever  find  me  your  grateful,  faithful  and  obliged 
servant,  Henry  Ellershaw. — Please  deliver  the  enclosed  to 
Mr.  Wright,  Chapel-le-Dale,  3d  Octr.  1799.''— Addressed  "  John 
Marsden,  Esqre.  Hornby  Castle." 

And  the  counsel  for  the  said  defendant  further  proved  that  the 
said  Henry  Ellershaw  had  been  for  several  years  the  curate  of 
the  chapelry  of  Hornby,  to  which  he  had  been  appointed  by  the 
said  John  Marsden,  as  patron  of  the  said  chapelry,  and  that  he 
was  well  acquainted  with  the  said  John  Marsden ;  that  he  had 
been  dead  some  years ;  that  the  letter  was  in  his  handwriting, 
and  that  it  had  been  written  by  him  in  the  presence  of  the  Bev. 
John  Garnett,  his  assistant,  when  he  the  said  Henry  Ellershaw 
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was  about  relinquishing  the  said  preferment.    And  thereupon      wbioht 
the  said  counsel  for  the  said  defendant  proposed  *and  tendered      tatham. 
the  said  letter  to  be  admitted  and  read  to  the  jury,  as  evidence       [  *679  ] 
for  the  said  defendant  upon  the  matter  so  in  controversy  and  at 
issue  as  aforesaid ;  but  the  counsel  for  the  said  plaintiff  objected 
to  the  admissibility  of  such  letter  as  evidence,  and  to  its  being 
read  to  the  jury ;  and  the  said  Justice  stated  his  opinion  to  be, 
and  held,  that  the  said  letter  was  not  by  law  admissible  as 
evidence,  and  refused  to  admit  the  same  to  be  read.    Whereupon 
the  counsel  for  the  said  defendant  made  his  exception  to  the  said 
opinion  and  ruling  of  the  said  Justice,  and  tendered  this  his  bill 
of  exceptions  thereon. 

[After  hearing  argument,  the  Lord  Chancellor  submitted 
to  the  Judges  the  question  whether  the  three  letters  herein- 
before set  out  were  admissible  in  evidence,  on  behalf  of  the 
plaintiff  in  error.] 

Coleridge,  J. :  r  688  1 

In  answer  to  the  question  stated  by  your  Lordships,  I  beg 
humbly  to  express  my  opinion  that  neither  of  the  letters  was 
properly  admissible  in  evidence.  Only  three  grounds,  that  I  am 
aware  of,  have  been  stated  in  argument  for  their  admissibility, 
and  I  can  conceive  no  more :  it  has  been  urged,  1st,  that,  con- 
sidering the  nature  of  the  question  at  issue,  the  time  when  the 
letters  were  written,  and  the  decease  of  the  writers,  they  are 
admissible  as  declarations  of  the  unbiassed  opinions  of  those 
writers;  opinions  on  which  they  acted,  and  as  accompanying 
such  acts:  2ndly,  it  has  been  said  that  they  are  admissible  as 
acts  of  treatment,  exhibited  by  the  writers  towards  Mr.  Marsden : 
Srdly,  that  they  are  admissible  because  they  accompany  and 
explain  acts  done  by  Mr.  Marsden.  The  first  two  grounds  apply 
generally,  and,  if  correct  in  principle,  would  sustain  the  admission 
of  all  the  three  letters :  but  I  think  they  are  not  to  be  supported : 
the  last  is  undoubtedly  sound  as  a  rule,  and  therefore  each  letter 
must  be  tried  by  it,  and,  in  order  to  exclude  all,  all  must  be 
shown  not  to  fall  within  it. 

The  first  ground  on  which  the  admissibility  of  the  letters  is 
rested,  lays  all  participation,  all  acts  by  Mr.  Marsden  in  regard  to 
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Wbight      them,  out  of  the  question:  it  becomes  indifferent  whether  the 

Tatham.  letters  ever  reached  him  or  not ;  the  only  things  material  are  the 
writing  and  sending.  The  former  shows  the  opinion  of  the  writer, 
the  latter  vouches  it.  But,  if  the  writer  were  alive,  and  producible 
in  court,  although  the  same  reasoning  would  apply,  it  could 

[  *689  ]  hardly  be  contended  that  the  letters  could  be  read ;  ^the  first 
principles  of  the  law  of  evidence  would  prevent  it ;  and  I  do  not 
think  it  can  be  said  that  the  death  of  the  writer  necessarily  varies 
the  rule.  It  is  every  day's  experience  that  the  death  of  a  witness 
deprives  the  party  of  the  testimony  he  would  have  given,  although 
his  statement  of  it,  and  his  having  acted  upon  the  faith  of  it, 
may  be  capable  of  the  clearest  proof.  Nor  does  the  rule  vary 
because  the  remoteness  of  the  period,  and  the  absence  of  any 
dispute  on  the  matter  at  the  time,  put  aside  all  suspicion  of 
insincerity.  The  general  rule  still  remaining  the  same,  that 
evidence  must  be  given  upon  oath ;  and  it  being  certain  that  this 
case  does  not  fall  within  any  of  the  known  exceptions  hitherto 
stated  in  our  books,  is  there  any  new  principle  on  which  it  may 
be  rested  ?  As  all  the  participation  by  Mr.  Marsden  is  by  the 
supposition  excluded,  the  letters  stand  on  exactly  the  same  footing 
as  if  they  had  been  addressed  or  their  contents  really  stated  to  a 
third  person ;  and  the  argument  for  the  defendant  below  has  met 
this  view  of  the  case,  as  it  was  bound  to  do.  One  learned  counsel 
at  your  Lordships'  Bar  contends  that  the  opinion  expressed  in 
or  to  be  collected  from  the  letter  is  evidence,  because  it  is  a 
declaration  accompanying  the  acts  of  writing  and  sending  the 
letter.  But  the  answer  to  this  is  irresistible ;  wherever  a  declara- 
tion, in  itself  inadmissible,  is  admitted  as  part  of  an  act,  because 
it  explains,  qualifies,  or  completes  it,  the  act  itself  must  be 
evidence  in  the  cause  without  the  declaration ;  but,  in  the  present 
case,  dismiss  the  declaration,  and  the  act  itself  becomes  wholly 
irrelevant,  and  therefore  inadmissible.  It  is  merely  arguing  in 
a  circle,  first  to  pray  in  aid  the  declaration  to  make  the  act 
relevant,  and  then  to  make  the  declaration  admissible  by  showing 
it  to  be  a  part  of  the  act.     Another  learned  counsel,  feeling  this, 

[  •690  ]  has  therefore  more  boldly  *asserted  that  in  this  case  mere  opinion 
as  such  is  evidence,  and  that  this  is  the  expression  of  opinion 
legitimately  proved  as  any  other  act.     Suppose,  says  he,  his 
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fellow  townsmen  had  elected  Mr.  Marsden  to  be  their  representa-  Wbight 
tive  in  Parliament,  might  I  not  prove  that  fact  as  evidence  of  tatham. 
their  opinion  of  his  competency  ?  Assuming,  as  the  argument 
does,  that  Mr.  Marsden  is  connected  with  such  election  by  no 
act  on  his  part  before,  at  the  time,  or  after,  I  distinctly  answer, 
no.  The  question  seems  to  me  based  on  the  fallacy,  that,  what- 
ever is  morally  convincing,  and  whatever  reasonable  beings  would 
form  their  judgments  and  act  upon,  may  be  submitted  to  a  jury. 
The  mere  word  of  a  man  of  character,  the  mere  opinion  of  a  man 
of  experience  and  prudence,  where  by  some  act  he  vouches  its 
sincerity,  will  naturally  and  properly  influence  our  opinions ;  but 
the  law  of  England  requires  the  sanction  of  an  oath  to  that  which 
is  to  influence  the  verdict  of  a  jury.  I  do  not  indeed  concede, 
though  it  is  not  perhaps  necessary  now  to  decide  the  point,  that 
the  mere  opinion  of  a  witness,  even  on  oath,  is,  as  such, 
admissible  evidence  upon  a  question  of  competency.  Where  you 
can  bring  the  decision  of  that  question,  as  you  sometimes  may, 
to  depend  upon  deductions  from  scientific  premises,  you  may 
hear  those  deductions  expressed  as  opinions  by  scientific  men. 
The  necessity  of  the  case  justifies  this  departure  from  the  general 
role ;  but  competency,  in  the  main,  is  a  question  of  fact,  and  the 
jury  are  to  draw  their  conclusion  from  the  evidence  of  the  facts 
before  them,  not  from  the  opinions  which  others  may  have 
formed  from  facts  not  before  the  jury.  I  admit  that,  in  practice, 
where  the  witness  to  facts  is  present,  it  is  by  no  means  uncommon 
to  ask  directly  for  his  opinion  :  such  a  question  it  would  be  idle 
to  object  to;  for,  the  objection  would  only  lead  to  a  detailed 
^inquiry  into  particular  facts,  which  the  witness  is  there  ready  [  *69i  ] 
to  go  into.  Nothing,  therefore,  would  be  gained  by  it.  I  am 
not,  however,  aware  that  this  question  has  ever,  upon  argument, 
been  decided  to  be  correct  in  form.  But  if  it  be,  the  argument 
is  by  no  means  relieved  from  another  insuperable  difficulty :  if 
opinion,  merely  as  such,  be  evidence,  it  cannot  be  proved  by 
hearsay  in  the  case  supposed,  of  an  election  to  Parliament  offered 
to  prove  the  opinion :  such  election  can  amount  to  no  more  than 
this,  that  each  elector  may  be  considered  to  say,  I  vote  for  Mr. 
Marsden,  because  I  believe  him  to  be  competent:  the  number 
makes  no  difference.  Now,  proof  of  this  declaration  per  se 
B.B. — ^VOL.  xiivn.  10 
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Wright  would  not  be  legitimate  evidence  of  the  elector's  opinion ;  and  it 
Tatham .  is  i^ot  made  evidence  by  the  fact  that  he  votes  in  accordance : 
that  fact,  indeed,  may  make  the  declaration  morally  more  con- 
vincing ;  but  it  is  not  in  itself  admissible,  because  irrelevant  to 
the  question  of  competency.  One  other  case,  put  by  the  same 
learned  counsel  in  this  part  of  his  argument,  it  may  be  as  well  to 
notice  here :  Mr.  Marsden  had  executed  a  bond  to  the  late  Mr. 
Bell,  for  a  large  sum  of  money  lent.  Proof  of  the  execution  of 
the  bond,  let  in  proof  of  all  the  circumstances  attending  the 
loan — that  Mr.  Bell  had  known  him  (with  the  remark  that  he 
must  have  thought  him  competent) — and  that  he  was  a  very 
good  judge  of  such  matters.  No  doubt  it  did.  The  act  of 
executing  the  bond  was  an  act  of  Mr.  Marsden's.  To  see  what 
its  quality  was,  and  what  inferences  were  to  be  drawn  from  it,  it 
was  necessary  to  look  into  all  the  surrounding  circumstances; 
and  those  circumstances  therefore  becoming  evidence,  it  became 
impossible  to  restrain  either  counsel  or  jury  from  a  considera- 
tion of  Mr.  Bell's  opinion,  which  in  itself  would  not  have  been 
[  *692  ]  ^evidence.  But  it  is  overlooking  solid  distinctions  thence  to 
infer,  as  was  attempted  in  argument,  that  it  might  have  been 
shown  that  Mr.  Bell  had  made  him  his  executor ;  because  that 
would  be  only  doing  directly  what  in  the  admitted  evidence  in 
the  cause  had  been  done  indirectly.  Gould  that  fact  have  been 
shown  in  Mr.  Bell's  lifetime  without  calling  him  ?  If  not,  how 
would  his  death  have  made  it  evidence  ? 

Upon  principle,  then,  I  think  it  abundantly  clear,  that,  upon 
the  first  ground  suggested,  these  letters  are  not  receivable. 

But  we  are  pressed  with  the  authority  of  the  Ecclesiastical 
Courts  (i).  I  agree  that  this  is  a  subject  over  which  they  have 
jurisdiction,  and  with  which  they  are  in  practice  very  conversant. 
I  agree  in  the  great  convenience  of  having  but  one  rule  of 
evidence  in  every  Court  in  which  the  same  subject-matter  comes 
for  decision :  and,  filled  as  the  judgment-seats  in  those  Courts 
are,  and  have  been  for  many  years,  their  decisions  will  be  received 

(1)  The  practice  here  referred  to  which  were,  by  the  Supreme  Court 

became  obsolete  imder  the  Act  estab-  of  Judicature  Act,   1873  (36  &  37 

lishing  the  Probate  Court  (20  &  21  Vict.  c.  66),  s.  16,  transferred  to  the 

Yict.  c.  77,  8.  33),  the  functions  of  High  Court  of  Jostioe.— B.  C. 
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by  no  one  with  more  respect  than  by  myself.   I  do  not,  therefore,      wbight 
presome  to  question  the  decisions  referred  to.     But,  when  a  rule      tatham. 
of  evidence  is  sought  to  be  imported  thence  into  our  Courts  of 
Common  Law,  I  remember  that  rules  of  evidence  are  technical, 
framed,  and  wisely  framed,  with  reference  to  the  tribunal  in 
which  they  are  to  be  applied ;  and  that  what  may  be  a  safe  rule 
when  the  same  Judge  decides    both  law  and   fact,   may  be 
dangerous  when  the   fact  is   entrusted  to  the   jury.     Other 
acknowledged  differences  as  to  the  rules  of  evidence  prevail 
between  the  two  Courts ;  and  the  same  argument  which  is  urged 
to-day  for  the  admission  of  these  letters,  might  be  pressed 
to-morrow  for  the  proof  of  handwriting  by  direct  comparison,  for 
the  examination  of  witnesses  secretly,  or  for  the  proof  *of  certain       [  •«»»  j 
charges  by  not  less  than  two  witnesses,  where  the  rule  of  the 
common  law  requires  but  one. 

I  have  been  so  full  in  considering  the  first  ground  on  which 
the  admissibility  of  these  letters  is  rested,  that  I  need  say  little 
on  the  second,  the  same  principles  being  applicable  to  both. 
Treatment  of  another,  it  has  been  observed,  is  a  somewhat 
ambiguous  term :  it  may  mean  that  demeanour  towards  a  third 
person  of  which  he  is  conscious,  and  which  ought  naturally  to 
produce  some  effect  on  an  intelligent  being,  to  be  displayed  in 
some  outward  act;  or  it  may  simply  refer  to  the  agent,  and 
exclude  all  consciousness  on  the  part  of  the  third  person.  It  is 
in  this  latter  sense  that  the  term  is  here  used,  and  in  this  sense 
treatment  is  at  best  but  a  demonstration  of  opinion  ;  and,  conse- 
quently, if  I  am  right  in  the  remarks  that  I  have  made  upon 
opinion,  these  letters  cannot  be  receivable  as  acts  of  treatment. 

I  am  now  brought  to  the  consideration  of  the  third  ground 
taken  by  the  counsel  for  the  defendant  below,  that  these  letters 
are  admissible,  because  they  accompany  and  explain  acts  done  by 
Mr.  Marsden  ;  in  other  words,  that  there  is  evidence  with  respect 
to  each  of  these  letters  that  Mr.  Marsden  had  done  some  act, 
which  act  would  in  itself  be  relevant  to  and  admissible  upon 
the  point  in  issue,  his  competency;  and  the  act  itself  being 
admissible,  whatever  accompanies  it,  and  serves  to  explain  its 
character,  is  relevant  and  admissible  also.  The  principle  here 
applied  is  admitted  on  all  hands  to  be  correct,  and  was  laid  down 

10— a 
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Weight      by  the  Court  of  Queen's  Bench  when  a  new  trial  was  granted  in 

tatham.      I^oe  d.  Tatham  v.  Wright,   The  only  question  therefore  remaining 

is  one   of   fact — whether  there  was  any  evidence  of  such  act 

by  Mr.  Marsden  in  regard  to  all  or  any  one  of  these  letters. 

[  *694  ]  It  must  be  admitted,  *that  the  burden  of  affirmatively  showing 
sudh  evidence  rests  on  the  party  tendering  the  letters :  it  must 
also  be  admitted,  I  think,  that  on  a  question  of  competency  all 
inferences  from  acts  which  assume  the  competency  of  the  agent, 
are  to  be  excluded  ;  for,  that  being  the  matter  under  discussion, 
to  assume  it,  and  to  draw  any  inference  from  such  assumption 
which  may  help  to  prove  the  competency,  is  to  reason  in  a  circle. 
On  the  other  hand,  I  shall  freely  concede  that  neither  fraud  nor 
the  want  of  competency  is  to  be  presumed.  Under  these  condi- 
tions, I  examine  the  evidence  from  which  I  am  desired  to  draw  the 
conclusion  that  Mr.  Marsden  did  any  independent  intelligent  act 
with  respect  to  any  one  of  these  letters.  And,  first,  as  to  the 
letter  dated  in  1784,  from  G.  Tatham.  What  is  the  evidence  ? 
It  is  found  after  the  testator's  death  with  other  papers  and  many 
letters  addressed  to  him,  to  some  of  which  drafts  of  answers  in 
his  handwriting  are  found  in  the  same  place,  and  others  of  which 
are  indorsed  in  his  handwriting.  The  time  of  finding  is  not 
stated ;  the  place  is  a  cupboard  under  his  bookcase,  in  his 
private  room ;  the  letter  is  found  open,  and  the  seal  broken ;  the 
writer  was  a  relation,  and  personally  known  to  Mr.  Marsden, 
and  had  been  dead  many  years.  Further  than  this,  a  draft  of  a 
letter  from  Mr.  Marsden  to  G.  Tatham,  dated  in  1787,  was  found 
in  the  same  place  :  this  draft  referred  to  another  letter,  but  not 
to  this  letter,  from  G.  Tatham,  and  also  to  a  previous  letter  from 
Mr.  Marsden.  These  particulars  are  adduced  in  order  to  raise  a 
reasonable  presumption  that  Mr.  Marsden  opened  and  read  the 
letter.  If  they  raise  this  presumption,  I  do  not  rely  upon  what 
is  undoubtedly  true,  that  the  mere  competency  to  open  and  read 
a  letter  would  be  the  logical  conclusion  to  be  drawn,  and  that  the 

f  *696  ]  letter  was  ^adduced  as  evidence  not  merely  of  that,  but  of  compe- 
tency to  make  a  will :  but  I  admit  that  it  then  ought  to  have 
been  submitted  to  the  jury  with  the  other  facts  in  the  case,  as 
evidence  of  the  competency,  which  was  the  fact  in  issue.  But, 
do  these  particulars  raise  the  presumption  ?    Of  all  of  them,  there 
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is  bat  one  which  is  onambiguously  the  act  of  Mr.  Marsden ;  that  Wbioht 
is,  the  draft  of  his  letter  in  1787  :  bat  this  makes  no  reference  to  tathah 
the  letter  in  question ;  and  it  seems  to  me  an  unwarrantable 
inference  to  draw  from  the  fact  of  a  letter  written  at  an  interval 
of  three  years,  and  referring  to  a  previous  letter,  that  the  writer 
had  seen  and  read  one  about  which  he  is  wholly  silent.  The 
additional  fact,  that  the  letter  in  question  and  the  draft  are  found 
in  the  same  place,  cannot  be  drawn  in  to  aid  the  inference,  until 
it  be  clear  that  Mr.  Marsden  had  read  the  letter,  and  deposited 
both,  or  knew  of  their  deposit,  in  that  place.  What  is  the 
evidence  of  these  facts  ?  None  direct ;  and  every  circumstance 
stated  is  equally  consistent  with  the  assumption  of  competency 
or  incompetency.  If  Mr.  Marsden  had  been  an  intelligent  man, 
he  would  have  opened  and  read  his  own  letters,  and  would 
probably  have  preserved  them,  if  preserved  at  all,  in  such  a 
place  as  this  was  found  in.  Again,  the  mere  facts  of  preserva- 
tion and  a  common  place  of  deposit  being  admitted,  if  he  were 
incompetent,  his  manager  or  man  of  business  would  have  opened 
and  read  his  letters,  and  would  have  probably  preserved  them,  if 
preserved  at  all,  in  such  a  place,  as  this  was  found  in.  The  facts 
then  being  consistent  with  either  view  of  the  case,  he  whose  duty 
it  is  affirmatively  to  establish  either,  must  fail  if  he  relies  on 
this  for  proof. 

The  same  examination  leads  even  more  clearly  to  the  same 
conclusion  as  to  the  third  letter ;  that  written  ♦by  Mr.  Eller-  [  *696  ] 
shaw ;  for  there  is  literally  nothing  as  to  that  but  the  place  of 
deposit  and  the  company  in  which  it  is  found,  from  which  an 
inference  is  to  be  drawn  that  Mr.  Marsden  ever  saw  or  read  it. 
It  is  not  even  alleged  that  he  was  in  the  habit  of  receiving  or 
reading  letters  addressed  to  him,  or  that  in  the  whole  course  of 
his  life  he  ever  read  a  single  letter  so  addressed. 

I  come  now  to  the  second  letter,  about  which  more  doubt  has 
been  entertained,  although  I  confess  it  appears  to  me,  when  tried 
by  the  same  tests,  to  present  no  grounds  of  distinction.  This 
letter  is  found  in  the  same  place  as  the  others ;  it  relates  to  a 
matter  of  business  on  which  Mr.  Marsden's  attorney  was  to  be 
communicated  with :  and  it  bears  an  indorsement  purporting  to 
be  of  the  same  date  with  that  of  the  letter,  in  the  handwriting  of 
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wiiioHT  the  attorney.  It  had,  therefore,  reached  the  attorney,  and  had 
Tatham.  heen  retamed  by  him.  The  purpose  of  the  letter  was  understood 
and  complied  with  by  him  who  opened  and  read  it.  Bat  who 
was  that  person?  or,  rather,  what  is  the  affirmative  evidence 
that  Mr.  Marsden  was  that  person?  Is  there  anything  in  the 
evidence  which  is  not  ambigaoas  as  to  that  fact,  the  very  comer- 
stone  of  the  admissibility  of  the  letter  ?  Is  there  anything  which 
does  not  take  its  whole  cogency  from  assuming,  one  way  or  the 
other,  the  condition  of  Mr.  Marsden's  intellect,  which  is  the  very 
matter  under  inquiry.  It  is  said,  that,  to  assume  the  interven- 
tion of  a  third  person,  is  to  assume  fraud.  I  answer,  that  I 
assume  no  fraudulent  intervention;  for,  the  character  of  the 
intervention  would  depend  on  the  condition  of  Mr.  Marsden's 
mind.  If  he  were  competent,  and  this  was  his  place  of  deposit, 
under  his  control,  the  interference  of  a  third  person,  first  to 
[  *697  ]  intercept,  and  then  ^introduce,  without  his  knowledge  into  that 
place,  a  letter  addressed  to  him,  would  indeed  be  fraudulent :  but 
if  he  were  incompetent,  it  would  be  consistent  with  the  most 
friendly  feelings  and  the  most  honourable  principles,  that  some 
one  for  him  should  have  read,  acted  upon,  and  finally  deposited 
the  letter.  I  conclude,  therefore,  that  this,  like  the  two  other 
letters,  was  not  shown  to  be  admissible. 

I  desire  permission,  having  answered  your  Lordships'  question, 
as  it  was  my  duty  to  do,  to  state  that  I  am  by  no  means  satisfied 
that  the  admissibility  of  the  letters,  under  the  circumstances  set 
forth,  is  a  matter  which  a  court  of  error  can  in  any  way  inquire 
into.  As  at  present  advised,  I  incline  to  think  that,  upon 
examination,  it  will  appear  to  turn  simply  upon  a  question  of 
fact,  as  to  which  the  conduct  of  the  Judge  at  Nisi  Prius  can  be 
reviewed  only  by  the  Court  out  of  which  the  record  comes.  It  is 
not,  however,  the  time  now  to  enter  into  that  inquiry ;  and  I  men- 
tion this  point  only  that  I  may  individually  not  be  considered  as 
concluded  with  regard  to  it  on  any  future  occasion. 

Williams,  J. : 

I  agree  in  the  view  which  has  been  taken  by  my  learned 
brother  who  has  preceded  me.  I  think  that  all  the  three  letters 
contained  in  the  bill  of  exceptions  are  inadmissible.    *    *    ♦ 
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GuBNET,  B. :  Wright 

V. 

This  is  an  action  of  ejectment  brought  to  recover  considerable  Tathau. 
estates  in  the  coonty  of  Lancaster.  It  was  tried  at  the  Sammer  ^  ^^^  ^ 
Assizes,  1886,  before  Mr.  Baron  Parke.  The  lessor  of  the  plaintiff 
claims  as  heir-at-law  of  a  gentleman  of  the  name  of  Marsden, 
who  died  in  the  year  1826,  at  the  age  of  sixty-eight.  It  is  stated 
in  tibe  bill  of  exceptions,  that  the  matter  in  controversy  was> 
whether  Mr.  Marsden,  from  his  attaining  to  competent  age  in  the 
year  1779,  down  to  the  time  of  his  making  the  will  and  codicil 
in  the  years  1822  and  1825,  was  a  person  of  sane  mind  and 
memory,  and  capable  of  making  a  will.  And,  to  maintain  the 
affirmative  of  the  matter  in  controversy,  the  letters  set  out  in  the 
bill  of  exceptions  were  tendered  in  evidence.  The  facts  are  thus 
stated — that  after  the  death  of  Mr.  Marsden,  many  letters 
addressed  to  him  by  various  persons  were  found  with  other 
papers  in  a  cupboard  under  his  bookcase  in  a  private  room; 
that,  to  many  of  those  letters,  letters  had  been  written  and  sent 
in  answer,  which  last-mentioned  letters  were  proved  to  be  in  the 
handwriting  of  and  signed  by  him,  John  Marsden  ;  and  that, 
npon  some  others  of  the  letters  *80  found,  there  were  indorse-  [  ^^^^  ] 
ments  in  the  handwriting  of  the  said  John  Marsden ;  which 
letters,  so  answered  and  indorsed,  were  tendered  and  received 
in  evidence  upon  the  said  matter  in  controversy.  It  appears, 
therefore,  that  Mr.  Marsden  had  a  private  room,  and  in  a  cup- 
board under  his  bookcase  in  that  room  were  found  letters  of 
various  descriptions  :  some  to  which  he  had  given  answers ;  and 
these  letters  and  answers  were  read  in  evidence  :  some  which  he 
had  indorsed ;  these,  too,  were  read  in  evidence :  and  the  three 
letters  in  question,  upon  which  there  were  no  indorsements  written 
by  him,  and  to  which  there  were  no  answers  produced.  One  of 
those  letters  was  written  in  the  year  1799,  by  the  Rev.  Henry 
EUershaw,  perpetual  curate  of  Hornby,  Mr.  Marsden's  parish,  to 
which  curacy  he  had  been  presented  by  Mr.  Marsden ;  it  was 
written,  in  the  presence  of  his  assistant,  upon  the  occasion  of  his 
relinquishing  that  preferment.  The  second  was  written  by 
C.  Tatham,  the  brother  of  the  lessor  of  the  plaintiff,  on  his 
arrival  in  America.  And  the  third,  by  the  Bev.  Oliver  Marton, 
vicar  of  Lancaster. 
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WsioHT  All  the  transactions  of  Mr.  Marsden's  life  were  subjected  to 

Tatham.  tbo  ^^6^  ftiid  consideration  of  the  jury,  to  enable  them  to  form 
their  judgment  of  the  competency  of  his  mind  ;  all  that  he  said, 
all  that  he  did,  and  all  that  undei:  certain  circumstances  he 
omitted  to  say  and  do.  It  appears  to  me  that  the  transactions 
connected  with  this,  which  I  think  must  be  taken  to  be  Mr. 
Marsden*s  depository  of  papers  and  letters,  a£ford  no  insignificant 
means  of  judging  of  his  competency.  If  the  letters  had  been 
found  with  the  seals  unbroken,  that  might  have  afforded  evidence 
of  a  total  want  of  curiosity,  if  not  of  imbecility  of  mind.  The 
[  ♦709  ]  finding  them  with  the  seals  broken,  is,  I  think,  *pnmd  facie 
evidence  that  they  had  been  opened  and  read  by  him  to  whom 
they  were  addressed,  and  in  whose  depository  they  were  found. 
It  is  said  that  this  supposition  is  founded  on  a  presumption  of 
competency,  which  is  the  question  to  be  tried.  But,  when  it 
is  stated  that  these  unindorsed  and  unanswered  letters  were 
found  in  company  with  some  letters  which  were  indorsed  by 
Mr.  Marsden,  and  with  others  which  were  answered  by  him,  and 
the  letters  in  his  own  hand  are  produced  and  read,  I  do  not 
see  that  it  is  forming  any  presumption  of  his  competency,  to 
assume  that  the  seals  had  been  broken  and  the  letters  read  by 
him ;  it  appears  to  me  that  it  is  only  from  a  presumption  that 
any  other  inference  is  to  be  drawn. 

It  has  been  said  in  argument  that  it  is  not  stated  how  soon 
after  his  death  these  letters  were  found.  If  it  had  been  intended 
by  the  counsel  for  the  lessor  of  the  plaintiff  to  use  any  argument 
of  that  kind,  he  should  have  shown,  if  he  could,  by  cross-examina- 
tion, that  the  distance  of  time  was  such  as  to  weaken  or  destroy 
the  inference  that  they  had  been  placed  there  by  the  testator. 
It  is  further  said,  that  it  is  not  found  that  no  other  person  used 
the  room.  But  it  is  found  to  be  his^private  room.  It  is  said, 
that  it  is  not  found  that  Mr.  Marsden  wrote  the  indorsements, 
and  the  answers  which  are  mentioned,  without  the  tutorage  of 
another.  But  that  should  have  been  shown,  if  it  could  have 
been  shown,  to  affect  the  reception  of  this  evidence.  It  is 
sufficient  that  the  letters  are  found  in  such  a  place  and  in  such 
company.  The  question  is  not,  what  is  the  weight  of  the  evidence 
when  received ;    the  question  is  not,  whether  any  suspicious 
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circomstances  may  or  may  not  attach  to  it :  all  that  is  matter  of      Wright 
observation  for  the  jury.     If  any  facts  could  be  *introduced  to      tatham. 
raise  a  suspicion  that  these  letters  were  foisted  into  this  place  by       [  ^7io  ] 
any  other  person  than  Mr.  Marsden,  they  would  doubtless  have 
their  effect  where  they  ought  to  have  it ;  but  nothing  of  that  sort 
is  stated.     The  letters  bear  every  mark  of  genuineness :   they 
were  written  at  periods  very  remote,  when  no  question  of  the 
competency  of  this  gentleman  had  arisen :  they  were  written  by 
persons  well  acquainted  with  him,  and  these  persons  were  dead 
long  before  this  question  arose.    I  think,  therefore,  that  the 
contents  of  this  repository  are  evidence— evidence  of  more  or  less 
value,  according  as  they  are  fairly  or  unfairly  laid  before  the  jury. 

Again,  it  is  asked,  who  knows  that  these  letters  were  deposited 
in  this  cupboard  by  Mr.  Marsden  ?  I  think  that  the  company 
in  which  they  were  found  is  prima  facie  evidence  that  they  were 
deposited  by  him.  They  were  found  in  the  same  place  with  the 
letters  which  he  had  indorsed,  and  the  letters  he  had  answered. 
It  was  matter  of  inquiry  for  the  jury  whether  any  other  person 
was  likely  to  have  deposited  them  there,  whether  any  other 
person  used  or  sat  in  that  room,  whether  the  letters  produced 
were  all  the  letters  found,  or  whether  garbled.  On  an  indict- 
ment for  high  treason,  letters  with  the  seals  broken,  in  the 
possession  of  the  person  indicted,  are  evidence  against  him, 
although  there  be  no  indorsement  of  his,  and  no  letter  of  his  in 
answer  ;  because  the  presumption  is  that,  the  seals  having  been 
broken,  he  has  perused  the  letters.  So,  here,  I  think  that  the 
finding  them  raises  the  same  presumption,  and  that  it  is  not  a 
sufficient  answer  that  this  is  a  question  of  competency.  These 
observations  appear  to  justify  the  reception  of  the  letter  of  Mr. 
Ellershaw. 

Upon  the  other  two  letters,  the  argument  for  their  *reception  [  *7ii  ] 
is  much  stronger.  First,  the  letter  of  G.  Tatham.  It  appears, 
that,  in  1784,  G.  Tatham  went  to  America ;  and  on  his  arrival 
he  wrote  this  letter  to  Mr.  Marsden,  which  bears  the  mark  of  a 
ship-letter,  and  has  the  post-mark.  If  nothing  more  appeared, 
it  would  stand  upon  the  same  footing  as  the  letter  of  Mr. 
Ellershaw.  But,  further,  there  was  found  among  the  papers  of 
Mr.  Marsden,  a  draft  of  a  letter  from  Mr.  Marsden  himself  to 
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WsioHT  C.  Tatham,  dated  in  June,  1787,  which  proves  that  these  parties 
tatham.  hftd  been  from  the  year  1784  till  that  time  in  a  course  of  corre- 
spondence ;  for  he  says,  **  I  received  your  letter  some  time  ago, 
wherein  you  mentioned  that  you  have  sent  me  a  map  of  the 
United  States  of  America.  I  deferred  writing  till  such  time  as 
I  had  made  inquiry  after  it,  but  did  not  get  the  map  until  the 
7th  instant.  Tou  mention  in  your  letter  that  you  had  sent 
me  a  small  parcel  of  dried  fruits;  I  received  nothing  but  the 
map,  for  which  I  am  obliged  to  you.  I  suppose  you  have 
received  my  last  letter,  wherein  you  will  see  an  account  of 
your  nurse's  death." 

It  is  objected  that  this  draft  of  a  letter  does  not  make  the 
letter  of  1784  evidence,  because  it  is  not  an  answer  to  that 
specific  letter.  I  cannot  see  the  difference  between  a  letter  which 
acknowledges  another  of  a  series  of  correspondence,  and  a  letter 
which  acknowledges  the  letter  in  question.  If  it  had  acknow- 
ledged both  together,  that,  it  is  admitted,  would  have  made  it 
evidence.  If  the  draft  had  been,  "  My  dear  Cousin, — I  have 
received  your  letter  of  the  12th  of  October,  1784,"  and  nothing 
more,  that  would  have  made  it  evidence.  But  his  answering 
another  letter  of  the  series,  commenting  upon  the  terms  of  the 
letter,  acknowledging  the  receipt  of  one  thing,  and  noticing  the 
[  *7i2  ]  non-receipt  of  another  which  ought  to  have  ^accompanied  it,  &c. 
&c.,  that  does  not  make  it  evidence,  because  it  refers  to  a  later 
letter  of  the  series.  The  distinction  appears  to  me  to  be  too 
refined.  It  is  further  objected  that  the  letter  was  addressed  to 
Mr.  Marsden  at  Wennington  Hall,  where  he  then  resided,  and 
that  it  was  found  at  Hornby  Castle,  to  which  he  had  removed 
from  Wennington  Hall,  and  at  which  he  had  resided  for  many 
years  before  his  death ;  and  that  that  weakens  the  presumption 
that  it  was  placed  in  this  cupboard  by  Mr.  Marsden.  So  far  from 
weakening  it,  it  appears  to  me  to  strengthen  that  presumption. 
It  is  in  the  natural  course  of  things  that  a  gentleman  should 
remove  his  private  papers  when  he  removes  his  residence. 

Lastly,  there  is  the  letter  of  the  Bev.  Oliver  Marton,  the  vicar 
of  Lancaster,  the  county  town,  a  few  miles  from  which  Mr. 
Marsden  lived,  written  to  him  on  business  requiring  professional 
assistance,  requesting  that  Mr.  Marsden  would  order  his  attorney 


fOL.  XLTO.]     1888.     H.  L.     5  CL.  &  FIN.  712—718.  155 

to  wait  on  one  of  two  gentlemen,  who  are  named,  to  propose  wbioht 
terms  of  agreement  between  himself  and  the  parish ;  recom-  tatham. 
mending  that  a  case  should  be  settled  by  the  two  attorneys  and 
hid  before  comisel.  This  letter  written  fifty-two  years  ago,  by  a 
gendeman  intimately  acquainted  with  Mr.  Marsden,  is  found  to 
haye  been  in  the  hands  of  Mr.  Barrow,  the  attorney  of  Mr. 
Marsden,  also  resident  at  Lancaster,  who  has  been  dead  thirty- 
five  years ;  and  there  is  an  indorsement  on  the  back  of  the  letter, 
in  the  handwriting  of  Mr.  Barrow — "  20th  May,  1786,  letter 
from  Mr.  Marton  to  Mr.  Marsden."  It  is  objected  that  this 
letter  is  not  evidence,  because  it  is  not  proved,  first,  that  the 
letter  was  received  by  Mr.  Marsden ;  secondly,  that  it  was  by 
him  shown  to  Mr.  Barrow ;  thirdly,  how  it  came  back  into  the 
hands  of  Mr.  Marsden ;  fourthly,  when  Mr.  Barrow  ''^made  that  [  ^713  ] 
indorsement ;  and  fifthly,  that  it  was  placed  in  this  cupboard 
by  Mr.  Marsden. 

I  think  that  these  observations  are  applicable  only  to  the  effect 
of  the  evidence  when  produced,  not  to  its  production  ;  they  are 
to  be  addressed  to  the  jury.  To  require  such  proof  of  events  that 
occurred  half  a  century  ago,  is  to  require  impossibilities.  The 
only  persons  who  could  have  given  it  have  been  long  in  their 
graves.  The  legitimate  inferences  to  be  drawn  from  this  letter 
thos  indorsed,  are,  that  the  letter  was  received  by  Mr.  Marsden ; 
that  he  did,  either  personally  or  by  letter,  consult  Mr.  Barrow  on 
the  subject ;  that  Mr.  Barrow  had  the  letter  under  his  considera- 
tion, and  returned  it  to  Mr.  Marsden  with  the  advice  which  he 
thonght  proper  to  give  upon  it.  That  is  the  natural  and  ordinary 
coorse  of  things ;  and  I  do  not  think  that  we  are  called  upon  to 
presome  every  thing  that  is  forced  and  unnatural,  to  exclude 
evidence  from  the  consideration  of  the  jury. 

The  answer,  therefore,  which  I  humbly  give  to  the  question 
propounded  by  your  Lordships,  is,  that  all  the  three  letters  should 
have  been  received  in  evidence. 

Pattbson,  J. : 

In  answer  to  your  Lordships'  question  in  this  case,  I  have  to 
state,  that  in  my  opinion,  none  of  the  letters  tendered  was,  under 
the  dremnstances,  admissible  in  evidence.    *    «    * 
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Wbxoht      Aldbbson,  B.  : 

V, 

Tatram.         After  f ally  considering  the  question  which  your  Lordships  have 
[  71^  ]       put  to  the  Judges,  I  have  also  arrived  at  the  conclusion  that  all 
the  three  letters  ought  to  be  rejected  as  evidence  upon  the  trial 
in  question.     ♦     ♦     * 

[  724  ]  BosANQUET,  J.  [adhered  to  the  opinion  expressed  by  him  in  the 

Exchequer  Chamber,  that  all  the  letters  were  inadmissible] . 

[  726  ]  BoLLAND,  B.   [gave  his  opinion  that  the  three  letters  were 

admissible  in  evidence' . 

[  736  ]       Parkb,  B.  : 

I  do  not  think  it  necessary  to  trouble  your  Lordships  by 
repeating  at  length  the  reasons  which  I  gave  in  the  Court  below 
for  the  opinion  that  none  of  the  three  letters  is  admissible  in 
evidence.  As  the  printed  cases  contain  copies  of  the  judgments 
delivered  in  the  Exchequer  Chamber,  and  I  do  not  find  any  reason 
for  varying  or  qualifying  the  opinions  I  expressed,  I  will  therefore 
state  very  concisely  the  grounds  upon  which  I  conclude  that  the 
three  letters  were  properly  rejected. 

These  letters  are  sufficiently  proved  to  have  been  written  and 
sent  to  the  house  of  the  deceased  by  persons  now  dead,  and  they 
indicate  the  opinion  of  the  writers  that  the  alleged  testator  was 
a  rational  person,  and  capable  of  doing  acts  of  ordinary  business. 
But  it  is  perfectly  clear  that  in  this  case  an  opinion  not  given 
upon  oath  in  a  judicial  inquiry  between  the  parties,  is  no  evidence ; 
for  the  question  is,  not  what  the  capacity  of  the  testator  was 
reputed  to  be,  but  what  it  really  was  in  point  of  fact ;  and  though 
the  opinion  of  a  witness  upon  oath  as  to  that  fact  might  be  asked, 
it  would  be  only  a  compendious  mode  of  ascertaining  the  result 
of  the  actual  observation  of  the  witness,  from  acts  done,  as  to  the 
habits  and  demeanour  of  the  deceased.  Nor  is  the  evidence 
the  more  admissible  because  the  persons  writing  the  letters  do 
not  merely  express  an  opinion  in  writing,  but  prove  their  belief 
of  it  by  acting  upon  it  to  the  extent  of  sending  the  letters  and 
putting  them  in  the  course  of  reaching  the  person  addressed. 
After  all,  it  is  but  an  expression  of  an  opinion  vouched  by  an 
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act,  and  by  an  act  not  bo  strong  by  any  means  as  others  done  to      (Wriqbt 
third  persons  which  are  allowed  on  all  hands  to  be  inadmissible ;      tatham. 
not  even  so  strong  nor  so  confirmatory  of  the  truth  of  the  com- 
munication *as  a  simple  letter  written  to  another  man.     If  the       [  *736  ] 
opinion  of  a  person  be  of  itself  inadmissible,  the  act  which  only 
proves  the  belief  of  that  person  in  its  truth,  and  is  irrelevant  to 
the  issue,  except  for  that  purpose,  cannot  render  it  admissible. 

Besides  that,  there  is  another  ground,  and  the  only  other 
ground  on  which  these  letters  are  argued  to  be  receivable  in 
evidence ;  and  that  is,  that  there  was  proof  in  this  case  of  acts 
done  by  the  testator  in  reference  to  these  letters,  or  at  least 
one  of  them,  which  render  the  contents  admissible  by  way  of 
explanation  of  those  acts.  Those  acts  are,  the  opening  of  two 
of  the  letters,  and  placing  them  in  the  supposed  usual  repository 
of  the  papers  of  the  deceased,  and  the  opening  of  the  third  one, 
and  transmitting  it  to  the  attorney,  Mr.  Barrow. 

The  answer  to  this  argument  is,  that  there  is  no  direct  proof 
whatever  of  these  acts  being  done  by  the  testator ;  and,  as  to 
indirect  proof,  to  infer  that  the  testator  did  the  acts,  is  to  assume 
the  very  fact  to  be  proved.  All  these  letters  are  on  the  same 
footing,  though  the  objection  to  the  admissibility  of  the  last  is, 
at  first  sight,  not  so  apparent.  If  there  were  a  specific  issue, 
or  it  became  material  in  any  issue  as  to  the  property  of  the 
deceased,  in  his  lifetime,  or  after  his  death,  to  inquire  whether 
he  opened  the  letters  addressed  to  him,  and  communicated  one 
to  Mr.  Barrow,  it  would  be  inferred  that  Mr.  Marsden  did  so. 
But  why  would  it  be  so  inferred  ?  Because,  in  any  inquiry  not 
upon  the  subject  of  competency,  it  would  be  presumed  that  he 
was  capable  of  these  acts  of  business;  and  upon  that  ground 
only.  But  here  the  only  question  is,  whether  he  was  capable  of 
doing  these  acts.  For  the  purpose  of  showing  his  capacity  to 
make  a  will,  the  evidence  is  offered ;  and,  to  prove  *that,  a  letter  [  *737  ] 
found  in  the  repository,  in  an  open  state,  with  the  indorsement 
of  Mr.  Barrow  upon  it,  is  produced  to  show  that  the  testator  was 
competent  to  open  the  letter  and  to  read  it  over,  and  to  refer  it 
to  his  attorney.  If  it  be  asked  to  use  all  this  as  indirect  evidence, 
that  is,  as  an  inference  that  he  did  the  acts,  how  can  I  so  use  it, 
except  upon  the  ground,  that,  if       was  capable  of  such  acts  of 
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WsiouT  business,  it  is  to  be  presumed  that  he,  and  not  some  one  else, 
Tatham.  ^^^  ^h^B  ?  Su^  ^^^^  ^^  ^  assume  the  degree  of  competence  which 
the  facts  are  adduced  in  order  to  prove.  The  argument,  then, 
proceeds  in  a  circle — because  he  had  sufficient  ability  to  do  these 
acts  of  ordinary  business,  therefore  it  is  to  be  inferred  that  he 
did  them  ;  and  because  he  did  them,  it  is  to  be  also  inferred  that 
he  was  of  sufficient  ability  to  do  these  acts  of  ordinary  business. 
No  such  inference  can  be  made  without  an  assumption  of  the 
very  fact  in  question.  It  is  said  that  the  other  facts  which  are 
stated  in  the  bill  of  exceptions  are  sufficient  to  raise  an  inference 
of  competence,  and  therefore  to  prove  that  the  testator  did  the 
acts  of  opening  and  depositing  the  two  letters,  and  of  transmitting 
the  third  to  Mr.  Barrow;  but  that  is  a  fallacy,  because  the 
question  as  to  the  admissibility  of  the  evidence  is,  whether  these 
particular  facts  do  of  themselves  conduce  to  prove  competence ; 
for  in  no  other  way  are  they  receivable  in  evidence.  Upon  the 
whole,  and  under  these  circumstances,  I  am  therefore  of  opinion 
that  all  the  three  letters  were  properly  rejected. 

Vauohan,  J.  [was  of  opinion  that  Mr.  Marton's  letter  was 
admissible,  but  the  others  were  not] . 

[  746  J  LiTTLEDALE,  J.  [was  of  opiuiou  that  the  letter  of  Mr.  Marton 

had  been  so  far  acted  on  by  Mr.  Marsden  as  to  be  admissible, 
but  that  the  other  two  letters  were  not] . 

[  751  ]  Pabk,  J.  [was  of  opinion  that  all  the  letters  were  admissible] . 

[  769  ]  TiNDAL,  Ch.  J.  : 

The  question  proposed  by  your  Lordships  for  the  opinion  of 
Her  Majesty's  Judges,  has  been  so  fully  discussed  by  my  learned 
brethren  who  have  preceded  me,  that  I  shall  endeavour  to  com- 
press within  as  small  a  compass  as  is  consistent  with  perspicuity 
the  reasons  for  the  opinion  at  which  I  have  arrived ;  namely,  that 
of  the  three  letters  embodied  in  the  question  put  to  us,  one  only, 
that  is,  the  letter  written  by  Mr.  Marton  to  the  testator,  was 
admissible  in  evidence ;  and  that  such  letter  ought  to  have  been 
submitted  to  the  jury  by  the  learned  Judge  who  tried  the  cause. 
I  take  the  rule  of  law  on  this  subject  to  have  been  properly  laid 
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down  by  the  Court  of  King's  Bench  on  a  former  motion  for  a  new      Wsioht 

trial  in  this  cause,  viz.  that  letters  written  and  sent  to  the  testator,      tatham. 

concerning  whose  competency  the  inquiry  arises,  from  parties 

acquainted  with  him,  are  not  of  themselves,  and  without  some 

act  of  the  testator  in  respect  of  such  letters,  admissible  in  evidence 

to  prove  his  competency ;  but  that  any  the  least  act  done  by  the 

testator  with  reference  to  the  letters  produced,  would  give  them 

admissibility.    And  I  consider  the  ground  upon  which  such  rule 

is  placed  by  the  Court  to  be  satisfactory,  viz.  that  such  letters 

amount  to  no  more  than  treatment  of  the  testator,  without  any 

proof  of  his  being  conscious  of  such  treatment ;  or  as  amounting 

to  no  more  than  a  parol  conversation  with  him,  which  is  not 

shown  to  have  reached  his  ear ;  and  thus  to  indicate  no  more  than 

the  mere  opinion  of  the  writer  upon  the  state  of  mind  *of  the       [  *760  ] 

testator ;  which  opinion  is  inadmissible,  upon  the  double  ground, 

first,  that  it  is  not  given  upon  oath,  and,  secondly,  that  it  has 

not  been  subjected  to  the  test  of  cross-examination.    But,  if  it 

is  once  shown  that  the  letters  were  read  by  tiim,  so  that  he  could 

exercise  any  act  of  judgment  upon  their  contents ;  or  if  it  is 

shown  that  he  did  exercise  any  act  of  judgment  and  reason,  as 

by  answering  them,  or  by  acting  upon  them ;  in  each  and  every 

of  these  cases  the  letters  are  admissible  in  evidence;    such 

evidence  varying  in  its  weight  upon  the   subject  of  inquiry, 

according  to  the  degree  of  judgment  and  capacity  which  is 

imported  by  such  acts  done ;  but  all  such  letters  being  admissible 

to  the  jury,  who  will  give  the  proper  degree  of  weight  to  the 

evidence  in  each  particular  case.    The  question,  therefore,  with 

respect  to  the  admissibility  of  the  three  letters,  comes  to  this : 

Is  there  any  evidence  stated  to  us  from  which  it  can  be  inferred 

that  the  contents  of  these  letters,  or  any  of  them,  were  ever 

perused  by  the  testator,  and  by  that  means  submitted  to  the 

exercise  of  his  understanding  and  reasoning  powers?    Or,  is 

there  any  evidence  of  his  doing  any  act  with  reference  to  them, 

which  may,  according  to  the  nature  of  such  act,  import  the 

exercise  of  a  larger  or  smaller  extent  of  reasoning  power  ? 

No  doubt  appears  to  have  existed  in  the  minds  of  any  of  the 
learned  Judges  when  the  present  case  came  before  the  Court 
of  Exchequer  Chamber,  as  to  the  propriety  of  admitting  in 
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WsioHT  evidence  each  letters  as  appeared  to  have  been  opened,  and  to 
Tath/lm.  ^^y^  been  indorsed  in  the  handwriting  of  the  testator  himself ; 
and  the  only  ground  upon  which  such  letters  could  be  received, 
and  the  three  letters  now  under  consideration  rejected,  must  have 
[  'Zfii  ]  been,  that  the  indorsing  *of  a  letter — being  an  act  ordinarily  done 
by  the  party  to  whom  it  is  addressed  after  he  has  perused  it,  and 
necessarily  implying  that  he  has  made  himself  so  far  master  of 
the  contents  as  to  have  learned  from  it  the  name  of  the  writer, 
or  the  date  of  the  letter,  or  both  (as  the  indorsement  may  pur- 
port),— is  sufficient  evidence  to  presume  that  the  testator  must 
have  read  the  letter,  and  so  far  have  understood  the  contents  as 
to  be  capable  of  extracting  these  particulars.  But,  on  no  one 
of  the  three  letters  under  investigation  is  there  any  such  indorse- 
ment ;  and  the  question,  therefore,  is,  whether  there  is  any  other 
act  done  with  reference  to  them,  or  any  of  them,  which  is  capable 
of  supplying  such  deficiency,  and  showing  that  the  testator 
exercised  any  judgment  or  understanding  upon  their  contents. 

With  respect  to  the  letter  from  Mr.  G.  Tatham,  under  date 
of  the  12th  October,  1784,  and  the  letter  from  the  Rev.  H. 
EUershaw,  under  date  of  the  8rd  October,  1789,  I  see  no 
circumstance  whatever  attending  them  which  indicates  any 
the  least  act  done  by  the  testator  respecting  them,  or  any  the 
least  proof  that  he  exercised  his  understanding  or  judgment 
s  upon  them.     They  were  never  answered  by  him  ;  so  that  this, 

the  best  and  most  convincing  proof  of  his  understanding,  is 
wanting ;  they  were  never  indorsed  by  him ;  and,  when  so  many 
other  letters  were  found  in  the  same  repository,  both  opened  and 
indorsed,  and  these  were  not,  the  absence  of  this  act  of  recog- 
nition makes  against  their  admissibility.  These  two  letters, 
therefore,  do  in  my  apprehension  range  themselves  within  the 
class  of  letters  proved  to  have  been  written  to,  but  not  proved  to 
have  reached  the  understanding  of,  the  testator ;  and  upon  the 
ground  above  stated  I  think  them  inadmissible. 
[  762  ]  But  the  letter  from  Mr.  Marton  does,  as  I  conceive,  stand 

upon  a  very  different  ground ;  for,  as  to  that  letter,  the  facts 
found  by  the  jury  show  to  my  mind,  not  indeed  by  direct 
evidence,  but  by  legal  inference  from  the  attending  circum- 
stances, that  the  testator  did  act  upon  that  letter,  and  exercised 


TOL-  XLTH.]     1888.    H,  L*     5  CL.  &  FIN.  762—768.  161 

some  jadgment  apon  it.    That  the  letter  reached  Mr.  Marsden      Wbioht 
at  the  time  it  was  written,  appears  from  its  address  to  him  at     jatham. 
Weimington  Hall,  where  he  then  resided,  and  from  its  having 
been  removed  with  his  other  letters  to  Hornby  Castle,  where  he 
died,  and  kept  by  him  at  the  latter  place  in  the  same  depository 
with  his  other  letters  and  papers.    That  it  was  communicated 
to  Mr.  Barrow,  his  attorney,  by  somebody,  appears  from  the 
indorsement  in  the  handwriting  of  Mr.  Barrow ;  sach  indorse- 
ment of  the  date  of  the  letter,  and  the  names  of  the  writer  and 
the  party  addressed,  being  precisely  the  mode  in  which  a  letter 
upon  business  would  be  marked  by  an  attorney  in  the  ordinary 
course  after  he  had  perused  its  contents.    That,  after  such 
communication  to  the  attorney,  it  was  returned  again  to  the 
possession  of  Mr.  Marsden,  is  the  fair  inference  from  its  being 
found  there  indorsed  by  Mr.  Barrow;   and,  why  should  this 
letter  be  the  only  one  of  all  the  number  which  came  to  the 
hands  of  Mr.  Barrow,  except  that  it  was  the  only  one  which 
appears  by  its  contents  was  required  to  come  to  his  hands? 
Now,  the  communication  of  this  letter  to  Mr.  Barrow  was  just 
the  course  which,  in  the  transaction  of  the  business  to  which  the 
letter  related,  any  party  to  whom  such  a  letter  was  addressed 
would  take.    The  communication  of  the  letter  to  Mr.  Barrow 
was  of  itself  an  intimation  to  him  to  see  the  contents  of  it  per- 
formed ;  that  is,  to  wait  on  Mr.  Atkinson  or  Mr.  Watkinson,  to 
propose  terms  of  agreement,  or  *to  settle  a  case  for  counsel.    If      [  *76S  ] 
no  fraud  or  confederacy  is  to  be  imported  into  the  case,  and 
none  can,  for  none  is  found  by  the  jury,  the  inference  to  be 
drawn  from  what  does  appear,  is,  that  the  letter  reached  Mr. 
Marsden,  that  he  did  what  the  letter  required  him  to  do  after 
reading  it,  and  that  it  was  returned  back  again  by  his  attorney. 

The  ground  upon  which  some  of  my  learned  brethren  held 
this  letter  to  be  inadmissible,  when,  upon  a  former  occasion,  the 
ease  was  before  the  Exchequer  Chamber,  was  this ;  that,  as  the 
issue  was  directed  to  try  the  competency  of  mind  of  the  tertator, 
to  argue  upon  his  acting  under  the  circumstances  supposed  as 
a  reasonable  man  would  act,  amounts  to  an  assumption  of  the 
thing  to  be  proved.  I  must  confess  myself  not  in  any  way 
satisfied  with  the  force  of  that  objection.    The  proper  question 
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Wright  is,  as  it  appears  to  me,  whether  a  given  state  of  circumstances 
Tatham.  ftmoants  to  and  supplies  the  place  of  direct  proof;  and  that 
question  can  never  in  any  case  depend  upon,  or  have  the  least 
relation  to,  the  form  of  the  issue  which  is  under  investigation. 
If  it  had  b^en  proved  by  direct  evidence,  that  Mr.  Marsden  had 
received  the  letter  and  opened  it,  had  sent  it  back  to  his  attorney, 
and  that  it  had  been  returned  from  the  attorney  to  him,  no 
doubt  would  have  existed  as  to  the  admissibility  of  the  letter. 
The  question  now  to  be  solved  is,  whether  the  circumstances 
proved  are  such  as  would  naturally  attend  upon  and  accompany 
the  fact  of  the  testator's  having  acted  to  that  extent  upon  the 
letter,  so  as  to  afford  the  fair  and  reasonable  presumption  that 
in  fact  he  did  so  act. 
These  facts  have  their  existence  and  their  necessary  relation 
[  ^764  ]  to  each  other,  and  to  the  thing  which  is  to  *be  inferred  from 
them,  altogether  independently  of  the  question  with  respect  to 
which  they  are  brought  forward.  The  nature  of  the  inquiry 
therefore  ought,  as  it  appears  to  me,  to  be  kept  completely  out 
of  view.  The  strength  of  the  inference  depends  altogether  in 
every  case  upon  the  experience  we  have,  that,  in  the  ordinary 
course  of  the  business  of  life,  such  and  such  facts  are  not  found 
to  exist  without  being  accompanied  by  the  existence  of  the  fact 
with  respect  to  which  there  is  no  direct  proof.  But,  to  import 
into  this  calculation  the  consideration  that  the  inquiry  regards 
a  particular  subject,  is,  not  to  give  the  ordinary  and  due  weight 
to  the  circumstances  themselves,  but  a  varying  and  uncertain 
effect,  dependent  on  the  nature  of  the  inquiry  in  each  particular 
case ;  and,  consequently,  in  the  case  before  us,  to  hold  that,  if 
the  inquiry  had  been  of  a  different  nature,  the  inference  from 
the  circumstances  proved  ought  to  be  such  as  to  establish  Mr. 
Marsden's  having  acted  with  respect  to  this  letter,  and  to  render 
it  admissible  in  evidence ;  but  that,  as  the  issue  relates  to  his 
competency,  such  inference  cannot  be  made,  does  appear  to  me 
to  give  a  bias  to  the  conclusion  we  are  to  draw  from  the  nature 
of  the  question,  and  in  so  far  to  make  an  assumption  against  the 
sanity  of  the  testator.  No  similar  argument  has,  so  far  as  my 
experience  goes,  ever  been  applied  with  respect  to  the  deductions 
to  be  made  from  circumstantial  evidence  in  the  investigation  of 
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any  other  question ;  as,  when  the  inqoiry  tamB  apon  the  guilt  Wuqht 
or  innocence  of  a  person  charged  with  any  offence,  or  in  any  tath/m. 
other  case. 

I  do  not  think  it  necessary  to  make  any  comment  upon  the 
assomption  that  the  letter  in  question  may  have  been  put  into 
the  depository  by  fraud,  or  that  *the  indorsement  of  Mr.  Barrow  [  *7S6  ] 
may  have  been  procured  by  fraud,  or  that  the  management  of 
the  correspondence  of  Mr.  Marsden  was  under  the  control  of 
some  third  person ;  because,  as  no  such  facts  are  proved,  we 
have  no  right  to  suppose  them. 

Upon  the  whole,  I  think  the  fair  inference  to  be  drawn 
from  the  circumstances  which  accompany  the  letter  written  by 
Mr.  Marton,  is,  that  that  letter  came  to  the  possession  of 
Mr.  Marsden,  and  that  he  acted  upon  it ;  and,  upon  this 
ground,  I  think  that  letter  ought  to  have  been  admitted  in 
evidence  on  the  trial  of  the  cause. 

Loan  Bbouoham  : 

I  entirely  agree  with  those  who  think  that  we  are  now  called 
on  to  decide  a  question  of  very  considerable  importance,  both 
with  reference  to  the  individual  interests  concerned,  and  still 
more  with  reference  to  the  principle  involved  in  the  decision, 
applicable  as  it  is  to  that  great  branch  of  the  law  of  this  country, 
the  admissibility  of  evidence.  In  the  present  case,  which  is  in 
some  respects  a  case  of  the  first  impression,  we  have  the  mis- 
fortune to  find  a  difference  of  opinion  among  the  learned  Judges, 
six  of  those  who  have  been  consulted  in  the  course  of  the  dis- 
cussion having  advised  the  rejection  of  the  appeal,  and  the 
aflirmance  of  the  judgment  of  the  Court  below,  while  six  have 
come  to  a  contrary  conclusion,  deciding,  though  in  different 
degrees,  in  favour  of  the  admissibility  of  the  evidence  tendered, 
some  being  for  admitting  the  whole,  and  some  for  admitting  only 
a  part.  In  this  state  of  the  case,  I  think  that  it  becomes  us 
deliberately  to  consider  the  arguments,  in  order  that  we  may 
come  to  a  safe  and  satisfactory  conclusion.  Nevertheless,  having 
fully  heard  those  arguments,  I  shall  but  discharge  my  duty  to 
*your  Lordships,  if,  as  it  were,  I  break  the  case  at  present  with  [  *766  ] 
one  or  two  observations;  and  I  hope  it  will  not  be  deemed 
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Wbioht  presamptuous  in  me  if  I  state  that  my  principal  difficulty  in 
tatham.  making  up  my  mind  arises  from  feeling  so  little  difficulty  about  the 
main  question ;  so  that,  from  not  discovering  any  solid  ground 
of  doubt,  I  fear,  and  almost  feel,  that  I  must  have  overlooked 
some  fact  that  was  before  the  jury,  or  some  point  which  has 
been  considered  by  the  Court.  The  question  is  this :  Three 
letters  are  found  in  the  repository  of  Mr.  Marsden,  and  are 
tendered  in  evidence  on  a  question  concerning  his  sanity.  All 
the  letters  are  open.  Two  of  them  are  without  any  indorsement, 
though  they  are  in  company  with  a  number  of  others  which  have 
had  his  indorsement  upon  them.  The  third  has  on  it  the 
indorsement  of  Mr.  Barrow,  who  was  Mr.  Marsden's  attorney. 
Now,  say  the  learned  Judges  who  are  in  favour  of  the  receipt  of 
this  evidence  (differing  among  themselves,  however,  in  opinion 
as  to  the  degree  in  which  this  evidence  is  receivable),  "we 
derive  our  ground  for  letting  in  these  letters,  from  the  fact  that 
they  were  all  found  in  the  place  where  Mr.  Marsden's  letters 
usually  appeared  to  have  been  deposited  ;  "  for  if  they  go 
beyond  that,  and  take  the  statements  of  the  letters  as  if  they 
were  proved,  and  as  if  the  facts  to  which  they  refer  were  facts  in 
the  case,  cadit  qiiestio.  We  must  not  assume  the  facts  in  the 
letters  to  be  facts  proved  in  the  cause ;  the  question  being.  Shall 
these  letters  be  let  in,  and  shall  these  letters  be  received,  and 
shall  the  facts  therein  stated  be  considered  as  facts  in  the  cause  ? 
Nay,  I  can  go  further,  and  say,  that  if  the  letters  were  admitted, 
they  would  not  prove  the  facts  stated  in  them  to  be  facts  in 
the  cause. 
[  767  ]  I  can  barely  understand  how  the  fact  of  these  letters  being 

found  in  Mr.  Marsden's  usual  place  of  deposit  for  letters,  would 
be  sufficient  to  let  them  in,  but  if  it  is  not  to  make  them  all 
evidence,  I  am  unable  to  comprehend  this  rejection  of  two  of 
them  notwithstanding  that  fact,  and  at  the  same  time  the 
admission  of  the  third,  to  which  that  fact  applies  as  much  as 
to  the  two  others,  and  no  more. 

Well,  then,  is  the  fact  of  finding  them  in  the  usual  place  of 
deposit  sufficient  to  justify  their  admission  in  evidence  ?  If  they 
were  so  found  in  the  ordinary  case  of  a  man  who  was  clearly 
competent  to  manage  his  own  affairs,  there  could  be  no  doubt 
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that  it  would  make  them  admissible.  Bat  if  they  are  found  Wrioht 
there,  and  the  finding  of  them  is  brought  against  him  as  proof  tatham. 
of  a  charge  made  against  him,  his  sanity  must  be  proved,  or  not 
be  disputed,  before  they  could  be  made  evidence  against  him. 
On  that  point  the  Lobd  Chief  Justice  and  Mr.  Justice 
LiTTLBDALE,  who  are  for  letting  in  one  of  these  letters,  agree. 
They  agree  that  the  mere  fact  of  finding  them  in  the  repository 
is  not  sufficient  to  let  them  in.  But  then  the  Lobd  Chief 
Justice  thinks  that  this  objection  applies  to  two  only,  and  not 
to  the  third  letter.  Now  in  what  way  do  the  circumstances  of 
these  letters  differ  from  each  other,  so  as  to  make  the  third  alone 
admissible.  It  seems  to  me  that  the  same  circurastances  are 
common  to  all  three,  namely,  that  they  are  all  found  in  a 
particular  place.  On  the  day  on  which  the  third  letter  is 
dated,  an  indorsement  is  made  on  it  by  Barrow,  Mr.  Marsden's 
attorney,  which  shows  that  he  had  read  the  letter,  and  which  is 
in  compliance  with  the  tenor  of  the  letter.  But  there  is  not  any 
evidence  of  Mr.  Marsden  having  done  anything  with  the  letter. 
This  evidence  is  not  sufficient  to  justify  its  admission  *upon  this  [  *768  ] 
inquiry,  for  this  is  not  a  question  whether  Barrow  had  read  the 
letter,  and  was  competent  to  act  upon  it,  but  whether  what  was 
done  by  him  is  so  connected  with  Marsden,  that  your  Lordships 
can  treat  his  act  as  the  act  of  Marsden,  and  so  receive  the  letter 
in  evidence  as  a  proof  of  Marsden's  competency.  Do  the  circum- 
stances of  what  Barrow  did  go  beyond  Barrow  himself?  Do 
they  not  stop  with  him,  or  are  they  connected  in  any  way  with 
Marsden?  Barrow  may  have  done  all  that  is  said;  he  may 
have  acted  under  the  letter  by  complying  with  all  that  is 
required  in  it  (though  the  mere  indorsement  does  not  prove 
that),  but  does  that  in  the  least  degree  bring  the  letter  home 
to  Marsden  ?  It  does  not.  But  then  it  is  said,  that  the  letter 
most  have  been  sent  by  Marsden  to  Barrow.  It  is  easy  to  jump 
over  the  difficulty  that  here  presents  itself,  by  saying  that 
Marsden  sent  the  letter.  But  where  is  the  evidence  of  that? 
The  indorsement  proves  that  Barrow  got  it,  but  not  that 
Marsden  sent  it.  The  question  is  what  Marsden  did,  and  the 
indorsement  affords  no  evidence  on  that  point.  But  then  it  is 
said,  that  after  Barrow  had  it,  this  letter  found  its  way  back  to 
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Wright  Marsden's  repository  for  letters,  otherwise  it  could  not  be  foand 
Tatbax.  there  now.  It  is  true  that  it  got  there,  but  how  it  did  so  is  the 
question.  Still  I  ask,  if  its  being  found  in  Marsden's  repository 
is  sufficient  to  admit  it,  how  can  you  exclude  the  other  two  and 
yet  admit  this?  I  cannot  conceive  how  a  difference  is  to  be 
made  between  them.  I  am,  therefore,  of  opinion,  that  there  is 
no  proof  which  would  justify  the  letting  in  of  this  letter,  and 
that  it  must  therefore  follow  the  fate  of  the  two  others,  and 
be  rejected. 

Then  it  is  said,  that  in  the  Ecclesiastical  Courts  this  evidence 

[  ^769  ]  would  be  admissible.  When  that  argument  *was  used,  I  could 
not  help  asking  whether  the  question  of  what  was  admissible  in 
the  Common  Law  Courts  was  to  be  decided  by  what  was 
admissible  in  the  Courts  Christian,  and  it  was  felt  to  be 
impossible  to  contend  that  such  should  be  the  rule.  Indeed, 
if  such  could  be  the  rule,  we  should  admit  what  we  certainly 
never  do  admit,  evidence  of  hearsay  three  deep ;  as  for  instance, 
on  the  question  of  the  force  used  by  a  husband  in  compelling 
a  wife  to  make  a  will,  the  Court  Christian  lets  in  evidence  to 
show  the  general  treatment  of  the  wife  by  the  husband,  in  order 
to  show  that  he  does  or  does  not  generally  exercise  coercion  over 
her.  In  the  Court  of  Delegates  we  often  start  on  our  judicial 
inquiries  with  evidence  of  that  sort.  Besides,  there  is  a  very 
great  difference  between  the  Court  Christian  and  the  Courts  of 
Common  Law,  the  former  having  cognizance  of  the  whole  matter 
in  dispute,  and  deciding  not  only  on  the  admission  and  rejection 
of  evidence,  but  on  the  import  of  it ;  in  the  latter,  this  is  not  the 
case.  From  the  peculiarity  of  the  tribunal  of  the  Courts  of 
Common  Law  have  arisen  nine  parts  out  of  ten  of  the 
peculiarities  of  our  law  of  evidence.  Here  the  principle  of 
admissibility  of  evidence  must  be  founded  on  the  peculiarity 
of  the  tribunal  to  which  it  is  tendered. 

I  fully  agree  with  the  observation  of  one  of  the  learned  Judges 
(Mr.  Baron  Alderson),  when  he  says  that  if  we  come  to  one 
kind  of  evidence  which  more  than  any  other  is  dangerous,  it  is 
evidence  like  this,  for  if  once  it  goes  to  a  jury,  it  is  certain  to 
have  a  great  deal  more  weight  with  the  jurymen  than  such 
evidence  ought  to  have.    This,  therefore,  would  lead  me  rather 
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to  keep  the  door  less  than  to  hold  it  more  open  to  the  admissi-      Wbioht 
bility  of  such  testimony.    But  I  *need  not  argue  more  upon  this     tatham 
point,  for  unless  the  admissibility  of  this  evidence  stands  upon       [  ^770  ] 
common  law  rules,  it  must  be  rejected.    My  opinion  is  clear; 
but  when  any  one  sees  a  thing  so  clearly,  and  yet  finds  others, 
and  persons  of  great  ability  and  learning,  differing  from  him,  I 
think  he  is  bound  to  take  time  to  consider  his  own  opinion, 
aided  by  the  lights  which  their  labours  have  thrown  upon  it. 

Judgment  postponed, 
Lo&D  Bbougham  :  Jun$  7. 

My  Lords,  I  am  now  prepared  to  move  the  affirmance  of  the 
judgment  of  the  Court  below.  I  am  perfectly  satisfied  that  all 
the  letters  set  forth  in  the  bill  of  exceptions,  and  the  admissibility 
of  which  formed  the  question  on  this  appeal,  were  properly 
rejected  at  the  trial  as  not  admissible  in  evidence  according  to 
the  rules  which  govern  the  reception  of  evidence  in  our  Courts  of 
Common  Law.  I  stated  to  your  Lordships  on  a  former  day  that 
that  was  my  opinion,  and  that  the  only  doubt  I  entertained, 
arose  in  consequence  of  the  difference  of  opinion  among  the 
learned  Judges  who  assisted  your  Lordships  with  their  advice. 
Six  of  those  learned  Judges  gave  their  opinions  that  all  the 
letters*  were  properly  rejected,  the  six  others  giving  a  different 
opinion,  but  also  differing  among  themselves ;  three  of  them 
being  of  opinion  that  all  the  letters  were  admissible,  and  three, 
that  one  only  was  admissible.  I  then  stated,  that  it  appeared 
to  me  there  was  no  ground  for  any  distinction  between  Oliver 
Marton's  letter  and  the  other  two;  that  if  the  two  letters  were 
properly  rejected, — as  nine  of  the  learned  Judges  agreed  they 
were, — I  did  *not  see  any  ground  of  distinction  between  them  [  ^771  ] 
and  the  third  letter.  But  three  of  the  learned  Judges  thought 
Mr.  Marton's  letter  was  distinguished  from  the  other  two  by 
reason  of  the  indorsement  on  it  by  Mr.  Barrow,  who  had  been 
Mr.  Marsden's  attorney  at  the  time  of  its  date.  That  indorse- 
ment, which  was  proved  to  be  in  the  handwriting  of  Mr.  Barrow, 
did  not  appear  to  me  to  form  any  ground  of  distinction ;  it 
rather  tended  to  prove  that  Mr.  Marsden  had  i^ot  seen  that  letter. 
The  indorsement  in  the  hand  of  a  third  person  could  not  prove 
that  Mr.  Marsden  acted  on  the  letter,  and  without  some  act  done 
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Wbight  by  him  in  respect  of  it,  all  the  Judges  admitted  that  it  could  not 
Tatham.  ^  evidence  of  his  competency,  which  was  the  matter  in  issue. 
In  the  next  place  it  was  quite  clear  that  Mr.  Barrow  read  that 
letter ;  he  was  Mr.  Marsden's  solicitor,  and  his  indorsement  on 
it  did  not  prove  that  Mr.  Marsden  transmitted  it  to  him,  or  read 
it,  or  ever  saw  it ;  and  to  infer  from  the  indorsement  that  he 
communicated  it  to  his  attorney,  was  assuming  the  very  fact 
which  was  required  to  be  proved.  Then  there  is  a  failure  of 
proof  of  his  having  done  any  act  in  respect  of  that  letter, 
showing  his  competency  to  make  his  will,  and  the  three  letters 
were  alike  inadmissible  for  that  purpose.  And  even  on  the 
showing  of  the  learned  Judges  in  favour  of  this  letter — ^Mr. 
Marton*s — there  is  no  ground  for  holding  it  more  entitled  to 
be  admitted  than  the  other  two  letters.  I  never  saw  a  clearer 
case,  or  one  calling  for  a  more  unhesitating  expression  of 
opinion,  and  I  move  accordingly,  that  the  judgment  of  the 
Court  of  Exchequer  Chamber  be  affirmed. 

My  noble  and  learned  friend.  Lord  Ltndhubst,  not  having 
heard  the  arguments  at  your  Lordships'  Bar,  declines  to  deliver 
[^772]  any  opinion  on  them;  but  ^having  read  the  opinions  of  the 
learned  Judges,  he  authorises  me  to  say  that  he  agrees  with 
me,  that  the  judgment  of  the  Court  below  ought  to  be  affirmed, 
as  in  accordance  with  the  great  principle  of  the  rule  of  evidence 
in  question. 

Lord  Dbnman  : 

I  have  not  the  advantage  of  having  heard  the  arguments  in 
this  case  at  your  Lordships'  Bar,  nor  the  opinions  delivered  to 
your  Lordships  by  the  learned  Judges.  But  I  heard  the 
question  of  the  admissibility  of  these  letters  argued  in  the 
Court  of  King's  Bench  two  years  ago.  It  would  not  be  proper 
for  me  to  enter  into  the  case  at  any  length,  but  I  wish  to  state 
to  your  Lordships  the  opinion  which  I  formed  when  the  case  was 
before  the  Court  in  which  I  have  the  honour  to  sit,  and  having 
carefully  considered  the  judgments  given  by  the  Judges  in  the 
Exchequer  Chamber  since,  I  still  adhere  to  the  judgment  of  the 
Court  of  King's  Bench.  Supposing  these  letters  were  found  and 
produced  under  circumstances  free  from  all  suspicion,  and  that 
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they  expressed  the  genuine  opinions  of  the  writers  of  them  Wbioht 
respecting  the  person  to  whom  they  were  addressed,  I  continue  tatham. 
to  hold  that  that  expression  of  opinion  could  not  be  admitted 
to  prove  the  fact  of  his  competency,  and  therefore,  as  declara- 
tions of  opinion,  they  could  not  have  the  smallest  influence 
on  the  question  in  issue.  To  infer,  from  the  circumstances 
under  which  these  letters  were  found,  that  the  testator  acted 
on  them,  we  must  first  assume  his  competency,  which  is  the 
matter  to  be  proved.  The  tendering  of  the  letters  under  these 
circumstances  would  rather  make  me  jealous  of  extending  the 
rules  which  guard  the  reception  of  evidence.  The  only  ques- 
tion admitting  of  doubt  is,  whether  the  letter  of  Mr.  Marton 
is  *in  a  different  situation  from  the  other  two.  I  could  not  [  <778  ] 
see,  after  the  most  careful  consideration,  why  a  different  rule 
of  evidence  should  be  applied  to  that  letter.  Had  the  testator 
himself  indorsed  it,  that  act  might  have  proved  the  fact,  for 
proof  of  which  it  was  offered.  But  when  I  consider  that  the 
indorsement  was  not  written  by  the  testator,  but  by  Mr.  Barrow, 
his  attorney,  I  do  not  understand  how  that  indorsement  could 
distinguish  that  letter  from  the  others,  so  as  to  make  it 
admissible  to  prove  the  testator's  competency.  There  is  no 
proof  that  he  did  any  rational  act.  in  respect  of  that  letter, 
unless  we  assume  that  his  was  the  hand  that  wrote  the  indorse- 
ment, which  is  contrary  to  the  evidence.  I  agree,  therefore, 
with  the  opinion  expressed  by  my  noble  and  learned  friend, 
that  the  judgment  ought  to  be  affirmed. 

Thb  Lobd  Ghancbllob  : 

It  was  my  duty  to  attend  to  the  arguments  in  this  case  at 
the  Bar,  and  also  to  the  opinions  delivered  by  the  learned 
Judges,  to  whom  I  listened  with  the  utmost  attention;  and 
their  statements,  although  not  binding  on  your  Lordships,  are 
entitled  to  the  greatest  weight  and  respect.  They  all  seemed 
to  agree  in  one  point,  that  the  letters,  taken  as  the  mere 
declarations  of  the  opinions  of  the  writers  of  them,  could  not 
be  evidence  of  the  competency  of  the  person  to  whom  they 
were  addressed.  Some  of  the  learned  Judges  say,  all  the 
letters  oo^^t  to  have  been  received  in  evidence,  because  there 
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Wbight      was  sufficient  proof,  as  they  conceived,  that  the  testator  acted 

Tatham.  on  them.  There  is  no  doubt,  that  if  he  had  acted  on  them, 
they  would  be  receivable  at  all  events,  whatever  might  be  the 
effect  of  them  on  the  jury.  But  the  question  is,  whether  he 
did  or  did  not  act  on  them.     They  were  found,  together  with 

[  *774  ]  other  letters,  *open  in  a  cupboard  under  a  bookcase,  in  the 
testator's  private  room,  and  one  of  them  had  an  indorsement  in 
the  handwriting  of  Mr.  Barrow,  who  was  then  the  testator's 
solicitor.  Three  of  the  learned  Judges  were  of  opinion  that 
this  indorsement  distinguished  that  letter  from  the  other  two, 
so  as  to  render  it  admissible;  three  more  thought  all  the 
letters  admissible;  while  the  other  six  thought  none  of  them 
was  receivable,  because  there  was  no  proof  that  the  testator 
acted  on  any  of  them ;  and  with  this  conclusion  I  entirely 
concur,  being,  like  them,  of  opinion  that  the  testator  did  not 
act  on  any  of  the  letters .  in  such  a  way  as  would  prove  his 
competency  to  make  his  will.  In  order  to  introduce  the  letters, 
there  must  be  some  accompanying  proof  that  he  was  engaged 
in  the  matters  to  which  they  referred.  There  was  no  such 
proof,  nor  was  there  any  of  the  person  by  whom  the  seals 
were  broken  or  the  letters  were  placed  in  the  cupboard,  but  it 
was  desired  to  be  inferred  that  they  were  placed  there  by  the 
testator.  If  he  had  placed  them  there  after  opening  and  read- 
ing them,  these  acts  would  be  valuable  to  a  certain  extent,  as 
proof  of  his  competency ;  but  as  there  is  no  proof  of  his 
having  so  acted  with  regard  to  any  of  these  letters,  no  inference 
can  be  drawn  either  in  favour  of  his  competency  or  against 
it.  To  infer  these  acts  without  proof  would  be  assuming  his 
competency,  which  is  the  very  question  in  issue.  One  of  the 
letters  was  indorsed  by  the  testator's  attorney;  had  it  been 
indorsed  by  himself,  it  would  be  receivable  ;  but  from  that  act, 
done  by  the  attorney,  no  inference  can  be  drawn  as  to  the 
testator's  competency :  it  is  an  act  not  more  consistent  with  his 
competency  than  it  was  with  his  incompetency.  To  infer  with- 
out proof  that  he   dealt   with  the  letters,   is  to  assume  his 

( •775  ]  *competency,  which  is  the  whole  question.  From  the  appear- 
ance of  the  letters  no  inference  can  be  drawn  whether  he  or 
another  person   had  dealt  with  them.     Mr.    Barrow,   whose 
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indorsement  was  on  the  third  letter,   was  as   likely  as  the      Wbioht 
testator  to  be  the  person  who  opened  it,  and  gave  directions  on     tatham. 
it.    Tou  cannot  assume  that  the  testator  dealt  with  these  letters. 
It  is  allowed  almost  by  all,  that  two  of  the  letters  are  inad- 
missible.    I  think  the  third  also  inadmissible;   and  I  agree 
that  the  judgment  of  the  Court  below  ought  to  be  affirmed. 

Affirmed  accordingly. 

(Lord  Abinobb  did  not  take  any  part  in  the  case.  He  had 
been  counsel  for  the  defendant  in  error  from  1880  to  1885,  at 
which  latter  period  he  was  appointed  Lord  Chief  Baron,  and 
was  created  a  Peer.) 
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CHANCERY. 


1M7.  BAINBRIDGE  v.  BAINBRIDGE  (1). 

iWv.  24. 
(9  Simons,  16—17 ;  S.  C.  7  L.  J.  (N.  a)  Gh.  4 ;  2  Jur.  63.) 

^"  V^.C?''^'  Will—"  Debte  due  me  at  my  deoeaae  "—Son's  residuary  estate. 

P  j*  '  A  testatrix  being  entitled  to  her  son's  residuary  estate  (the  amount  of 

^       -'  which  was  unascertained  at  her  death)  bequeathed  as  follows:  '*If 

any  debts  due  me  at  my  decease,  I  request  my  executors  will  collect  and 

pay  into  the  hands  of  my  children."  Held,  that  the  son's  residue  passed 

by  the  bequest 

Mrs.  Bolt,  being  the  residuary  legatee  of  her  deceased  son, 
made  her  will  containing  the  following  bequest : 

''  If  any  debts  due  me  at  my  decease,  I  request  my  executors 
will  collect  and  pay  into  the  hands  of  my  children."  At  Mrs. 
Bolt's  death  the  amount  of  her  late  son's  residuary  estate  was 
unascertained,  and  no  part  of  it  had  been  paid  over  to  her.  The 
question  at  the  hearing  of  the  cause,  was  whether  the  son's 
residuary  estate  passed  by  the  above-mentioned  bequest. 

Mr.  Knight  Briice  and  Mr.  L.  Wigram^  for  the  plaintiffs. 

Mr.  Wrap  and  Mr.  Turner,  for  the  defendants. 

[  17  ]        The  Yicb-Chancbllob: 

If  the  son's  executor  had  become  bankrupt  whilst  the  residue 
remained  in  his  hands,  it  would  have  been  a  debt  in  equity,  and 
would  have  been  provable,  by  the  mother,  as  a  debt  due  to  her 
from  his  estate.  I  am  of  opinion,  therefore,  that  the  son's  residue 
did  pass,  by  the  mother's  will,  as  a  debt  due  to  her. 

(1)  In    Martin  ▼.   Hobson  (1873)  Baiiikridgt  evidently  was  that  the 

L.B.  8Ch.  401,  42L.  J.  Ch.  342,  28  estate   had   been    got    in   by   the 

L.  T.  427,  Jamss,  L.J.,  said  that  executor  so  as  to  constitute  a  debt 

the  ratio  decidendi  in  Bainhridge  ▼.  due  from  him. — O.  A.  S. 
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Betwebn  The  ATTORNEY-GENERAL,  at  the  Rela-    .  i^*^. 
HON    OF    THE    Mayor,    Aldermen    and    Burgesses     ^,28,29. 
OF   THE   Borough  of  Leeds,   Informant,  and  the  /j«T.n*i2 17 
said    mayor,    aldermen    and    BURGESSES,      ^^' 
Plaintiffs  ;    and    JOHN    WILSON    and   Others,       Lowi 
Defendants.  l.c. 


(On  demurrar,  9  Simons,  30—53;  S.  C.  7  L.  J.  (N.  S.)  Ch.  76;  1  Jur.  890; 
on  bearing,  Cfr.  &  Ph.  1-^30 ;  S.  C.  10  L.  J.  Ch.  63 ;  4  Jur.  1174.) 

Members  of  a  public  corporation  who  concur  in  a  collusive  and 
improper  disposition  of  the  corporate  property  are  personally  liable 
for  any  loss  occasioned  tiiereby,  although  they  neither  sought  or  derived 
any  benefit  from  the  disposition. 

A  corporation  may  institute  a  suit  for  setting  aside  any  such  disposition, 
although  it  may  have  been  completely  carried  into  effect  by  the  governing 
body  in  the  name  of  the  corporation. 

Where  a  liability  arises  from  the  wrongful  act  of  several  parties,  each 
is  liable  for  all  the  consequences,'  and  there  is  no  contribution  between 
them,  and  each  case  is  distinct,  depending  upon  the  evidence  against 
eadi  party. 

Nor  is  it  necessary  to  make  all  the  members  concerned  in  the 
transaction  parties  to  Uie  suit. 

[Bt  the  Municipal  Corporations  Act,  1885,  municipal  corpora- 
tions were  deprived  of  the  power  of  freely  disposing  of  their 
corporate  property  and  became  accountable  as  trustees  for 
the  disposition  and  application  thereof,  and  by  s.  97  of  the 
Act  all  voluntary  collusive  dispositions  of  corporate  property 
made  previously  to  and  in  contemplation  of  the  passing  of 
the  Act  were  made  voidable  by  the  new  councils  to  be 
appointed  under  the  Act  by  a  special  mode  of  procedure 
provided  by  the  section  at  any  time  within  six  months  after 
their  election. 

This  was  an  information  and  bill  seeking  the  restoration 
of  a  sum  of  6,500{.  Three  per  cents,  (part  of  the  corporate 
property  of  the  Borough  of  Leeds)  which,  previously  to  the 
passing  of  the  Act,  was  standing  in  the  names  of  trustees  for 
the  corporation,  and  which,  in  contemplation  of  the  Act, 
pursuant  to  a  resolution  passed  at  a  meeting  of  the  corpora- 
tion, had  been  transferred  into  the  names  of  three  of  the 
defendants,  collnsively  and  without  consideration,  in  order  to 


[80] 
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A..G.        disappoint  as  far  as   possible   the   objects  and  intention  of 

Wilson.      Parliament  in  passing  the  Act,  and  to  enable  the  members  of 

the  corporation  to  direct  the  subsequent  application   of  the 

money  for  public  purposes  not  authorized  or  permitted   by 

the  Act. 

A  similar  case  (i)  under  the  same  Act  has  already  been  reported 
in  the  Bevised  Beports  on  appeal  to  the  Lord  Chancellor,  whose 
judgment  renders  it  unnecessary  to  re-state  here  the  provisions 
of  the  Act  and  the  arguments  of  counsel  upon  the  question 
whether  the  jurisdiction  of  equity,  in  cases  falling  within  the 
statutory  remedy,  was  in  any  way  restricted  or  ousted  by  the 
special  mode  of  procedure  provided  by  the  97th  section  of 
the  Act. 

The  present  report  is,  therefore,  confined  to  the  particular  point 
stated  in  the  head-note,  which  requires  a  short  statement  of  the 
case  made  by  the  information  and  bill  to  explain  the  position 
of  the  defendants.] 

The  information  and  bill  stated  letters  patent  of  King  Charles 
the  Second,  by  which  the  town  of  Leeds  was  incorporated,  and 
the  mayor,  12  aldermen,  and  24  assistants  were  directed  to  be 
chosen  out  of  the  inhabitants,  and  the  aldermen  and  assistants 
were  to  be  called  the  Common  Council  of  the  borough,  and  were 
to  aid,  counsel  and  assist  the  mayor  in  the  well  ruling  and 
governing  of  the  borough,  and  in  all  disposals  of  lands, 
tenements  and  profits  to  the  same  belonging,  and  in  all 
matters  and  things  appertaining  or  belonging  thereto,  for  the 
better  advantage,  promotion,  maintenance  and  benefit  of  the 
borough ;  and  the  mayor,  aldermen  and  assistants  were  to 
have  the  government  of  all  the  real  and  personal  property 
of  the  corporation,  and  power  to  dispose  thereof  as  they  should 
deem  most  beneficial  for  the  good  rule  and  government  of  the 
borough. 

The  information  and  bill  further  stated  that,  on  the  30th  of 

[  ^31  ]       May,  1885  (previous  to  which  day  notice  had  *been  given,  in  the 

House  of  Commons,  of  the  intention  of  the  Government  to  bring 

forward  a  bill  for  the  reform  of  municipal  corporations),  the 

corporation  was  possessed  of  6,5002.   Three  per  cents.,  then 

(1)  Att.'Gen.  V.  Aapiwdl,  46  E.  B.  142  (2  My.  &  Or.  618). 
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standing  in  tbe  names  of  Edward  Markland,  deceased,  and  of  the  A.-G. 
defendants  Christopher  Beckett  and  John  Wilson,  as  trustees  for  wilson. 
the  corporation,  and  of  certain  other  property  of  small  amount ; 
that,  on  the  80th  of  May,  1886,  a  meeting  of  some  of  the  members 
of  the  corporation  was  held,  at  whicli  a  resolution,  purporting  to 
be  a  resolution  of  the  mayor,  aldermen  and  assistants,  was 
passed  to  the  following  effect :  ''  Resolved  unanimously  thai 
the  sum  of  6,500Z.  Three  per  cent.  Consols,  being  the  property 
of  this  corporation,  be  absolutely  transferred  and  alienated 
to  John  Wilson,  Esq.,  William  Beckett,  Esq.  and  John 
Blayds,  Esq.  (three  of  the  defendants),  so  as  thereby  to  vest 
the  same  in  those  gentlemen,  and  divest  this  corporation  of 
all  power  and  control  over  the  same,"  but  no  actual  transfer 
or  assignment  was  then  made  in  pursuance  of  the  resolution : 
that  Wilson,  Beckett  and  Blayds  were  informed  of  the  resolu- 
tion shortly  after  it  was  passed,  and  there  was  some  under- 
standing between  them  and  some  of  the  members  of  the 
corporation  that  they  were  not  to  be  entitled  to  the  stock 
for  their  own  benefit,  but  were  to  hold  and  dispose  of  it 
for  such  purposes  as  the  corporation  or  the  court  of  the 
mayor,  aldermen  and  assistants  should  thereinafter  direct :  that 
several  meetings,  purporting  to  be  courts  of  the  mayor, 
aldermen,  and  assistants,  were  held  after  the  80th  of  May 
and  before  the  9th  of  September,  1885  (being  the  day  on 
which  the  royal  assent  was  given  to  the  Act  of  Parliament 
after  mentioned),  but  no  resolution  was  passed  respecting  the 
stock. 

The  information  and  bill  [further  stated  that]  during  the  year  [  39  ] 
1885  the  defendant  Wright  was  the  mayor  of  Leeds,  and  the 
defendants  Hall,  Christopher  Beckett  and  Bramley  were  three  of 
the  aldermen  of  the  corporation,  and  the  defendant  Charlesworth 
was  one  of  the  assistants,  and  those  five  defendants  were  the 
members  of  the  corporation  who  were  engaged  in  transacting  and 
carrying  into  effect  the  aforesaid  scheme  or  plan,  and  they  were 
the  only  members  of  the  corporation  who  attended  all  the 
meetings  held  for  that  purpose,  and,  if  any  other  members  were 
present  at  some  of  such  meetings,  they  were  not  present  at  all  of 
them :  that  no  trust  was  ever  declared  of  the  stock  ))y  the  mayor, 
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A.-0.        aldermen  and  asflistantB,  but  it  was  alleged  that  on  the  80th  of 
WiLaov.      May,  1885,  an  mdentore  was  made  between  the  old  corporation 
of  the  one  part,  and  Wilson,  William  Beckett  and  Blayds  of 
the  other  part,  whereby  the  corporation  assigned  the  stock  to 
Wilson,  William  Beckett  and  Blayds,  but  they  were  not  to  be 
entitled  to  it  for  their  own  benefit,  and  they  became  and  were 
trustees  thereof  for  the  old  corporation  :  and  it  was  also  alleged 
that,  on  the  24th  of  November,  1886,  Wilson,  William  Beckett 
and    Blayds   executed  a  deed  of    that  date,  and  which  was 
expressed  to  be  made  between  them,  of  the  one  part,  and 
the  mayor,  aldermen  and  burgesses  of  the  other  part,  and 
thereby,  after  reciting  the  deed  of  the  80th  of  May,   1885, 
and   that  the   stock   had   been  assigned  to  Wilson,  William 
Beckett,   and   Blayds,  to   the   end  that  the   same   might  be 
applied  by  them  to  certain  public  and  corporate  purposes  as 
thereinafter  mentioned,  the  parties  of  the  one  part  covenanted, 
with  the  parties  of  the  other  part,  to  stand  possessed  of  the 
stock  as  follows,  that  is  to  say,  upon  trust  to  pay  certain  sums 
to  the  recorder  and  deputy-recorder  of  the  borough,  and  certain 
other  sums  to  the  treasurers  for  the  time  being  of  the  Leeds 
[  *40  ]       ^Infirmary,  the  Leeds  Fever  Hospital  and  Public  Dispensary, 
and  to  the  incumbents,  for  the  time  being,  of  certain  churches 
in  Leeds,  and,  as  to  the  residue  of  the  stock,  in  trust  to  pay 
and  discharge  all  such  debts,  sums  of  money,  engagements, 
expenses,  claims,  dues  and  demands  whatsoever  which  then  were, 
or  should  be  thereafter  due,  owing,  contracted,  made  or  entered 
into,  by,  from  or  with  the  mayor,  aldermen  and  burgesses,  and 
also  all  other  sums  of  money  which  might  be  ordered  to  be 
paid  or  applied  by  the  mayor,  aldermen  and  burgesses,  or  by 
certain  persons  therein  named  (forming  the  committee  appointed 
by  the  mayor,  aldermen   and   burgesses   for  the  purpose  of 
settling  the  amount  of  the  sums  so  to  be  paid  as  aforesaid,  and 
of  ordering  the  payment  thereof,)  and,  subject  thereto,  upon 
trust  for  the  mayor,  aldermen  and  burgesses,  their  successors 
and  assigns. 

The  information  and  bill  further  stated  that  none  of  the 
before-mentiondd  deeds  were  executed  by  the  corporation:  and 
it  charged  that  the  name  of  the  mayor  and  the  seal  of  the 
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corporation  were  not  set  or  affixed  to  the  deed  of  the  80th  of  May,  A.-0. 
1885,  at  the  meeting  held  on  that  day  or  at  any  court  of  the  wiuof. 
mayor,  aldermen  and  assistants  duly  convened  for  the  purpose, 
and,  at  all  events,  they  were  not  properly  and  regularly  set  and 
affixed  thereto,  and  that  the  deed  was  not  delivered  to  Wilson, 
W.  Beckett  and  Blayds,  until  April,  1886:  that  Wilson, 
W.  Beckett  and  Blayds  never  gave  any  directions  respecting 
the  deed  of  November,  1885,  or  the  trusts  thereof,  and,  if  they 
executed  it,  they  never  obtained  any  previous  authority  for  that 
purpose,  either  from  the  corporation  or  the  mayor,  aldermen  and 
assistants,  and  that  the  trusts  therein  declared  were  only  inserted 
therein  in  pursuance  of  some  direction  to  that  *e£fect  from  some  [  ^^i  ] 
of  the  members  of  the  corporation :  that  the  trusts  of  the  6,5002. 
stock  were  never  duly  declared  by  the  mayor,  aldermen,  and 
assistants,  nor  were  any  trusts  declared  thereof  until  November, 
1885:  that  the  recorder  and  deputy-recorder  declined  to 
receive  the  sums  given  or  voted  to  them:  that  Wright,  Hall, 
Christopher  Beckett,  Bramley  and  Charlesworth  were  the 
chief  contrivers  and  promoters  of  and  were  the  only  members 
of  the  corporation  who  assisted  in  all  the  before-mentioned 
proceedings  with  respect  to  the  6,5002.  stock,  and  they  were 
personaUy  responsible  for  that  sum  or  so  much  thereof  as 
had  not  been  applied  in  payment  of  debts  properly  incurred 
by  the  corporation,  and  that  Wilson  and  C.  Beckett  were  also 
personally  liable  for  having  transferred  the  stock  in  manner 
aforesaid. 

The  information  and  bill  prayed  that  it  might  be  declared 
that  the  transfer  and  alienation  of  the  stock  to  Wilson,  William 
Beckett  and  Blayds,  was  fraudulent  and  void,  and  that  the  same 
might  be  set  aside,  and  that  it  might  be  declared  that  the 
last  named  defendants,  and  also  Wright,  Hall,  Christopher 
Beckett,  Bramley  and  Charlesworth  were  respectively  liable  to 
make  good  the  same  sum,  or  so  much  thereof  as  should 
not  have  been  applied  in  payment  of  debts  properly  incurred 
by  the  corporation,  and  that  they  might  be  decreed  to  make 
good  and  pay  the  same  to  the  plaintiffs  or  their  treasurer; 
and  that  Wilson,  William  Beckett  and  Blayds  and  certain  of 
the  other  defendants  in  whose  names  some  parts  of  the  stock 
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A.-G.        were  still  standing,  might  be  declared  trustees  thereof  for  the 
wiLsoK.      plaintiffs,  and  might  be  decreed  to  transfer  the  same  to  them, 
and  that,  in  the  mean  time,  they  might  be  restrained  from 
disposing  thereof. 
[  42  ]  The  information  and  bill  was  filed  not  only  against  the  persons 

before  mentioned  as  defendants,  but  also  against  the  incumbents 
of  the  livings,  and  the  treasurers  of  the  hospitals  and  dispensary 
mentioned  in  the  declaration  of  trust.  Three  demurrers  to  it 
were  filed  for  want  of  equity:  one  by  the  incumbents  and 
treasurers ;  another  by  Wright,  Bramley  and  Charlesworth,  and 
another  by  Christopher  Beckett. 

Sir  Charles  Wetherell,  Mr.  K.  Bruce  and  Mr.  Bethell,  in 
support  of  the  demurrers : 

The  corporation,  which  is  the  plaintiff  on  this  record,  is,  in 
law,  the  same  identical  body  as  that  which  existed  prior  to  the 
Municipal  Corporations  Act:  it  is,  therefore,  the  same  body 
as  that  which  did  the  acts  complained  of  in  the  informa- 
tion and  bill;  and,  consequently,  the  corporation  is  now 
seeking  to  annul  its  own  acts.  In  other  words,  the  perpetrator 
of  a  fraud  is  asking  to  be  relieved  from  the  fraud  he  has 
committed.  ♦  ♦  ♦ 
[  ^4  ]  The  demurrers  that  have  been  filed  by  Wright,  Bramley, 

C.  Beckett  and  Charlesworth,  must  be  allowed.  Those  gentle- 
men were  individqal  corporators  when  the  acts  complained  of 
were  done.  Those  acts  were  the  acts  of  the  whole  corporate 
body ;  and  individual  members  of  a  corporation  cannot  be  made 
answerable  for  every  act  done  by  the  corporation  during  the  time 
that  they  were  members  of  the  body. 

The  SoUcitor-Oeneralf  Mr.  Jacob  and  Mr.  Walker,  in  support 
of  the  information  and  bill : 

[  45  ]  *    *    Wright,  Bramley,  Christopher  Beckett  and  Charles- 

worth were  personally  liable,  inasmi^h  as  the  alienation  of  the 
stock  was  not  an  act  of  the  body  corporate,  but  of  those  indi- 
viduals who  had  availed  themselves  of  their  connection  with  the 
corporation  to  do  the  acts  complained  of.    *    *    * 


WL.  XLTO.]         1887.    CH.    9  SIMONS,  46—68.  179 

The  Vicb-Changellob  [after  stating  the  case  and  disposing  of        A..0. 
the  question  of  jurisdiction,  said  :]  wilsok. 

If  I  had  any  doubts  upon  the  question  now  before  me,  they  [  52  ] 
would  be  overruled  by  what  was  done  by  the  Lord  Chancbllob 
in  the  case  of  The  Attorney-Oeneral  v.  Aspinall  (l) ;  and  I 
take  the  liberty  of  saying  that  I  entirely  concur  with  his 
Lordship  in  the  opinion  which  he  expressed  in  deciding  that 
case.  Therefore,  generally  speaking,  the  demurrers  must  be 
overruled. 

With  respect  to  those  defendants  who  are  supposed  to  have 
acquired  a  right  to  certain  portions  of  the  6,600Z.  Consols  under 
the  deed  of  November,  1886, 1  am  quite  clear  that  the  informa- 
tion and  bill  can  be  maintained  as  against  them.    But  it  was  said 
that  there  was  something  peculiar  in  the  cases  of    Messrs. 
Wright,  Bramley,  Gharlesworth  and  Christopher  Beckett.    Now, 
with  respect  to  those  gentlemen,  it  is  to  be  observed  that  they 
were  all  members  of  the  old  corporation :  Mr.  Wright  was  the 
mayor,  Mr.  Beckett  and  Mr.  Bramley  were  aldermen,  and  Mr. 
Charlesworth  was  an  assistant:  and  the  information  and  bill 
alleges  that,  shortly  before  the  80th  of  May,  1886,  a  scheme  was 
formed  by  some  of  the  then  members  of  the  corporation  for 
preventing  the  6,500Z.  Consols  from  passing  into  the  hands  or 
coming  under  the  control  of  the  members  of  the  corporation  to 
be  formed  under  the  Act  of  Parliament  which  was  then  in  con- 
templation, and  that  the  acts  complained  of   were  done  in 
pursuance  of  that  scheme,  and  that  the  four  last  named  gentle- 
men, together  with  Mr.  Hall,  were  the  members  of  the  corporation 
*who  were  engaged  in  contriving  the  scheme  and  carrying  it  into       [  ^^s  ] 
effect ;  and  it  charges  that  they  are  personally  liable  for  those 
portions  of  the  stock  that  were  attempted  to  be  alienated.    Now 
that  charge  would  be  of  no  value,  unless,  as  is  the  case,  there 
were  facts  stated  in  the  information  in  support  of  it.    And  I  am 
of  opinion  that,  if  members  of  a  corporation  do  contrive  a  scheme 
unlawfully  to  dispossess  the  corporation  of  its  funds,  they,  primd 
fade^  are  personally  answerable :  and  this  Court  has,  in  former 
cases,  made  persons  standing  in  the  situation  of  these  four 
defendants^  personally  liable  for  their  wrongful  acts,  although 
(1)  45  B.  B.  142  (2  My.  ft  Cr.  613). 
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A.^.        they  have  derived  no  benefit  from  them.     Conseqaently  the 
Wiiiov.      demurrers  pat  in  by  those  defendants,  as  well  as  the  demurrer 
filed  by  those  individuals  who  were  intended  to  be  benefited  by 
means  of  the  scheme,  must  be  overruled. 

[The  subsequent  hearing  of  this  information  and  bill  by  the 
Lord  Chancellor  is  reported  in  Craig  &  Phillips,  p.  1,  where 
the  facts  and  particulars  of  the  case  are  more  fully  reported  than 
in  9  Simons. 

The  Attomey-Oeneral^  Mr.  Jacob ,  Mr.  Wigram^  and  Mr. 
Walter  appeared  for  the  plaintiffs. 

Sir  C.  Wetherell,  Mr.  BetheU,  and  Mr.  RoUinBon,  for  the 
defendants. 

The  Lord  Chancellor  on  this  occasion  said  (pp.  22,  28)  that 
he  considered  it  as  a  matter  quite  of  course  to  decree  the  restoration 
to  the  plaintiffs  of  all  the  property  in  the  hands  of  any  of  the  defen- 
dants, and  he  made  a  decree  which  declared  that  the  alienations 
of  the  corporate  property  were  fraudulent  and  void,  and  that  the 
three  trustees  and  five  members  of  the  corporation  were  liable  to 
make  good  any  loss  which  might  arise  therefrom,  and  to  pay  the 
costs  of  the  suit ;  and  with  respect  to  certain  objections  which  had 
been  made  before  him  to  the  form  of  the  proceedings,  the 
Lord  Chancellor  said :] 

1840.  It  was  said  that  such  relief  cannot  be  given  in  a  suit  in  which 

[Cr.jr^.23]  the  corporation  are  plaintiffs,  because  the  acts  complained  of 
were  acts  of  the  corporation,  and  a  cestui  que  trust  cannot  com- 
plain of  a  breach  of  trust  to  which  he  was  a  party.  This  objec- 
tion was  ingeniously  argued,  but  it  has  no  foundation  to  support 
it.  What  the  present  plaintiffs,  the  corporation,  complain  of,  is, 
that  certain  persons,  members  of  the  corporation  at  a  former 
time,  fraudulently  and  illegally  used  the  power  and  authority 
of  the  corporation  for  the  purpose  of  depriving  it  of  property  to 
which  it  was  by  law  entitled.  Is  it  to  be  said  that  the  corpo- 
ration is  therefore  without  remedy  ?  It  is  true  that,  in  future, 
all  such  property  being  in  trust  for  the  benefit  of  the  public, 
the  Attomey-Oeneral  may  assert  the  right  of  the  public  in  an 
information ;  but  if,  before  the  Act  passed,  a  corporation  might. 
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in  a  proper  case,  institate  a  suit  for  the  purpose  of  setting  aside  A^. 
transactions  frandolent  against  it,  though  carried  into  effect  in  wiiioR. 
the  name  of  the  corporation,  that  right  cannot  be  affected  by  the 
AUomey-Oeneral  having  also  a  power  to  complain  of  the  transac- 
tion. In  the  great  majority  of  suits  instituted  in  this  Court, 
for  the  purpose  of  rescinding  transactions,  it  is  the  act  of  the 
plaintiff  himself  which  he  seeks  to  rescind ;  he  says,  ''  The  act 
was  mine,  but  it  arose  from  the  fraud  or  other  misconduct  of 
those  who  then  had  the  management  of  my  affairs."  Why  may 
not  a  corporation,  upon  the  same  ground,  have  the  same  relief  ? 
Why  are  they  alone  to  be  denied  the  exercise  of  this  the  most 
important  jurisdiction  of  this  Court?  Certainly  not  because 
their  afiiGars  do  not  require  it.  The  true  way  *of  viewing  this  [  *24  ] 
is  to  consider  the  members  of  the  governing  body  of  the 
corporation  as  its  agents,  bound  to  exercise  its  functions  for  the 
purposes  for  which  they  were  given,  and  to  protect  its  interests 
and  property;  and  if  such  agents  exercise  those  functions  for 
the  purposes  of  injuring  its  interests  and  alienating  its  property, 
shall  the  corporation  be  estopped  in  this  Court  from  complaining 
because  the  act  done  was  ostensibly  an  act  of  the  corporation  ? 

Not  to  go  fm-ther  into  the  authorities  (for  it  is  quite 
unnecessary  to  do  so)  than  the  cases  cited  for  other  purposes,  it 
will  be  found  that  Lord  Hardwicee,  in  the  case  of  The  Charitable 
Corporation  (1),  and  Lord  Eldon,  in  the  case  of  The  Corporation 
of  Colcheeter  (2),  do  not  seem  to  have  felt  any  difficulty  upon  this 
subject.  I  am,  therefore,  of  opinion  that  any  relief  which  the 
circumstances  call  for  may  be  properly  administered  in  this  suit. 
I  am  of  opinion  that  this  is  the  principle  to  be  acted  upon,  inde- 
pendently of  the  provisions  of  the  97th  section ;  and  it  is  to  be 
observed  that  that  section  had  an  object  which  does  not  apply  to 
the  present  case.  That  object  was  to  enable  the  corporation  to 
call  in  question  acts  which  might  have  been  done  before  the 
passing  of  the  Act,  and  after  the  5th  of  June ;  and  which,  there- 
fore, might  be  strictly  legal  in  themselves ;  whereas,  in  this  case, 
the  acts  called  in  question  were  after  the  passing  of  the  Act,  and 

(1)  TU  ChaHiahle  Corporation  v.  Colcheiier  v.  Lowten,  12  B.  B.  216 
Sultoii,  2  Atk.  400.  (1  V.  &  B.  226). 

(2)  The  Mayor  and  Commonalty  of 
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A.-a.        therefore,  from  the  beginning,  illegal;  the  deeds  of  the  80th 

WiLsoH.      of  May,  though  intended  for  a  bad  purpose,  being  inoperative. 

I  am  the  more  induced  to  make  this  distinction,  because  some 

observations  of  mine  in  The  AUorney-Oenercdv.  A$pindU  (i)  were 

[  *25  ]  referred  to,  as  supporting  the  argument  *that  the  corporation 
in  this  case  could  not  be  heard  to  impeach  its  own  acts; 
whereas  those  observations  were,  in  terms,  in  that  passage, 
confined  to  acts  between  the  6th  of  June  and  the  passing  of 
the  Act,  and  therefore  have  no  application  whatever  to  the 
present  case. 

Connected  with  this  objection  was  another,  which  was  the 
subject  of  the  main  argument  in  this  cause,  namely,  the  liability 
of  the  five  corporators ;  I  say,  connected  with  the  objection  I 
have  been  considering,  because  it  proceeds  upon  a  similar  suppo- 
sition, that  the  whole  was  the  transaction  of  the  corporation, 
and  therefore  that  the  corporation,  on  the  one  hand,  cannot 
complain  of  it,  and  on  the  other  cannot  call  in  question  the 
act  of  any  member  of  the  corporation  for  the  part  he  took  in 
the  corporate  act.  I  think  both  objections  are  founded  upon  the 
same  error ;  namely,  that  of  confounding  the  legitimate  acts  of 
the  corporation  with  unauthorised  acts  effected  by  members  or 
agents  of  the  corporation  in  the  name  of  the  corporation.  Of 
these  the  corporation  may  complain,  and  may  have  redress  against 
such  members  or  agents  as  are  the  authors  of  the  wrong.  No 
doubt  could  be  entertained  of  the  right  of  a  corporation  to 
redress  against  its  agents.  Can  it  be  that  no  redress  can  be 
had  against  the  author  of  the  wrong  because  he  was  a  member 
of  the  corporation,  and  effected  it  by  an  abuse  of  the  power 
which  that  situation  gave  him  ?  In  The  Cliaritable  Corporation 
case  (2)  Lord  Hardwickb  draws  the  distinction  between  the  acts 
for  which  a  member  of  a  corporation  would  be  liable,  and  those 
for  which  he*would  not.  He  says,  ''  Committee  men  are  most 
properly  agents  to  those  who  employ  them  in  the  trust,  and  who 
empower  them  to  direct  and  superintend  the  affairs  of  the  corpo- 

L  *^  1       ration.    In  this  respect  they  *may  be  guilty  of  acts  of  commission 
and  omission,  of  malfeasance  and  nonfeasance ;  but  where  acts 
are  executed  within  their  authority,  as  repealing  bye-laws,  and 
(1)  45  E.  B.  at  p.  148  (2  My.  &  Gr.  621).  (2)  2  Atk.  405. 
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making  orders,  in  sucli  cases,  though  attended  with  bad  conse-  A.-a 
qoenoes,  it  will  be  very  difiScalt  to  determine  that  those  are  wilsok. 
breaches  of  trust ;  for  it  is  by  no  means  just  in  a  Judge,  after 
bad  consequences  have  arisen  from  such  executions  of  their 
power,  to  say  that  they  foresaw  at  the  time  what  must  neces- 
sarily happen,  and  therefore  were  guilty  of  a  breach  of  trust." 
Lord  Habdwickb  then  proceeded  to  consider  the  evidence  of  mis- 
conduct imputed  to  the  committee  men.  I  have  a  similar  duty 
in  this  case  with  respect  to  the  five  members  of  the  governing 
body ;  in  doing  which  I  shall  say  no  more  of  the  case  proved 
against  them  than  is  necessary  for  the  purpose  of  explaining  the 
grounds  of  my  decree. 

As  members  of  the  governing  body,  it  was  their  duty  to  the 
corporation,  whose  trustees  and  agents  they,  in  that  respect, 
were,  to  preserve  and  protect  the  property  confided  to  them; 
instead  of  which,  having  previously,  as  they  supposed,  placed  the 
property,  by  the  deeds  of  the  80th  of  May,  18S5,  in  a  convenient 
position  for  that  purpose,  they  take  measures  for  alienating  that 
property,  with  the  avowed  design  of  depriving  the  coiporation  of 
it ;  and,  with  this  view,  they  procure  trusts  to  be  declared,  and 
transfers  of  part  of  the  property  to  be  made  to  the  several  other 
defendants  in  this  cause,  for  purposes  in  no  manner  connected 
with  the  purposes  to  which  the  funds  were  devoted,  and  for 
which  it  was  their  duty  to  protect  and  preserve  them.  This 
was  not  only  a  breach  of  trust  and  a  violation  of  duty  towards 
the  corporation,  whose  agents  and  trustees  they  were,  but  an  act 
of  spoliation  against  all  the  inhabitants  of  Leeds  liable  to  the 
borough  rate ;  every  individual  of  whom  had  an  interest  in  the 
fund,  for  his  exoneration,  *pro  tanto,  from  the  borough  rate.  If  [  *27  ] 
any  other  agent  or  trustee  had  so  dealt  with  property  over  which 
the  owner  had  given  him  control,  can  there  be  any  doubt  but 
l^at  such  agent  or  trustee  would,  in  this  Court,  be  made  respon- 
sible for  so  much  of  the  alienated  property  as  could  not  be 
recovered  in  specie  ? 

But  if  Lord  Hardwicke  was  right  in  The  Charitable  Carpo- 
ration  case,  and  I  am  right  in  this  case,  in  considering  the  authors 
of  the  wrong  as  agents  or  trustees  of  the  corporation,  then  the 
two  cases  are  identical.     I  cannot  doubt,  therefore,  that  the 
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A.-0.  plaintiflEs  are  entitled  to  redress  against  the  three  trustees  and 
YfiLBov.  those  members  of  the  governing  body  who  were  instrumental  in 
carrying  into  effect  the  acts  complained  of ;  and  it  is  proved  that 
the  five  defendants  fall  under  that  description. 

The  deed  of  the  80th  of  May,  1885,  was  avowedly  made  for  the 
purpose  of  stripping  the  corporation  of  all  its  property  before  the 
bill  then  in  Parliament  could  pass.  I  have  already  said  that  it 
had  not  that  effect ;  but  can  these  defendants  avail  themselves 
of  the  failure  of  their  scheme,  and  say  that  this  was  an  inno- 
cent act,  when  they,  with  others^  by  the  memorial  presented  to 
the  trustees,  assumed  to  themselves  as  individuals  the  right  to 
interfere  in  the  misapplication  of  those  funds  ?  They  seem  to 
have  supposed  that  the  trustees  held  the  funds  subject  to  the 
direction  of  the  individual  members  of  the  governing  body,  upon 
the  assumption  that  the  title  of  the  corporation  had  been  effec- 
tually terminated.  These  five  defendants,  being  agents  and 
trustees  of  the  corporation  funds,  though  the  legal  title  was  not 
vested  in  them,  by  an  illegal  exercise  of  the  authority  of  the 
corporation,  procure  the  funds  to  be  diverted  jfrom  their  legal 
custody  and  purpose,  and  to  be  placed  in  other  hands,  and  applied 
[  •28  ]  to  other  purposes.  Of  their  liability  *to  make  good  any  defi- 
ciency in  the  funds  arising  from  such  conduct  I  entertain  no 
doubt :  Lord  Hardwickb  thought  so  a  century  ago,  and  certainly 
the  jurisdiction  of  this  Court  in  such  cases  has  been  extended 
rather  than  restricted  since  that  time. 

It  was  then  urged  that,  if  that  be  so,  all  the  governing  body, 
at  least  all  who  took  any  part  in  these  transactions,  ought  to  be 
co-defendants.  Upon  this  point,  also,  Lord  Hardwickb's  autho- 
rity in  The  Charitable  Corporation  case  (i)  is  of  the  highest  value. 
It  was  urged  that,  as  the  injury  had  arisen  from  the  misconduct 
of  many,  each  ought  to  be  answerable  for  so  much  only  as  his 
particular  misconduct  had  occasioned;  but  Lord  Hardwickb 
said,  ''  If  this  doctrine  should  prevail,  it  is  indeed  laying  the 
axe  to  the  root  of  the  tree.  But  if,  upon  inquiry,  there  should 
appear  to  be  a  supine  negligence  in  all  of  them,  by  which  a 
gross  complicated  loss  happens,  I  will  never  determine  that  they 
are  not  all  guilty ;  nor  will  I  ever  determine  that  a  court  of 
(1)  The  Charitable  Corporation  y.  Sutton,  2  Atk.  400 ;  see  p.  406. 
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eqaity  cannot  lay  hold  of  every  breach  of  trust,  let  the  person  A.-a. 
guilty  of  it  be  either  in  a  private  or  public  capacity."  In  cases  wilbok. 
of  this  kind,  where  the  liability  arises  from  the  wrongful  act  of 
the  parties,  each  is  liable  for  all  the  consequences,  and  there 
is  no  contribution  between  them,  and  each  case  is  distinct, 
depending  upon  the  evidence  against  each  party.  It  is,  there- 
fore, not  necessary  to  make  all  parties  who  may  more  or  less 
have  joined  in  the  act  complained  of  ;  nor  would  any  one  derive 
any  advantage  from  their  being  all  made  defendants,  because, 
as  the  decree  would  be  general  against  all  found  to  be  guilty 
of  the  charge,  it  might  be  executed  against  any  of  them.  It  is 
evident  that  Lord  Hardw^cke,  in  the  case  of  The  Charitable 
Corporation  f  ^considered  that  each  defendant  would  be  liable  [  *^  ] 
for  each  transaction  in  which  he  had  been  a  party.  In  The 
Attorney-General  v.  Brown  (i)  Lord  Eldon  overruled  a  demurrer 
for  want  of  parties.  He  did  not  state  his  reasons  ;  but  it  appears 
that  the  charge  against  the  commissioners  was  for  misconduct, 
and  one  object  of  the  suit  was  to  regulate  their  future  conduct, 
and  some  of  them  only  who  had  acted  in  the  matter  complained 
of  were  parties.  In  this  case  other  names  appear  to  the  reso- 
lutions and  to  the  memorial,  but  there  is  no  proof  before  me 
that  the  conduct  of  any  other  member  of  the  corporation  was 
such  as  to  subject  him  to  the  responsibility  which  I  think 
attaches  to  these  five  defendants ;  and  if  that  had  appeared,  it 
would  not  have  afforded  them  any  protection.  I  am,  therefore, 
of  opinion  that  they  cannot  support  the  objection  that  others  are 
not  made  co-defendants. 


WILSON  V.  BATES.  i837, 

Nov.  16, 19. 
(9  Simons,  54—65.)  jg^g 

[Affi&med  on  appeal  by  the  Lord  Chancbllob,  as  reported  in      •/'«»«^i. 
3  My.  &  Cr,  197.     See  45  R.  R.  254.] 

(1)  1  Swanst.  265. 
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1887.  MOCATTA  V.  LINDO  (1). 

rkfic    1 

_L  '  (9  Simons,  66—68.) 

V.-C.     '  Construction — Settlement — Portions, 

r  g  giiQ  g^  1  By  a  marriage  settlement,  stock  was  settied,  subject  to  life  interests 

in  the  husband  and  wife,  in  trust  for  their  diildren,  share  and  share 
alike,  the  shares  to  be  paid  to  them  at  21  or  marriage,  and  the 
shares  of  children  dying  leaving  issue  before  their  shares  had  become 
payable,  were  to  be  in  trust  for  their  issue,  but  in  case  any  of  the 
children  should  die  before  their  shares  should  become  payable  without 
leaving  any  issue,  then  their  shares  were  to  be  in  trust  for  the 
surviving  children.  There  were  six  children  of  the  marriage,  who  all 
attained  21 :  two  of  them  died  in  the  lifetime  of  their  surviving  parent. 
Held  that  the  word  "  payable  "  must  be  held  to  mean  "  vested,"  and, 
consequentiy,  that  the  representatives  of  the  deceased  children  were 
entitled  to  shares  of  the  stock. 

Bt  the  settlement  on  the  marriage  of  Moses  and  Esther  Lindo, 
Moses  Lindo  covenanted  to  lay  oat  1,000{.  in  the  purchase  of 
stock  in  the  names  of  the  trustees,  in  trust  for  himself  and  his 
intended  wife  for  their  lives  successively,  and,  after  their  several 
deceases,  then  upon  trust  for  the  benefit  of  all  and  every  the  child 
and  children  of  the  marriage,  equally  to  be  divided  between 
and  amongst  them,  if  more  than  one,  share  and  share  alike, 
but,  if  there  should  be  but  one  such  child,  then  in  trust  for 
the  benefit  of  such  only  child,  and  to  be  paid  and  payable  to 
him,  her  or  them  respectively,  on  their  respectively  attaining 
the  age  of  21  years  or  day  or  days  of  marriage,  which  should 
first  happen,  and  to  the  children  or  issue  of  such  child  or 
children  of  the  marriage  as  should  happen  to  die  leaving  a 
child  or  children  before  their  respective  shares  thereof  should 
become  payable  as  before  mentioned:  and,  in  case  any  such 
child  or  children  should  happen  to  die  before  their  shares  should 
become  payable,  without  leaving  any  issue,  then  all  and  every 
such  share  or  shares  of  him,  her  or  them  so  dying,  should  go 
and  accrue  to  the  survivors  or  survivor  of  all  and  every  of  such 
child  and  children,  and  be  paid  and  payable  at  the  same  time,  and 
subject  to  the  same  chance  of  accruer  or  survivorship  as  their 
original  shares  thereof :  and  it  was  declared  that  the  dividends 
and  interest  of  the  share  of  each  and  every  such  child  of  and  in 

(1)  In  re  WilnwU's  TruaU  (1869)  L.  B.  7  Eq.  632;  PartHdye  v.  BayliB 
(1881)  17  Oh.  D.  835;  44  L.  T.  737. 
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the  capital  stock,  should  be  applicable   *to  the  maintenance     Mooatta 
and  education  of  such  child  and   children  respectively,  and       himo, 
the  overplus,  if  any,  should  be  laid  out  and  added  to  the       [  *^7  ] 
capital  to  accumulate  for  such  child   and  children's  benefit 
respectively,   and  should  be  subject,  in  all  respects,  to  the 
same  contingencies  as  the  capital  of  such  child  and  children's 
share  and  shares  was  and  were  thereinbefore  made  subject 
and  liable. 

In  the  subsequent  part  of  the  settlement,  the  same  words  were 
twice  repeated;  once  in  declaring  the  trusts  of  certain  rever- 
sionary property  to  which  Mr.  Lindo  was  entitled,  and  again 
in  declaring  the  trusts  of  the  property  to  which  Mrs.  Lindo 
was  entitled. 

Mrs.  Lindo  survived  her  husband,  and  died  in  1887, 
leaving  four  children  of  the  marriage,  all  of  whom  had 
attained  21.  There  had  been  two  other  children,  both  of  whom 
attained  21  but  died  without  issue,  one,  in  the  lifetime  of 
Mr.  Lindo,  and  the  other,  after  his  death  but  in  the  lifetime  of 
Mrs.  Lindo. 

The  bill  was  filed,  by  the  trustees  of  the  settlement,  against 
the  Borviving  children  and  the  representatives  of  the  deceased 
children,  praying  that  the  rights  and  interests  of  the  defendants 
in  the  trust-funds  might  be  ascertained  and  declared  by  the 
Court,  and  that  the  plaintiffs  might  be  indemnified  and  protected 
in  the  disposing  thereof  accordingly. 

The  question  was  whether  the  representatives  of  the  deceased 
children  were  entitled  to  share  in  the  trust-funds,  or  whether 
those  funds  were  wholly  divisible  amongst  the  surviving  children, 
that  is,  whether  the  word  ''  payable  "  in  the  limitation  over  to 
the  surviving  *children,  was  to  be  taken  in  its  proper  sense,  or  [  *58  ] 
was  to  be  held  to  mean  '*  vested." 

Mr.  Knight  Bruce  and  Mr.  Lowndes  appeared  for  the 
plaintiffs. 

Mr.  Wigram,  Mr.  Anderdon  and  Mr.  Bacon,  for  the  surviving 
children,  said  that  to  construe  the  word  ''  payable  "  as  ''  vested," 
was  doing  a  violence  to  the  words  used  in  the  instrument;  and 
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that  the  circumstance  which  Lord  Eldon,  in  his  judgment  in 
Hope  V.  Lord  Clifdm  (i),  stated  to  be  the  inducement  for  the 
Court's  adopting  that  forced  construction,  namely,  that,  other- 
wise, the  descendants  of  a  child  who  had  attained  21  but  happened 
to  die  in  the  lifetime  of  its  parents,  would  be  left  without  any 
provision,  did  not  exist  in  the  present  case,  as  provision  was 
made,  by  the  settlement,  for  the  issue  of  children  dying  in  their 
parents'  lifetime  and  leaving  issue. 

Mr.  Richards,  Mr.  HeathJUld  and  Mr.  Ooldsmid,  for  the 
representatives  of  the  deceased  children,  contended  that  the 
word  ''  payable  "  must  be  taken  to  mean  "  vested."  They  cited 
Walker  v.  Main  (2)  and  Fry  v.  Lord  Sherborne  (8). 

The  Yicb-Ghancellob  : 

It  plainly  appears  to  me  that  each  child  who  attains  21, 
though  it  died  in  the  lifetime  of  either  parent,  is  entitled  to 
one-sixth  of  the  trust-funds. 


1837. 
Dee.  5. 


NEATE  V.   The  DUKE  of  MAELBOROUGH. 

(9  Simons,  60—63.) 

[Affirmed  on  appeal  by  the  Lord  Chancellor,  as  reported  in 
45  R.  R.  804 ;  8  My.  &  Cr.  407.J 


1889. 
ApHl  27,  29, 

80 
May  1*,  29. 

Shabwell, 
V.-C. 


LOWRY  V.  FULTON  (4). 

(9  Sunons,  104—124.) 

An  executor  who  does  not  prove,  but  acts,  is  answerable  only  for 
what  he  actually  receives. 

[The  plaintiffs  claiming  under  the  will  of  Thomas  Lowry  were 
seeking  to  make  the  defendant  Anne  Falton  responsible  as  per- 
sonal representative  of  her  late  husband  John  Williamson  Fulton 


(1)  5  B.  R  364,  369  (6  Yes.  499, 
607). 

(2)  20  B.  B.  202  (1  Jac.  &  W.  1). 


(3)  30  B.  B.  156  (3  Sim.  243). 

(4)  In  re  Stevens,  '98,  I  Ch.  162,  67 
L.  J.  Ch.  118,  77  L.  T.  608,  C.  A. 
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for  the  omission  to  recover  and  invest  certain  money  forming       lowbt 
part  of  the  estate  of  Thomas  Lowry,  by  whose  will  the  said      fultov. 
J.  W.  Fulton  and  Colonel  Casement  and  another  were  appointed 
executors  and  trustees.    J.  W.  Fulton  had  died  without  proving 
the    will,   but   the   plaintiffs   alleged  that   he   had   accepted 
the    executorship   and    trusteeship    of   the    will    of    Thomas      \ 
Lowry  and  that   the  loss  had  been  occasioned  by  allowing 
part  of  the  testator's  estate  to  remain  in  the  hands  of  a  firm 
of   Mackintosh  &  Co.   (the  testator's  bankers  and  agents  in 
India)   who  had  become  bankrupt.      The  facts   of   the   case 
are   sufficiently  stated  in  the   judgment   for  the  purpose  of 
this  report.] 

Mr.  Jacob,  Mr.  Bethell  and  Mr.  CoUiidge,  for  the  plaintiffs,  [  117  ] 
contended  that  the  payments  made  by  Mr.  Fulton,  and  the  other 
acts  done  by  him  [as  stated  in  the  judgment]  showed  that  he  had 
accepted  the  trusts  and  acted  as  a  trustee  and  executor  of  the 
testator's  will;  and,  consequently,  that  he  was  responsible  to 
the  plaintiffs  for  the  breach  of  trust  that  had  been  committed  by 
suffering  the  testator's  property  to  remain  in  the  hands  of 
Mackintosh  &  Co.  [Urch  v.  Walker  (1),  Walker  v.  Symonds  (2), 
Stacey  v.  Elph  (8),  and  other  cases  were  cited.] 

Mr.  Knight  Bruce  and  Mr.  Lloyd,  for  the  defendant,  Mrs.       [UH] 
Fulton,  said  that  Mr.  Fulton  had  never  accepted  or  acted  in  the 
trusts  of  the  will ;  and  that  the  acts  relied  upon  by  the  plaintiffs' 
counsel,  were  done  by  him  merely  as  the  agent  of  Colonel 
Casement. 

Mr.  White  appeared  for  the  defendant  Handley. 

Thb  Yicb-Chancellob  : 

In  this  case  the  facts  appear  to  be  that  the  testator,  Thomas 
Lowry,  made  his  will  on  the  2nd  of  October,  1817 ;  and,  by  that 
will,  after  giying  certain  small  legacies  and  a  sum  of  2,0002.  to 

(1)  45  B.  B.  sec  (3  My.  ft  Cr.  Munch  v.  Cocktrdl  42  B.  B.  166 
702).  (8  Sim.  219). 

(2)  19  B.  B.  155  (3  Swanst.  1).  See         (3)  36  B.  B.  304  (1  My.  k  K,  195). 
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LowKT  his  mother,  f6r  life,  with  remainders  over ;  and  a  sum  of  8,000 
FuLTov.  8i<^<^  rupees  for  the  benefit  of  a  Hindostanee  woman,  called 
Bajbibbie,  for  life,  with  remainder  over,  he  gave,  in  effect,  the 
residue  of  his  personal  estate  among  the  three  children  that 
woman  then  had,  and  a  child  of  whom  she  was  at  that  time 
enceinte^  That  child  was  bom  and  christened  by  the  name  of 
Mary  Ellen ;  and  she  and  her  eldest  sister  are  the  plaintifb  in 
the  cause.*  The  testator  made  a  codicil  on  the  8rd  of  March, 
1819;  and  he  died  in  the  month  of  December,  1819.  He 
appointed  three  executors:  James  Lowry,  who  then  was  and 
now  is  resident  in  Ireland,  Colonel  Casement,  who  then  was  and 
now  is  resident  in  India,  and  Mr.  John  Williamson  Fulton,  who 
was  then  in  Calcutta,  but  who  never  proved  the  will  either  in 
[  *ii9  ]  England,  India  or  elsewhere.  The  will  was  *proved  in  Bengal 
on  the  22nd  of  December,  1819,  by  Colonel  Casement,  and  it 
was  proved  in  the  province  of  Canterbury  on  the  20th  of  July, 
1824,  by  James  Lowry. 

Upon  the  construction  of  this  will  I  think  that  the  general 
residue  ought  to  have  been  invested  in  Government  or  other 
securities  in  England.  The  expression  is,  "  Government  or 
other  good  securities  "  generally.  The  expression  as  to  Bajbibbie's 
legacy  of  8,000  sicca  rupees  is  "Government  or  other  good 
security  in  Calcutta,"  and  she  is  described  as  of  Hindostan. 
But  the  children  who  are  named  in  the  will,  the  residuary 
legatees,  are  all  said  to  be  now  in  Ireland ;  and  James  Lowry, 
who  was  the  ultimate  residuary  legatee,  is  said  to  be  now  in  the 
north  of  Ireland. 

The  testator  had  dealings  with  Mackintosh  &  Co.  of  Calcutta, 
who,  long  before  and  up  to  the  time  of  his  death,  were  his  money 
agents  and  bankers ;  and  he  had  large  sums  of  money  in  their 
hands.  The  account  current,  dated  the  1st  of  May,  1827,  which 
has  been  proved  as  an  exhibit,  shows  how  his  assets  were  dealt 
with  by  them ;  and  the  account  was  kept  as  between  the  estate 
of  the  testator  and  Colonel  Casement  as  his  executor,  but,  in 
reality,  it  was  an  account  between  Mackintosh  &  Co.  and 
Colonel  Casement.  The  bill  states  the  different  sales  of  the 
Government  notes  and  bank  shares  to  have  been  made  by  the 
direction  of  Colonel  Casement,  but  with  the  knowledge  of  Mr. 
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Fulton.    There  however  is  no  evidence  that  that  sale,  or  that       lowbt 
any  sale  was  effected  with  Fulton's  knowledge :  and,  if  it  were      fultoh. 
so,  he  coald  not  he  responsible  as  executor  for  the  sale.    There 
could  not  have  been  a  remittance  to  England  without  a  sale : 
the  sale  was  right ;  but  the  keeping  of  the  produce  uninvested 
in  the  hands  of  Mackintosh  &  Co.,  was  wrong ;  *but  with  that      [  *120  ] 
Mr.  Fulton  had  nothing  to  do ;  for,  though  he  was  a  partner  in 
the  house  of  Mackintosh  &  Co.,  yet  the  plaintiffs  have  proved 
that  he  ceased  to  be  a  partner  in  the  house  on  the  Ist  of  May, 
1820.     He  left  Calcutta  for   England,  as  the  bill    says,  in 
September,  1820,  but,  as  the  answer  states,  on  the  19th  of 
November,  1820,  and  he  brought  with  him  the  plaintiff,  Mary 
Ellen,  and,  on  reaching  England,  he  sent  her  to  Mrs.  Stewart, 
in  Ireland,  with  whom  the  plaintiff,  Jane,  who  was  then  eight 
or  nine  years  old,  resided.     In  September,  1819,  Mr.  Fulton 
took  some  steps  towards  disposing  of  his  share  and  interest  in 
the  house  of  Mackintosh  &  Co. ;  and  it  is  distinctly  proved  by 
one  of  the  plaintiffs'  witnesses,  who,  in  August,  1820,  became 
himself  a  partner  in  that  house,  that  Mr.  Fulton  ceased  to  be 
a  partner  in  it  on  the  1st  of  May,  1820,  that  is,  several  months 
before  the  sale  of  the  Grovemment  notes  in  August,   1820. 
Biekards,  Mackintosh  &  Co.,  of  London,  were  the  general  factors 
and  agents  of  Mackintosh  &  Co.,  and  Mackintosh  &  Co.  were 
the  general  factors  and  agents  of  Biekards,  Mackintosh  &  Co. ; 
but  Biekards,  Mackintosh  &  Co.  were  not  partners  with  Mackin- 
tosh &  Co.    In,  or  not  long  after,  the  year  1828,  Mr.  Fulton 
became  a  partner  in  the  house  of  Biekards,  Mackintosh  &  Co., 
and  continued  a  partner  in  it  till  he  died.    When  Mr.  Fulton 
quitted  India  he  had  a  large  sum  of  money  due  to  him  in  the 
hands  of  Mackintosh  &  Co.    Of  that  sum  he  gradually  drew  out 
about  5-6ths  ;  and,  at  the  time  of  the  failure  of  Mackintosh  &  Co., 
the  balance  due  to  him  was  102,517  sicca  rupees  according  to 
the  evidence  of  one  of  the  plaintiffs'  witnesses.    He  dealt  with 
his  former  partners  just  as  other  customers  might  have  done. 
From  1821  to  1827  Biekards  &  Co.  were  indebted  to  Mackintosh 
&  Co.,  but,  in  1827,  they  became  creditors ;  and,  in  1829,  they 
had  a  demand  upon  Mackintosh  *&  Co.  to  the  amount  of  upwards      [  *i2i  ] 
of  a  million  sicca  rupees.    Yet  Mr.  Fulton  still  left  part  of  his 
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LowBT  money  in  the  house  of  Mackintosh  &  Go.  About  January,  1828, 
FuLTOK.  Colonel  Casement,  through  Mackintosh  &  Co.,  remitted  2,0001. 
to  Bickards,  Mackintosh  &  Co.,  who,  according  to  their  instruc- 
tions, invested  it  in  2,5112.  158,  6d.  Reduced  Annuities  in  the 
names  of  Colonel  Casement  and  Mr.  Fulton,  to  answer  the 
legacy  of  2,0002.  given  to  the  testator's  mother  for  her  life,  with 
remainder  to  his  brother.  Casement  William  Lowry,  for  his  life, 
with  remainder  to  the  children  of  C.  W.  Lowry,  In  July,  1824, 
James  Lowry,  C.  W.  Lowry  and  the  four  children  of  the  testator, 
the  three  youngest  being  infants,  by  George  Lowry  their  next 
friend,  filed  a  bill  in  Chancery  in  Ireland,  against  Mr.  Fulton, 
for  an  account  of  the  assets  of  the  testator.  In  November,  1824, 
Mr.  Fulton  put  in  his  answer  and  denied  that  he  had  ever  acted 
as  executor  of  the  testator,  or  that  he  ever  meant  to  act  in  that 
capacity.  The  schedules  to  that  answer  contained  the  early  part 
of  the  account  appearing  in  the  account  current,  up  to  the 
22nd  of  December,  1820.  Mrs.  Stewart,  with  whom  the  children 
resided,  in  Ireland,  was  the  sister  of  Eleanor  Lowry,  the 
testator's  mother.  She  took  care  of  the  infant  children  till  she 
died  in  1828 ;  and  they  were  then  placed  with  Mrs.  Spitter. 
The  expenses  of  their  maintenance  and  education  were  defrayed 
by  remittances  made  by  Colonel  Casement,  through  Mackintosh 
&  Co.,  to  Bickards,  Mackintosh  &  Co.,  which  were  applied  by 
Mr.  Fulton  and  his  widow,  and  it  is  not  suggested  that  the 
remittances  were  not  duly  applied.  On  the  22nd  of  January, 
1880,  Mr.  Fulton  died.  By  his  will  he  appointed  the  defendant, 
Anne  Fulton,  his  executrix,  and  she  proved  it  in  the  Prerogative 
Court  of  Canterbury  on  the  6th  of  March,  1880.  On  the  4th  of 
[  *122  ]  January,  1888,  Mackintosh  &  Co.  stopped  payment.  *At  that 
time,  a  large  portion  of  the  testator's  assets  was  in  their  hands 
as  the  agents  of  Colonel  William  Casement,  and  the  testator's 
estate  suffered  a  considerable  loss.  The  substantial  question  in 
the  cause  is  whether  Mr.  Fulton's  estate  is  liable  for  that  loss; 
for  no  question  is  made  about  the  payment  of  the  small  l^^acies 
or  the  application,  for  maintenance  of  the  children,  of  the  funds 
remitted  for  that  purpose. 

It  is  said  that  Mr.  Fulton  held  himself  out  to  be  an  executor ; 
and  that,  therefore,  he  is  liable ;  and  the  case  of  Conyngham  v. 
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Conyngham  was  relied  upon.  The  facts  of  that  case  do  not  Lowry 
clearly  appear,  but  it  does  appear  that  the  defendant  had  fulton. 
actually  received  the  produce  of  the  trust  estate,  and,  on  that 
foundation,  he  was  directed  to  account.  Those  are  the  very 
words  of  Lord  Hardwickb,  according  to  the  report ;  and  Lord 
Habdwickb  said  that  the  defendant  had  acted  as  he  had  done 
merely  to  put  the  plaintiff  to  difficulty  in  coming  at  his  right. 
In  Urch  v.  Walker  (i)  there  was  a  clear  acceptance  of  the  trust ; 
for  Blackburrow  joined  with  Wood  in  conveying  the  leasehold 
trust  estate.  JnBoardmanY.  Mo^man  (2),  Eyme,  the  trustee,  not 
merely  knew  that  the  trust  stock  was  sold,  but  the  proceeds  of 
the  sale  were  paid  to  him  and  his  partner.  He,  therefore,  was 
responsible.  French  v.  Hobson  (3)  has  no  resemblance  to  the 
present  case.  There  all  the  executors  joined  in  selling  the  trust 
stock,  and  of  course  all  were  liable. 

What  was  laid  down,  by  Lord  Camden,  at  the  Privy  Council, 
in  Orr  v.  Neicton  (4)  is  very  important.  He  held  that  Newton, 
who  had  not  proved,  but  had,  in  some  manner,  acted,  was,  by 
the  strictest  rule,  not  chargeable  except  for  his  own  acts  person- 
ally, and  was  *not  chargeable  for  the  acts  of  his  colleagues.  C  •123  ] 
Lord  Camdbn  also,  in  page  277  of  the  report,  notices  that  the 
want  of  a  probate  in  Newton  would  have  been  a  bar  to  his 
recovering  in  any  suit  whatever. 

Now  the  object  of  this  bill  is  not  to  make  Mr.  Fulton's  estate 
liable  for  what  he  received,  but  liable  for  what  he  not  only  did 
not  receive,  but  for  what  he  had  no  means  of  receiving.  If  he 
never  proved  either  in  England  or  in  India,  it  was  not  possible 
for  him  to  recover  the  assets  of  the  testator  in  the  hands  of 
Mackintosh  &  Co.  While  he  was  a  partner  in  that  house,  for  a 
short  time  after  the  testator's  death,  he  was  answerable,  as  a 
dd>tor  jointly  with  his  co-partners,  for  the  debt  due  from  their 
partnership  to  the  estate  of  the  testator.  But,  as  executor,  he 
was  not  answerable  for  the  debt,  either  while  he  was  a  partner 
or  after  he  had  ceased  to  be  a  partner.  No  one  is  bound,  by 
law,  to  prove  a  will.    No  case  has  been  cited  to  show  that  an 

(1)  45  B.   B.   360  (3  My.  &  Cr.  (3)  9  Ves.  103.    A  plain  breach 
708)                                                             of  truBt. 

(2)  1  Br.  C.  C.  68.  (4)  2  E.  E.  44  (2  Cox,  274). 
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LowBT  executor  not  proving,  is  liable  for  the  default  of  an  executor  who 
FnLTo».  does  prove.  As  long  as  he  does  not  prove,  he  is  merely  liable 
for  what  he  receives.  There  is  a  loose  and  general  charge  in  the 
bill  that  Mr.  Fulton  colluded  with  Col.  Casement,  but  there 
is  no  evidence  to  support  it :  nor  is  there  any  evidence  of  con- 
cealment. A  letter  from  Mackintosh  &  Go.  to  James  Lowry, 
which  has  been  proved  in  the  cause,  stated  the  plan  upon  which 
Col.  Casement  meant  to  act  with  respect  to  the  small  legacies 
of  100{.  to  Mrs.  Stewart  and  Mr.  Gowdey,  the  legacy  of  2,000^., 
the  maintenance  and  education  of  the  testator's  children,  and 
the  management  of  their  funds ;  and  that  plan  was  acted  upon. 
Out  of  the  great  number  of  letters  in  the  admissions,  eleven 
are  all  that  were  written  by  Mr.  Fulton :  ten  of  those  are 
referrible  to  his  character  of  agent.  The  expressions  in  the 
[  ♦124  ]  remaining  *letter,  dated  the  8rd  of  July,  1823,  from  Mr.  Fulton 
to  Mrs.  Stewart,  are  extremely  inconclusive.  In  one  sense,  Mr. 
Fulton  was  an  executor,  and  they  may  refer  to  that.  But, 
if  written  declarations  that  he  made,  are  to  be  relied  upon,  they 
must  all  be  taken  together ;  and  then  the  answer  in  the  Irish 
cause  becomes  most  material ;  because  it  contains  a  declaration 
upon  oath,  when  the  attention  of  Mr.  Fulton  was  distinctly 
called  to  the  circumstances  of  which  he  was  speaking.  Upon 
the  whole  evidence  of  Mr.  Fulton's  declarations  taken  together, 
I  consider  him  to  have  represented  no  otherwise  than  that  he 
was  an  agent  of  Col.  Casement ;  and  that  he  did  not  mean  to  be 
taken  as  an  acting  executor. 

Evidence  has  been  given  that  Colonel  Casement  holds  a  high 
office  in  Bengal ;  and,  without  doubt,  he  is  a  man  of  integrity ; 
and  it  is  therefore  to  be  assumed  that,  if  the  case  is  merely  what 
the  plaintiffs  represent,  when  they  apply  to  him  he  will,  at  once, 
indemnify  them  for  the  loss  occasioned  by  his  leaving  the  testator's 
assets  in  the  hands  of  Mackintosh  &  Co.  But  they  have  not 
chosen  to  make  him  substantially  a  party  to  this  suit ;  and  my 
opinion  is  that,  upon  the  case  which  the  plaintiffs  bring  forward 
against  Mrs.  Fulton,  they  are  not  entitled  to  relief  against  her ; 
for,  in  my  opinion,  there  is  no  evidence  whatever  that  Mr. 
Fulton  received  any  thing,  except  as  an  agent  of  Colonel 
Casement,  to  whom  alone  he  could  be  responsible. 
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Upon  the  whole,  my  opinion  is  that,  as  against  Mrs.  Falton, 
the  bill  must  be  dismissed  with  costs.  But,  as  to  Mr.  Handley, 
the  caase  mus!.  stand  over  till  Colonel  Casement  and  Mr.  Lowry 
come  within  the  jurisdiction  or  appear,  if  the  plaintiffs  wish  it. 
If  not,  the  bill  must  be  dismissed  with  costs  altogether. 


LOWBT 

Fulton. 


ARCHIBALD  v.  WRIGHT  (1). 

(9  Simons,  161—166 ;  8.  C.  7  L.  J.  (N.  S.)  Ch.  120 ;  2  Jur.  759.) 

Will — Cbnetruction — ^Interest  or  Power. 

A  testator  dizected  that,  after  his  wife's  death,  part  of  his  stock  should 
be  transferred  to  Johanna  G.  for  her  sole  and  entire  use  during  her 
life ;  that  she  should  not  alienate  it,  but  enjoy  the  interest  during  her 
life ;  and  that,  at  her  decease,  she  might  dispose  of  it,  as  she  thought 
fit :  Held  that  J.  G.  took  an  interest  for  life,  with  a  power  to  dispose  of 
the  stock  by  her  wilL 

Henby  Wbioht,  by  his  will,  dated  12th  September,  1824,  after 
reciting  that  he  had  execated  a  deed  of  trust  settling  a  certain 
portion  of  his  property,  proceeded  thus :  ''  I  stand  possessed  of 
the  remaining  sums,  viz.,  1,000Z.  in  the  old  Four  per  cents., 
680/.  in  the  late  Navy  Fives,  and  1001.  in  the  Three  per  cent. 
Consols,  which  I  dispose  Of  in  the  following  manner:  viz.,  I 
bequeath  the  1002.  in  the  Three  per  cent.  Consols  to  Johanna 
Grant,  of  No.  7,  Charlotte  Street,  Pimlico ;  I  give  the  interest  of 
all  the  rest  to  my  dear  wife  EUza,  to  be  enjoyed  by  her  during 
her  life ;  at  her  decease  I  give  the  same  to  my  child  Henrietta. 
I  further  will  that,  at  the  decease  of  my  wife  the  sum  of  1,000Z. 
in  the  old  Four  per  cents,  be  transferred  to  Johanna  Grant,  for 
her  sole  and  entire  use  during  her  life ;  that  she  shall  not  alienate 
it,  but  enjoy  the  interest  of  it  during  her  said  life,  and  at  her 
decease  she  may  dispose  of  it  as  she  thinks  fit.  I  further  will 
that,  after  the  decease  of  my  wife,  and  should  Henrietta  also  die 
(without  issue)  and  the  above-named  Johanna  Grant  be  living  at 
the  time  of  the  decease  of  the  said  Henrietta,  I,  in  that  case,  will 
and  bequeath  to  Johanna  Grant  before  named  the  further  sum 
of  2,800/.  in  the  Three  per  cent.  Beduced  stock,  which  sum  is 
referred  to  in  the  trust  deed  alluded  to  in  the  first  part  of  this 
document.  I  further  will  and  bequeath  to  my  dear  wife  my 
(1)  In  re  Fl<ncer  (1885)  57  L.  J.  Ch.  200. 

18—2 


1888. 
March  2,  SO. 

Shadwell, 
V.-C. 

[161] 
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abohibald  house  and  furniture,  and  everything  appertaining  to  Ham  (i), 
WbToht.  during  her  life ;  at  her  decease  I  give  the  same  to  my  child, 
[  *162  ]  Henrietta ;  *I  also  give  to  my  wife  the  seven  Lancaster  Canal 
shares  during  her  life,  and  at  her  decease,  I  give  the  same 
to  Henrietta.  Dated  at  Ham,  the  12th  of  September,  1824. 
H.  Wright.  I  appoint  my  brother  sole  executor  of  this  my 
last  will." 

The  testator  afterwards  made  a  codicil  as  follows:  ''Codicil 
made  19th  October,  1824.  In  addition  to  the  provision  herein- 
before made  for  Johanna  Grant,  at  the  decease  of  my  wife,  I  give 
and  bequeath  to  her  the  further  sum  of  4801.  in  the  late  Navy 
Fives  for  her  disposal.    Hbnby  Wright." 

The  testator  died  on  7th  April,  1825,  and  his  brother,  John 
Wright,  a  defendant,  proved  the  will  and  codicil  on  21st 
July,  1825. 

The  1,0002.  Four  per  cent.  Annuities  and  6801.  Navy  Five  per 
cents,  were  reduced  in  the  testator's  lifetime  to  Three  and  a  half 
per  cent.  Annuities,  and,  by  reason  of  a  deficiency  of  the  general 
personal  estate  for  payment  of  debts  (&c.,  those  sums  were  partly 
applied  for  that  purpose,  and  abated  in  proportion,  2002.  and 
126Z.,  leaving  800/.  of  the  one,  and  5042.  of  the  other  for  the 
legatees. 

On  the  16th  February,  1881,  Johanna  Grant  married  John 
Archibald,  and  died  on  the  9th  September,  1882,  and  letters  of 
administration  of  her  effects  were  granted  to  her  husband  by 
attorney,  he  being  then  resident  in  the  East  Indies. 

John  Archibald,  the  husband,  died  in  July,  1884,  having  made 

a  will,  dated  the  20th  of  the  same  month,  but  did  not  appoint  an 

[  *16S  ]       executor ;  and  John  Archibald,  the  ^plaintiff,  obtained  letters  of 

administration  both  of  the  estate  of  John  Archibald,  and   of 

Johanna,  his  wife,  deceased. 

Eliza  Wright,  the  widow  of  Henry  Wright,  the  testator,  died 
On  the  6th  of  November,  1885,  and  thereupon  the  plaintiff  filed 
his  bill  against  John  Wright,  the  executor,  and  Henrietta  Ann 
Wright  Place,  who  was  a  natural  daughter  of  the  testator,  claim- 
ing a  transfer,  not  only  of  the  4802.  bequeathed  by  the  codicil, 
but  also  of  the  8002.  residue  of  the  1,0002.  bequeathed  by  the  will. 

(1)  His  residence. 
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The  cause  came  on  to  be  heard  on  bill  and  answer ;  and,  owing    Abchibald 
io  the  parties  differing  on  the  minutes,  was  twice  argued,  first,  on     wbight. 
the  2nd  March,  and  again  this  day. 

Mr.  Knight  Bruce  and  Mr.  RudaU,  for  the  plaintiff : 

The  question  is,  what  were  the  rights  of  Johanna  Grant  in 
reference  to  the  1,000Z.  bequest ;  whether  she  took  an  absolute 
interest,  or  had  only  a  power  coupled  with  an  interest  for 
her  life.  [They  cited  Simmons  v.  Simmons  (l).  Doe  d.  Herbert  v. 
Thomas  (2),  Hixon  v.  Oliver  (3),  and  other  cases.] 

Mr.  Jacob  and  Mr.  Roupell,  for  the  defendant  Henrietta        [  166  ] 
Ann  Wright  Place,  were  not  heard  (4). 

Mr.  Greene,  for  the  defendant  John  Wright. 

The  Vicb-Chancbllob  : 

The  words  in  the  present  case  do  not  appear  to  me  to  give  an 
absolute  interest  with  a  superadded  power,  as  in  most  of  the 
cases  referred  to,  but  a  life  interest  and  testamentary  power; 
they  seem  to  negative  the  possibility  of  Johanna  Grant  disposing 
of  the  fund  during  her  life,  and  are  very  different  from  the  words 
in  Doe  v.  Thomas. 

Mr.  Knight  Bruce : 

With  great  deference,  I  think  the  restraint  on  alienation  good 
for  nothing. 

ThB  YlCE-GHANGELtOB : 

That  may  be,  so  far  as  it  is  a  limitation  of  the  interest,  but  it 
appears  to  me  available  as  indicative  of  an  intention  to  prescribe 
the  mode  of  executing  the  power,  viz.,  by  will  and  not  by  writing 
inter  vivos.  I  think  this  lady  was  not  to  have  a  power  to  alienate 
during  her  life ;  *and  if  not,  then  she  took  a  life  interest,  coupled  [  *i56  ] 
with  a  testamentary  power  of  appointment,  and,  having  died 

(1)  42  B.  B.  82  (8  Sim.  22).  (4)  See  Bradly  v.  WestcoU,  9  E.  B. 

(2)  42  B.  B.  337  (3  Ad.  &  El.  207  (13  Ves.  445) ;  Beith  v.  Seymour, 
123).  28  B.  B.  77  (4  Buss.  263). 

(3)  9  B.  B.  148  (13  Yes.  108). 
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Abchibald 
Wright. 


intestate,  Henrietta  Ann  Wright  Place  is  entitled  to  the  800{. 
Bank  Three  and  a  half  per  cent.  Annuities  in  the  pleadings 
mentioned. 

I  should  not  object,  if  it  were  desired,  to  send  a  case  to  a 
court  of  law,  but  there  would  be  great  difficulty  in  framing  one 
that  would  be  satisfactory. 

Mr.  Knighi  Bruce  agreed  as  to  the  difficulty  of  framing  a 
case,  and  did  not  press  it. 


1838. 
March  2. 
April  21. 

Shadwbll, 
V.-C. 

[167] 


KU88EL  V.  BUCHANAN  (1). 

(9  Simons,  167—175 ;  S.  C.  7  L.  J.  (N.  S.)  Ch.  210;  2  Jur.  610.) 

Practice — Costs — Taxation . 

Under  the  common  order  for  taxing  a  soucitor's  biU,  the  Master  is 
bound  to  take  a  general  account  of  receipts  and  payments  by  the 
solicitor,  as  agent  to  the  client. 

The  plaintiff  had  employed  the  defendant,  Bachanan,  as  her 
solicitor  and  attorney  in  this  suit  and  in  divers  other  suits, 
matters  and  things.  In  September,  1886,  the  plaintiff  having 
become  dissatisfied  with  Buchanan's  conduct,  ceased  to  employ 
him,  and  obtained,  by  petition  at  the  Bolls,  an  order  that  he 
should  deliver  to  her  a  bill  of  all  such  fees  and  disbursements  as 
he  claimed  to  be  due  to  him  in  this  suit  and  in  all  other  causes, 
suits  and  matters  in  which  he  had  been  employed  as  her  solicitor 
or  attorney ;  and  that  it  should  be  referred,  to  the  Master  to  whom 
this  cause  stood  referred,  to  tax  such  bill.  In  obedience  to  this 
order,  Buchanan  delivered  to  the  plaintiff  four  bills,  amounting 
together  to  512Z.  8«.  M.  The  Master  taxed  them  at  8612.  \Ab.  64., 
and  thereupon  made  his  certificate  stating  that  he  had  done  so, 
and  that,  on  the  9th  of  January,  1886,  5822.  IBs.  3d.  had  been 
paid,  to  Buchanan,  by  the  receiver  of  the  rents  and  profits  of 
the  estates  in  question  in  this  cause,  to  which  the  plaintiff  was 
entitled,  in  discharge  of  certain  costs  in  this  cause,  not  included 
in  the  before-mentioned  bills,  and  which  had  been  taxed  at 

(1)  In  re  Le  Brasseur  and  Oakley  which,  if  sued  for  by  the  client,  the 

[1896]  2  Ch.  487,  65  L.  J.  Ch.  763,  solicitor  could  set  o£F   his  costs  if 

74  L.  T.  717,  C.  A.,  limits  the  account  taxed.— 0.  A.  S. 
to  receipts  by  the  solicitor  against 
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4211.  5$.  9d. :   that,  by  the  order  on  further  directions  in  this       Russbl 
eaose,  Mated  the  20th  of  January,  1836,  it  was  ordered   that    Buchanan. 
Bachanan  should  retain  the  sum  of  421.  28.  Id.  found,  by  a       [  *168  ] 
report  in  the  cause,  to  be  due  from  him,  towards  payment  of 
the  plaintiff's  costs;  and  that  it  was  submitted  to  the  Master, 
on  the  plaintiff's  behalf,  that  the  sum  of  1611.  ds.  6cl.y  being  the 
difference  between  the  5821.  15s.  3d.  and  the  4211.  Bs.  9d.,  and 
also  the  42^  2s.  Id.,  and  the  further  sum  of  113Z.  lis.  5d., 
alleged  to  be  due  from  Buchanan  upon  an  account  between  him 
and  the  plaintiff,  (which  sums  amounted  together  to  3172.  Ss.  6d.,) 
should  be  deemed  and  considered  as  payments  on  account  of  the 
361/.  lis.  6f{.,  the  amount  at  which  the  four  bills  had  been  taxed. 
Bat  the  Master  was  of  opinion,  for  the  reasons  stated  in  his  certifi- 
cate, that  Buchanan  was  not  bound  by  the  taxation  of  the  costs 
not  included  in  the  four  bills  and,  therefore,  could  not  be  charged 
with  the  582L  ISs.  8d.    And  as  to  the  421.  28.  Id.,  the  Master 
foond  that  the  same  was  received,  by  Buchanan,  on  account  of 
the  personal  estate  of  the  testator  in  the  cause,  and  for  which  he 
WES  accountable  only  as  executor,  and  was  not  accountable  to  the 
phuntiff  for  the  same ;  and,  therefore,  it  appeared  to  the  Master 
that  the  42Z.  2s.  Id.  could  not  be  charged  against  Buchanan  as  a 
payment  to  him  on  account  of  his  demand  against  the  plaintiff 
as  her  late  solicitor.    And,  as  to  the  1182.  lis.  5d.,  the  Master 
found  that  the  same  was  an  assumed  balance  of  an  unsettled 
aceoQnt(i)  between  the  plaintiff  and  Buchanan;   and  he  con- 
ceived he  was  not  authorized,  by  the  order  of  September,  1836, 
to  take  a  general  account  of  Buchanan's  receipts  and  payments 
as  agent  for  the  ^plaintiff;  and  that,  until  such   an   account       [  *i69  ] 
had  been  rendered  and   settled,   it  could  not  be  ascertained 
what  sum,  if  any,  was  due  from  Buchanan  in  respect  thereof. 
And,    under    the    circumstances    before    stated,    the    Master 
certified  that  he  was  unable  to  ascertain  how  much,  if  any, 
of  the  361Z.  14s.  6d.,  the  taxed  amount  of  the  four  bills,  then 
remained  unpaid. 
Bachanan,  being  dissatisfied  with  the  certificate,  presented  a 

(1)  Thiis  account  was  an  account      plaintiff,    and    payments   made   by 
of  lentB    and   dividends    of    stock      him  on  her  account. 
iwdred,    by    Bachanan,    for    the 
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BussEL  petition  in  the  cause,  stating  that  the  113Z.  Us,  5d,  mentioned 
Buchanan,  ^t^  the  certificate  as  claimed  from  him,  must  depend  upon  the 
result  of  certain  money  dealings  and  transactions  between  the 
plaintiff  and  himself  in  the  character  of  cestui  que  trust  and 
trustee,  and  not  in  the  character  of  principal  and  agent,  or 
solicitor  and  client ;  and  that,  in  fact,  no  such  sum  was  due  from 
him  to  the  plaintiff:  that  he  was  advised  that  the  Master  was 
not  authorised,  by  the  order  of  September,  1836,  to  enter  into 
and  ought  not  to  have  entered  into  the  consideration  of  any 
questions  touching  the  costs  which  had  been  taxed  at  4211.  Ss.  9d., 
or  of  any  retainer  or  payment  in  respect  thereof,  or  touching  the 
dealings  and  transactions  between  him  and  the  plaintiff  in  respect 
of  which  the  1132.  lis.  5d.  was  alleged  to  be  due  to  the  plaintiff: 
and  that  the  certificate  was  erroneous  in  stating  any  circum- 
stances in  respect  of  the  last-mentioned  costs,  or  of  the  retainer 
of  the  42Z.  28.  Id.,  or  the  payment  of  the  582/.  15s.  3(i.,  or  of  the 
alleged  sum  of  113Z.  lis.  bd. ;  and  that  he  was  advised  that  the 
Master,  instead  of  certifying  that  he  was  unable  to  ascertain  how 
much,  if  any,  of  the  361Z.  14s.  6(£.,  the  taxed  amount  of  the  four 
bills,  remained  unpaid,  ought  to  have  certified  that  the  whole  of 
that  sum  was  unpaid  and  remained  due  to  the  petitioner :  that 
the  petitioner  was  aggrieved  by  the  certificate,  inasmuch  as, 
[  *170  ]  by  reason  *thereof,  he  could  not  proceed  to  enforce,  from  the 
plaintiff,  the  payment  of  the  361Z.  14s.  &d.  The  petition  prayed 
that  it  might  be  referred  back  to  the  Master  to  review  his  certifi- 
cate by  striking  out,  therefrom,  what  he  had  reported  respecting 
the  costs  which  had  been  taxed  at  421Z.  5s.  Qd.,  and  in  respect 
of  the  422.  2s.  Id.  and  5822.  15s.  M.,  and  in  respect  of  the 
11 3Z.  lis.  M.,  and  by  certifying  that  the  361Z.  14s.  M.,  the  taxed 
amount  f  the  of  our  bills,  was  still  unpaid  and  remained  due  to 
the  petitioner. 
On  the  petition  being  opened, 

Mr.  Knight  Bimce  and  Mr.  Bagshaice,  for  the  plaintiff,  said 
that  the  mode  of  objecting  to  the  certificate  which  Mr.  Buchanan 
had  adopted,  was  irregular;  and  that,  instead  of  presenting  a 
petition,  he  ought  to  have  taken  exceptions  to  it  in  the  usual 
manner. 
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Mr.  Wakefield,  Mr.  Jacob  and  Mr.  Hislop  Clarke,  in  support 
of  the  [preliminary  objection] . 

The  preliminary  objection  having  been  over-ruled,  the  petition 
was  heard :  and,  at  the  conclusion  of  the  argument, 

The  Vice-Chancellor  said  that  it  was  not  generally  true  that 
all  matters  pending  between  a  solicitor  and  his  client  were  to  be 
investigated  under  the  common  order  for  taxation  of  the  solicitor's 
bill :  that  he  was  clearly  of  opinion  that  the  Master,  in  this  case, 
had  nothing  to  do  with  either  of  the  two  sums  of  4212.  58.  9d. 
and  *42Z.  2g.  Id. :  that,  with  respect  to  the  account  between  the 
plaintiff  and  petitioner  on  which  a  balance  of  118L  11a.  5d.  was 
alleged  to  be  due  to  the  plaintiff,  he  was  inclined  to  think  that 
the  plaintiff  ought  to  have  had  a  special  direction  for  taking  that 
aeooont  inserted  in  the  order;  but  that  he  would  consult  the 
Masters  upon  the  point. 

On  this  day  his  Honour  said  that  he  had  consulted  the  Masters 
on  the  point  mentioned  above,  and  that  they  were  of  opinion 
that,  under  the  common  order  for  taxing  a  solicitor's  bill,  the 
Master  was  bound  to  take  a  general  account  between  the  solicitor 
and  client ;  and,  therefore,  he  should  refer  it  back  to  the  Master 
to  review  his  certificate  so  far  as  he  had  certified  that  he  con- 
ceived that  he  was  not  authorised,  by  the  order,  to  take  a  general 
account  of  the  receipts  and  payments  of  the  defendant  as  agent 
for  the  plaintiff,  and  that  he  was  unable  to  ascertain  how  much 
(if  any)  of  the  sum  of  861/.  148.  &d.  then  remained  unpaid. 


BassBL 
Buchanan. 


Nov,  10. 

[174] 


[  '176  ] 


Nov. 


STAMPER  V.  PICKERING. 

(9  Simons,  176.) 

Will— Annuity. 

A  testamentary  annuity  runs  from  the  testator's  death,  and  is  payable 
oat  of  the  corpus  of  the  property  charged  if  the  income  is  insufficient. 

H.  PicKBRiNO  devised  his  real  estates  to  his  six  children  as 
tenants  in  common  in  fee,  subject  to  the  payment  of  such  part  of 
his  debts,  funeral  and  "testamentary  expenses  as  his  personal 
estate  should  be  insufficient  to  pay,  and  subject  also  to  an 


1888. 
March  12. 

Shadwell, 
V.-C. 

[176] 


202 


1888.    CH.    9  SIMONS,  176. 


[^KaBa 


stampkb     annuity  of  501.  to  his  wife,  for  her  life,  in  lieu  of  dower ;    and 

PicKEkiNo.    ^^  appointed  his  wife  his  executrix. 

The  testator's  personal  estate  being  insufficient  to  pay  his 
debts,  his  real  estates  were  sold  to  supply  the  deficiency.  The 
income  of  the  fund  produced  by  the  sale  of  the  real  estates 
which  remained  after  payment  of  the  testator's  debts,  being 
insufficient  to  pay  the  annuity  in  full,  one  question,  on  the 
hearing  of  the  cause  for  further  directions,  was  whether  the 
widow  was  entitled  to  have  the  deficiency  made  good  out  of  the 
capital  of  the  fund:  and,  the  annuity  being  whoUy  in  arrear, 
another  question  was  whether  the  arrears  ought  to  be  computed 
from  the  testator's  death  or  from  the  end  of  the  year  after. 

Mr.  Kni{fht  Bruce  and  Mr.  Wilbraham  appeared  for  the 
plaintiffs,  who  were  creditors  of  the  testator. 

Mr.  Purvis,  for  the  widow,  cited  Cupit  v.  Jackson  (i). 

Mr.  Witham,  for  the  testator's  children. 

The  Vicb-Chancellor  declared  that  the  widow  was  entitled 
to  have  her  annuity  paid  out  of  the  capital  as  well  as  the  income 
of  the  fund,  and  that  the  arrears  ought  to  be  computed  from  the 
death  of  the  testator  (2). 


1838. 
March  14. 

SHADWHLL, 

V.-C. 

[177] 


POPE  V.  LORD  DUNCANNON  (a). 

(9  Simons,  177—180 ;  S.  C.  2  Jur.  178.) 

Arbitratioii — Injunction. 

Where  an  award  is  made  after  the  submission  has  been  revoked  by 
the  plaintiff,  equity  will  not  restrain  the  defendants  from  acting  on  the 
award,  unless  tiie  plaintiff  had  good  grounds  for  revoking  the  submission. 

Thb  plaintiffs  were  the  owners  of  a  wharf  on  the  banks  of 
the  Thames.  The  defendants  were  the  Commissioners  of  Woods 
and  Forests ;  and,  being  empowered  by  1  &  2  Vict.  c.  7,  to  purchase 
the  wharf  to  complete  the  site  for  the  new  Houses  of  Parliament, 

(1)  28  E.  R.  735  (McCIeL[495,  and      Arbitration  Act,  1889,  but  of  some 


13  Price,  721). 

(2)  See  HoughUyii  v.  Franklin,  24 
R.  B.  201  (1  Sim.  &  St.  390). 

(3)  Of  little  direct  application  in 
England  since  the  passing   of  the 


interest  as  a  strong  application  of 
the  maxim  that  he  who  comes  into 
equity  m\ist  come  with  clean  hands. 
—0.  A.  S. 
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they  made  an  agreement  with  the  plaintiffs  for  the  purchase  of        Pops 
the  wharf  at  a  price  to  be  fixed  by  three  referees  or  any  two  of        lokd 
them,  one  of  whom  was  to  be  named  by  the  plaintififs,  another  by    i^^^cannok. 
the  defendants,  and  -the  third  by  the  two  so  named ;  bat  the 
agreement  did  not  provide  that  the  submission  to  the  reference 
shonld  be  made  a  rale  of  Court. 

The  referees  were  nominated  accordingly  and  proceeded  to 
ascertain  the  value  of  the  premises :  but,  before  they  had  come  to 
a  decision,  the  plaintiffs  revoked  their  authority  and  served  the 
defendants  with  notice  of  the  revocation.  The  plaintiffs'  nominee, 
thereupon,  withdrew  from  the  reference,  but  the  other  two  pro- 
ceeded with  the  valuation  and  made  their  award.  Upon  which 
the  bill  was  filed,  praying  for  an  injunction  to  restrain  the  defen- 
dants from  taking  possession  of  the  wharf  and  pulling  down  the 
boildings  thereon. 

The  injunction  was  now  moved  for.  According  to  the  bill, 
the  ground  on  which  the  plaintiffs  had  revoked  the  authority  of 
the  arbitrators,  was  that  the  plaintiffs  had  discovered  that  the 
arbitrators  were  incompetent  to  pronounce  as  to  the  value  of  the 
premises,  and,  according  *to  the  affidavit  in  support  of  the  motion,  [  ^ns  ] 
that  the  plaintiffs  considered  that  they  had  just  ground  to  be 
dissatisfied  with  the  conduct  of  the  arbitrators,  and  were  desirous 
of  having  the  value  of  the  premises  ascertained  by  a  jury, 
porsuant  to  the  11th  section  of  the  Act  of  Parliament. 

Mr.  Jacob  and  Mr.  RomiUy,  in  support  of  the  motion,  cited 
Cooth  V.  Jackson  (i),  Milnes  v.  Gery  (2),  Blundell  v.  Brettargh  (3), 
and  Agar  v.  Macklew  (4). 

The  Solicitar-General,  Mr.  AT.  Bnwe,  and  Mr.  Reynolds^  for 
the  defendants,  referred  to  Morse  v.  Merest  (5),  and  Har court  v. 
Ravuhottom  (6). 

(1)  6  Yes.  12,  where  the  arbitra-  (4)  2  Sim.  &  St.  418,  a  case  00m- 
tion  failed  by  the  misconduct  of  the  pletely  covered  by  Milnes  v.  Oery 
arbitrators.— O.  A.  S.  and  tiie  other  cases  there  cited. — 

(2)  9  B.  B.  307  (14  Ves.  400).  O.  A.  S. 

(3)  17  Ves.  232,  where  the  arbitra-  (5)  22  E.  R  226  (6  Madd.  26). 
tion  failed  by  the  death  of  one  of  the  (6)  1  Jac.  &  W.  505,  where  the 
parties  before  the  award  was  made,  attempted  revocation  was  ineffectual 
— O.  A.  S.  in  equity. 
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POP!        The  Vice-Chancellor  : 

LoBD  In  my  opinion,  it  was  the  intention  of  the  parties  that  the 

DusoAHNON.  gQQjjf j^^t  should  be  binding  on  them  from  the  time  at  which  it 
was  made :  for  it  contains  a  stipulation  that  the  Commissioners 
shall  have  immediate  possession  of  part  of  the  premises,  for  the 
purpose  of  constructing  a  cofifer-dam.  But,  as  I  understand,  the 
Commissioners  have  not,  as  yet,  taken  possession  of  any  portion 
of  the  premises. 

By  the  terms  of  the  contract,  the  Commissioners  agreed  to 
purchase  and  the  Messrs.  Pope  agreed  to  sell  the  premises  at 
such  a  price  as  any  two  of  the  referees  should  determine ;  and 
there  can  be  no  doubt  that  the  authority  thus  given,  to  the 
referees,  to  fix  the  price,  was  an  authority  which  the  Messrs. 
[  *179  ]  Pope  might  revoke  *at  law ;  and,  as  they  have  revoked  it,  the 
power  of  the  arbitrators  is  completely  destroyed  at  law.  The 
plaintiffs  then  apply  to  this  Court  to  restrain  the  Commissioners 
from  taking  possession  of  the  wharf,  and  pulling  down  the  build- 
ings upon  it :  but,  neither  in  the  bill  nor  in  the  affidavit  in 
support  of  the  motion,  is  any  sufficient  reason  stated  for  revoking 
the  authority  of  the  arbitrators.  The  affidavit  alleges,  not  that 
the  plaintiffs  had  just  grounds,  but,  merely,  that  they  considered 
that  they  had  just  grounds  for  being  dissatisfied  with  the  conduct 
of  the  arbitrators ;  and,  in  my  opinion',  that  mode  of  allegation  is 
not  sufficient  to  induce  this  Court  to  interfere ;  but  the  grounds 
ought  to  have  been  distinctly  stated,  in  order  to  enable  the  Court 
to  judge  whether  the  revocation  was  a  wanton  and  capricious  act, 
or  a  fair  and  reasonable  exercise  of  authority ;  for,  though  there 
can  be  no  doubt  that  the  plaintiffs  might  revoke  the  power,  which 
they  gave  to  the  arbitrators,  at*  law,  yet,  if  they  have  revoked  it 
without  just  and  reasonable  grounds,  they  have  not  a  case  on  which 
a  court  of  equity  ought  to  relieve  them. 

According  to  the  language  of  Lord  Eldon  in  Harcourt  v.  Rajfis- 
bottom,  although  the  authority  of  the  arbitrators  is  gone  at  law, 
yet  this  Court  will  consider  the  agreement  as,  in  some  measure, 
subsisting.  In  this  case,  however,  I  am  asked  to  interfere  as  if 
there  were  no  agreement  at  all. 

I  observe  that,  in  Morse  v.  Merest^  Sir  John  Leach,  Yice- 
Chancellor,  states  that,  in  equity,  a  defendant  is  not  permitted  to 
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set  up  a  legal  defence  which  grows  oat  of  his  own  misconduct ;        popv 
so,  varying  the  terms  of  the  proposition,  I  say  that  a  plaintiff  is        lord 
not  at  liberty  to  ask  the  aid  of  a  court  of  equity  in  respect  of  an  ^^^cawnon. 
act  *done  by  him  against  good  faith.    And  as,  in  this  case,  there       [  *180  ] 
is  nothing  whatever  to  show  that  the  power  which  the  plaintiffs 
had  given  to  the  arbitrators,  was  revoked  upon  any  just  or 
reasonable  grounds,  I  am  bound  to  conclude  that  the  revocation 
was  a  wanton  and  capricious  exercise  of  authority  on  their  parts, 
and,  consequently,  the  motion  must  be  refused. 


BENT  V.  YOUNG  (1).  J^^' 

^  '                                                 March  19. 
{9  Simons,  180—192 ;  S.  C.  7  L.  J.  (N.  &)  Ch.  151 ;  2  Jur.  202.)  

-rx.  «  .  r^  -r^  SHADWBLL, 

Discovery — Foreign  Court — ^Demurrer.  V.-C. 

Demurrer  allowed  to  a  bill  of  discovery  in  aid  of  the  defence  to  a  suit        [  180  ] 
in  a  foreign  Court. 

The  case  of  Crowe  v.  Dtl  Rio  (see  foot-note,  posU  p.  209)  stated  and 
observed  upon. 

The  bill  stated  that  the  plaintiff,  who  was  described  as  of  the 
colony  of  Surinam  in  South  America,  was  the  owner  and  was  in 
the  possession  of  a  plantation  in  that  colony  which  was  subject 
to  a  mortgage  some  time  ago  made  by  him,  for  securing,  originally, 
10,000^.  and  interest,  to  Rickards  k  Co.,  of  London,  who,  for 
some  time,  acted  as  the  agents  and  consignees  of  the  plaintiff,  of 
the  produce  of  the  plantation,  and  an  account  current  subsisted 
between  them  and  the  plaintiff,  the  balance  of  which  was  secured 
by  and  formed  the  subject  of  the  mortgage :  that  the  account 
current  was  still  an  open  and  unliquidated  account,  and  had 
never  been  adjusted  or  settled,  and  that  disputes  had  been,  for 
some  time,  depending  in  regard  to  the  balance  claimed  by  the 
firm  to  be  due  to  them  from  the  plaintiff  upon  the  account,  the 
plaintiff  contending  that  the  proceeds  of  shipments  of  produce  of 
the  plantation,  had  or  ought,  long  since,  to  have  liquidated  the 
whole,  or,  at  all  events,  a  considerable  part  of  such  balance,  and 
that,  at  all  events,  only  a  small  sum,  and  far  less  than  the  amount 

(1)  Considered   and    followed  by      151,  58  L.  J.  Ch.  471,  60  L.  T.  216. 
Kat,  J.    in    DreyfuB   v.    Peruvian      — ^O.  A.  S. 
Qnano  Commny  (1889)  41   Ch.  D. 
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Bent  claimed  to  be  due,  was  then  due,  from  the  plaintiff,  upon  the 
TouNo.  mortgage :  that  Bickards  &  Co.  some  time  since  became  insolvent, 
[  *]»i  ]  and  an  assignment  of  *their  estate  and  effects,  including  their 
interest  in  the  mortgage,  was  made,  by  them,  to  certain  persons, 
of  whom  the  defendant  was  one,  as  trustees,  upon  certain  trusts 
for  the  benefit  of  the  creditors  of  the  firm :  that  Surinam  was 
part  of  the  dominions  of  the  King  of  Holland,  and  the  laws  of 
Holland  prevailed  there,  and  the  Courts  were,  in  all  things, 
governed  and  regulated  by  those  laws:  that,  according  to  the 
laws  of  Holland  and  of  the  colony,  the  purchaser  of  any  mortgage 
debt  upon  any  plantation  in  Surinam  could  not  lawfully  set  up 
or  make  available  any  greater  demand  under  the  mortgage 
than  the  amount  which  he  actually  paid  upon  the  purchase  of 
it,  with  interest  from  the  time  of  such  payment,  and  that  the 
owner  of  the  plantation  was  entitled  to  redeem  it  upon  pay- 
ment of  the  amount  so  paid,  together  with  interest :  that  the 
defendant,  some  time  since,  purchased  the  mortgage  from 
Bickards  &  Co.  and  their  trustees,  and  had  lately  commenced  a 
suit,  or  had  taken  measures  and  had  given  instructions  to  his 
agents  in  Surinam  to  commence  a  suit  there,  for  the  purpose  of 
recovering,  from  the  plaintiff  and  raising  out  of  the  plantation, 
the  whole  of  the  10,000/.,  together  with  a  large  arrear  of  interest, 
to  an  amount,  in  the  whole,  greatly  exceeding  the  sum  actually 
paid  by  him ;  the  fact  being,  as  the  plaintiff  had  lately  discovered, 
that  the  defendant  purchased  the  mortgage  debt  for  a  much 
smaller  sum  than  he  sought  to  recover  by  his  suit,  without 
having  regard  to  and  in  breach  of  the  said  laws  in  that  behalf, 
to  the  benefit  of  which  the  plaintiff  was  advised  he  was  entitled 
as  against  the  defendant,  and  of  which  he  intended  to  take 
advantage  in  the  suit,  and  to  make  out  and  establish  therein  the 
fact  of  such  purchase  at  an  undervalue,  in  order  to  redeem  his 
plantation  by  paying,  to  the  defendant,  such  sum  only  as  he 
[  ♦182  ]  *actually  paid  for  his  purchase,  together  with  interest ;  but  the 
plaintiff  had  not  been  able  to  obtain  any  sufficient  evidence  of 
the  fact  of  such  purchase  at  an  undervalue ;  and,  inasmuch  as 
the  defendant  had  never  been  resident  in  Surinam,  but  had  been 
and  was  resident  in  this  country,  the  plaintiff  had  no  means  of 
obtaining  a  personal  discovery  from  him,  touching  the  said 
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matters  for  the  purpose  aforesaid,  except  by  the  aid  of  a  court  of        Bent 
equity  in  this  country,  to  the  process  of  which  the  defendant  was       youno. 
personally  amenable,  and  which  discovery  the  plaintiff  was  advised 
he  was  entitled  to  receive  from  the  defendant,  and  which  the 
defendant  refused  otherwise  to  give.     The  bill  charged  that  the 
defendant  ought  to  discover  at  what  time,  and  for  what  price  he 
purchased  the  mortgage  debt ;   and  when  and  to  whom  and  in 
what  manner,  and  whether  by  cash,  bills,  notes,  or  other  securi- 
tieSy  and  when,  how,  and  to  whom  payable,  he  paid  the  purchase- 
money  ;  and  by  what  deed,  and  of  what  date  the  mortgage  debt 
was  conveyed  to  him;  and  all  the  other  material  particulars 
relating  to  such  purchase  and  the  consideration  for  the  same : 
that,  before  and  at  the  time  of  the  purchase,  the  defendant  was 
well  acquainted  with  the  differences  and  disputes  which  existed, 
between  the  plaintiff  and  Bickards  &  Co.,  respecting  the  amount 
of  the  balance  claimed  to  be  due  upon  their  account  and  secured 
by  the  mortgage,  and  that  the  plaintiff  insisted  that  a  much 
smaller  amount  was  actually  due  than  was  claimed  by  the  firm ; 
and  that  the  defendant  was  well  aware  that  the  plaintiff  had 
entered  into  a  treaty  with,  and  had  made  a  proposal  to  the  firm 
and  their  trustees,  including  the  defendant,  for  a  settlement  of 
such  differences  and  disputes  by  way  of  compromise ;  that  the 
defendant  was,  before  and  at  the  time  of  his  purchase,  well  aware 
of  the  law  of  Holland  and  of  the  colony  in  the  particular,  *and       [  *188  ] 
had  taken  the  opinion  of  some  person  skilled  in  the  said  law  upon 
the  subject,  and  such  opinion  was  then  in  his  possession ;  and 
that  it  would  appear  from  the  same,  if  produced,  that  the  plaintiff, 
under  the  circumstances  before  set  forth,  was,  by  the  law  of 
Holland  and  the  colony,  entitled  to  such  relief  as  before  set 
forth :  that  the  defendant  had  in  his  custody  or  power  divers 
deeds,  conveyances  &c.,  relating  to  the  matters   therein  before 
contained,  and  which,  if  produced,  would  tend  to  the  discovery 
of  the  truth  of  the  premises.    The  bill  prayed  that  the  defendant 
might  make  a  full  discovery  touching  the  matters  aforesaid,  and 
might  be  restrained,  in  the  mean  time,  from  prosecuting  his  suit 
in  the  Court  at  Surinam,  and  from,  in  any  manner,  prosecuting 
or  enforcing  a  claim,  upon  the  plantation,  for  any  greater  sum 
than  he  actually  paid  for  the  purchase  of  the  mortgage  debt, 
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Bent        together  with  interest  thereon ;  so  that  the  plaintiff  might  have 

YouNQ.       the  benefit  of  the  laws  of  Holland  and  of  the  colony,  and  might 

be  enabled  effectually  to  defend  himself  in  the  suit  as  to  the 

defendant's  claim,  so  far  as  the  same  exceeded  the  amount 

actually  paid  by  him,  with  interest. 

The  defendant  demurred,  because  the  plaintiff  had  not  made 
such  a  case  as  entitled  him  to  any  discovery,  from  the  defendant, 
touching  the  matters  contained  in  the  bill. 

Mr.  K,  BrucCf  Mr.  Jacob,  and  Mr.  Blunt,  in  support  of  the 
demurrer : 

The  plaintiff  is  described,  in  the  bill,  as  being  resident  at 
Surinam ;  therefore,  jprimd  facie,  he  must  be  taken,  for  all  pur- 
[  •184  ]  poses,  to  be  a  Dutch  subject.  If  the  *defendant  should  require 
any  discovery  from  the  plaintiff,  he  will  not  be  able  to  obtain  it ; 
for  he  could  not  compel  the  plaintiff  to  answer  a  cross  bill :  there 
is,  therefore,  no  mutuality  between  the  parties.  Besides,  this 
Court  never  compels  discovery  in  aid  of  the  proceedings  in  a 
foreign  Court,  especially,  in  respect  of  land  abroad.  The  dis- 
covery, if  given  in  this  case,  might  work  a  forfeiture  of  all  the 
defendant's  property  in  Surinam:  at  all  events,  it  would  be 
productive  of  great  injustice  to  him,  for  nothing  can  be  more 
repugnant  to  justice  than  the  law  of  Holland,  according  to  the 
statements  in  this  bill.  Is  then  this  Court  to  aid  a  foreign  law 
which  is  not  only  unjust,  but  which  is  contrary  to  the  English 
law,  and  takes  away,  from  the  defendant,  those  rights  which  the 
English  law  gives  him  ?  At  all  events,  this  Court  ought  to  have 
been  informed  what  is  the  style  and  species  of  the  Court  at 
Surinam;  what  are  its  powers;  on  what  evidence  it  proceeds. 
The  bill,  however,  seems  to  take  it  for  granted  that,  in  every  case, 
in  every  foreign  Court,  this  Court  is  to  give  discovery  without 
regard  to  the  details  of  facts  and  circumstances :  for  all  that  it 
states  with  respect  to  the  Court  and  the  intended  proceedings,  is 
that  the  defendant  has  lately  commenced  a  certain  suit  and  is 
prosecuting  proceedings,  or  has  taken  measures  and  has  given 
instructions  to  his  agents  in  Surinam,  to  commence  or  institute 
a  suit  or  proceedings  in  the  competent  Court  there,  for  the  pur- 
pose of  enforcing  and  making  available  the  mortgage  debt  against 
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the  plantation.  Unless  a  party  requires  the  discovery  for  the 
purpose  of  showing  him  what  form  of  action  he  ought  to  bring, 
it  is  necessary  that  some  proceeding  should  be  actually  com- 
menced before  the  bill  of  discovery  is  filed :  but  it  does  not  clearly 
appear,  from  the  above  statement,  that  any  proceeding  has  been, 
in  fact,  commenced,  or  that  the  discovery  is  wanted,  *  before  any 
proeeeding  can  be  instituted.  [They  cited  Angell  v.  Angell  (i), 
and  other  cases  in  the  old  equity  practice  of  compelling  discovery 
in  aid  of  an  action  at  law  in  England.] 

Lord  Bbdbsdale  nowhere  states,  in  the  text  of  his  Treatise  on 
Pleading,  that  this  Court  will  compel  discovery  in  aid  of  proceed- 
ings in  a  foreign  Court.  All  that  he  says  upon  the  subject  is 
inserted  in  a  note  to  the  following  effect :  "A  discovery  has  been 
compelled  to  aid  the  jurisdiction  of  a  foreign  Court "  (2),  and  his 
Lordship  cites  an  unreported  case  of  Crotve  v.  Del  Ris  and  VaUego, 
the  proper  name  of  which  is  Crowe  v.  Del  Rio  and  Vallejo  (3)  : 


(1)  24  B,  B.  149  (1  Sim.  &  St.  83). 

(2)  Treat,  on  Plead,  3rd  edit.  151. 

(3)  Cbowe  r.  Del  Bio. 

Hie  following   is  the    substance 
of  tbe  case,  as  entered  in  Beg.  Lib. 

He  plaintiffs    were   W.    Crowe, 

W.  Ikylor,  B.  Hancock,  J.  TuthiU 

thedder,  and  J.  Tuthill  the  younger : 

and  the  defendants  were  F.  A.  Del 

Bio  and  A.  Yallejo.     The  plaintiffs 

were  eitiier  manu^turers  or  trades- 

loen  at  Norwich,  and  the  two  first 

d  them  were  co -partners  together, 

Bd  were  alao    the    two  last.       The 

ddoidants  were  merchants  and  co- 

putners  in  London.    In  1767,  the 

plaintiffs  had  furnished  one  Yilla- 

lobos,  a  merchant  residing  at  Seville 

in  Spain,  with  goods  in  their  respective 

wirsof  business,  to  different  amounts, 

md  had  drawn  bills  of   exchange 

iqwn  him  for  those  amounts,  which 

lie  had  accepted,  but,  having  become 

isksolvent,  was  unable  to  pay.     The 

plaintxffiB  having  inquired  as  to  the 

canae  of  the  bills  being  unpaid,  dis- 

eofered  that  Yillalobos  had  purchased 

goods  of  the  defendants,  and  paid 

ttem  for  such  as  had  become  payable 

R.E. — ^VOL-  XLVn. 


for ;  and  that,  on  or  about  the  3rd  of 
November,  1767,  although  no  money 
was  then  due  from  him  to  them  nor 
would  any  become  due  for  some 
time,  the  defendants,  or  Bodriguez 
and  De  la  Vega,  merchants  at  Seville 
and  agents  there  for  the  defendants, 
by  some  undue  practices  or  influence, 
prevailed  upon  Villalobos  to  deliver 
to  Bodriguez  and  De  la  Vega,  divers 
parcels  of  goods,  amongst  which  was 
a  bale  of  Norwich  stuffs,  which  had 
been  sent  him  by  the  plaintiffs,  Crowe 
and  Taylor,  and  divers  bills  of  ex- 
change and  sums  of  money,  to  the 
amount  in  the  whole  of  2 , 1 82/.  9«.  1 0</. , 
(being  all  the  monies  and  effects 
which  Villalobos  then  had  in  his 
custody,)  in  discharge  of  the  accruing 
demands  of  the  defendants  on  him. 
The  goods,  effects  and  monies  having 
been  obtained  from  Villalobos  in  such 
undue  manner,  to  the  prejudice  of 
the  plaintiffs  and  several  other 
creditors  who  then  had  demands  on 
him,  immediately  on  the  discovery 
thereof,  a  suit  was  properly  insti- 
tuted at  Seville,  on  behalf  of  the 
plaintiffs,  against  Bodriguez  and  De 
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but  he  does'  not  mean  to  approve  of  it.  *It  is  true  that  the 
demurrer  in  that  case  was  overruled :  but  it  is  no  authority  for 
the  position  that  this  Court  *will  aid  the  proceedings  of  a  foreign 
Court,  especially  with  respect  to  land  abroad.  The  grounds  on 
which  the  demurrer  was  overruled  nowhere  appear.  It  was 
clearly  a  speaking  demurrer,  and  it  may  have  been  overruled  on 
that  ground.  Besides,  the  parties  to  that  suit  were,  all  of  them, 
resident  in  this  country :  the  proceedings  in  the  foreign  Court 
had  been  actually  instituted ;  and  the  persons  against  whom  the 
bill  was  filed  were  not  parties  to  the  foreign  suit. 


Mr.  Wigram  and  Mr.  Anderdon,  in  support  of  the  bill : 

Sir  Wm.  Young  is  the  suitor  in  the  Court  at  Surinam ;  and  his 
counsel  suggest  that  that  Court  is  one  in  which  justice  will  not 
be  done.  But  does  it  lie  in  the  mouth  of  the  party  who  is  suing 
in  that  Court,  to  make  that  suggestion  ?  If  the  party  who  is 
sued  there  had  made  the  suggestion,  it  might  be  a  reason  for 


la  Yega,  in  order  to  attach  the  goods, 
effects  and  money  or  the  amount 
thereof,  in  their  hands,  and  to  com- 
pel them  to  refund  or  pay  the  same, 
so  that  the  same  might  be  applied  in 
discharge  of  such  demands  as  the 
plaintiffs  then  actually  had  upon 
Yillalobos ;  but  Eodriguez  and  De 
la  Vega,  upon  an  examination  before 
a  magistrate,  on  or  about  the  lOth 
of  November,  1768,  denied  that  they 
had  then,  in  their  hands,  any  effects 
whatsoever  belonging  to  Del  Rio  and 
Yallejo,  or  that  they  were  indebted 
to  them  in  any  sum  of  money  what- 
ever; in  consequence  of  which,  it 
became  necessary  for  the  plaintiffs 
to  prove  the  contrary.  The  bill  then 
charged  that  the  defendants  had,  in 
their  custody  or  power,  accounts, 
letters  &c.,  from  which  it  would 
appear  that,  on  the  10th  of  November, 
1768,  Bodriguez  and  De  la  Yega  had, 
in  their  hands,  goods,  effects  or 
monies  belonging  to  the  defendants 
to  a  considerable  value  or  amount, 
or  were  then  indebted,  to  the  defen- 


dants, in  some  considerable  sum. 
The  bill  prayed  that  the  defendants 
might  make  discovery  of  all  the 
matters  thereinbefore  stated  and 
charged.  The  defendants  put  in  a 
demurrer,  stating  that  they  were 
advised  that  the  substance  of  the 
bill  was  to  compel  a  discovery  from 
them,  of  certain  accounts,  letters, 
papers  and  writings,  which  related 
to  the  matter  of  a  certain  suit  com- 
menced, by  the  plaintiffs,  against 
Bodriguez  and  De  la  Yega,  and  still 
depending  in  a  foreign  country,  to 
wit,  at  Seville  in  the  kingdom  of 
Spain  and  out  of  the  jurisdiction  of 
this  Court,  and  to  which  suit  the 
defendants  were  no  parties;  and 
also  for  that  the  bill  (in  case  the 
allegations  contained  therein  were 
true,  which  the  defendants  in  no 
wise  admitted,)  did  not  contain  any 
matter  of  equity  whereon  this  Court 
could  ground  any  decree,  or  give  the 
plaintiffs  any  relief  or  assistance  as 
against  the  defendants. 
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this.  Court  not  giving  the  discovery.     The  Courts  of  this  country        Bbkt 
assame  that  the  proceedings  of  foreign  Courts  are  just ;  other-       you>g. 
wise,  foreign  judgments  would  not  be  allowed  to  be  given  in 
evidence  here. 

It  is  next  said  that  this  Court  will  not  give  the  discovery, 
because  the  defendant  is  resident  out  of  the  jurisdiction ;  and, 
consequently,  there  is  no  mutuality.  The  Court,  however,  does 
not  refuse  to  give  relief  because  the  plaintiff  is  out  of  the  juris- 
diction and  the  *defendant  is  in  this  country  :  all  that  it  does  is  [  •188  ] 
to  require  the  plaintiff  to  give  security  for  costs. 

Lord  Bedesdale  states,  in  general  terms,  that  a  court  of  equity 
M-ill  exercise  its  jurisdiction  to  compel  discovery  in  aid  of  the 
administration  of  justice  in  the  prosecution  or  defence  of  some 
other  suit,  either  in  the  Court  itself,  or  in  some  other  Court :  and 
he  specifies  only  three  cases  of  exception.  First,  that  the  Court 
has,  in  some  instances,  refused  to  give  this  aid  to  the  jurisdiction 
of  inferior  Courts ;  secondly,  that  it  will  not  interfere  to  aid  the 
prosecution  or  defence  of  any  proceeding,  not  merely  civil,  in  any 
other  Court ;  and,  thirdly,  that  it  will  not  interfere  in  the  case  of 
suits  merely  civil,  in  a  Court  of  ordinary  jurisdiction,  if  that 
Court  can,  itself,  compel  the  discovery  required  (i).  His  Lord- 
ship, therefore,  means  to  lay  it  down,  as  a  general  proposition, 
that  this  Court  will,  in  all  cases  except  those  which  he  excepts, 
compel  discovery  in  aid  of  the  proceedings  of  another  Court. 

If  the  bill  in  this  case  had  prayed  relief,  the  Court  would  have 
given  the  relief  as  well  as  the  discovery.  Consequently,  if  the 
bill  had  prayed  to  redeem  the  mortgage,  and  had  alleged  the  law 
of  Surinam  to  be  as  stated,  the  Court  would  have  directed  an 
inquiry  as  to  the  lex  loci  rei  siUe,  and,  when  it  was  ascertained, 
it  would  have  governed  the  decision  of  the  Court  as  to  the  amount 
to  be  paid  by  the  plaintiff  to  redeem  the  mortgage.  If,  then, 
this  Court  would  have  given  the  discovery  as  incidental  to  the 
relief,  why  should  it  not  give'  the  discovery  which  the  plaintiff 
requires  in  order  to  ascertain  what  is  justly  due  to  Sir  William 
Young  on  *his  mortgage,  and  which  the  plaintiff  is  willing  to  pay  [  •I8i»  ] 
to  him :  for  the  demurrer  admits  the  law  of  Surinam  to  be 
correctly  stated  and  all  the  other  allegations  in  the  bill  to  be  true. 
(1)  Treat,  on  Pleud.  3rd  edit.  42,  150,  151. 
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Bent        The  object  of  the  plaintiff  is  not  to  deprive  Sir  W.  Young  of  any- 
YouNo.       thing  that  he  is  justly  entitled  to,  but  to  give  him  all  that  he 
actually  purchased  or  contracted  for. 

(The  Vice-Chancbllor  :  What  authority  is  there  to  show  that 
this  Court  has  interfered  to  give  discovery  in  aid  of  a  proceeding 
in  a  foreign  Court  ?) 

Crowe  V.  Del  Rio,  and  Earl  of  Derby  v.  Duke  of  Athol  (i),  are 
authorities  in  favour  of  giving  the  discovery.  In  the  former  of 
those  cases,  the  plaintiffs  in  equity  had  selected  the  foreign 
Court,  and  yet  Lord  Camden,  L.  C,  over-ruled  the  demurrer. 
In  the  present  case.  Sir  W.  Young,  who  is  the  demurring  party, 
has  selected  the  foreign  Court. 

(The  Vice  -  Chancellor  :  Lord  Rbdesdale  lays  it  down, 
generally,  that  this  Court  will  give  discovery  in  aid  of  pro- 
ceedings in  the  Courts  of  this  country ;  and  he  puts,  in  a 
note,  that  discovery  has  been  compelled  to  aid  the  jurisdiction 
of  a  foreign  Court;  and  he  cites  Crowe  v.  Del  Rio  as  an 
instance  in  which  it  has  been  done.  But  Lord  Eedesdale  did 
not  mean  that  what  is  in  the  note  should  be  considered  as 
equivalent  to  what  is  stated  in  the  text  of  his  work.  In  the  bill, 
you  allege  that,  inasmuch  as  the  defendant  has  never  been 
resident  in  Surinam,  but  has  been  and  is  resident  in  this  country, 
*iuo  ]  the  plaintiff  *has  no  means  of  obtaining  a  personal  discovery 
from  him  touching  the  matters  and  for  the  purposes  aforesaid, 
except  by  the  aid  and  interference  of  a  court  of  equity  in  this 
country.  That  is  not  a  positive  averment  that  the  discovery 
required  can  not  be  had  in  Surinam  ;  for  you  do  not  say,  posi- 
tively, that  a  suit  has  been  commenced  in  Surinam,  but  only 
that  a  suit  has  been,  or  will  be  commenced  there :  non  constat, 
therefore,  that  Sir  William  Young  may  not  be  in  Surinam  when 
the  suit  there  is  commenced  ;  and,  in  that  case,  the  grounds  on 
which  you  allege  that  you  are  unable  to  obtain  the  discovery, 
will  cease  to  exist.  It  is  material,  therefore,  according  to  my 
view  of  the  case,  that  it  should  have  been  averred  that  the 

(1)  1  Ves.  Sen.  202. 
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Court  in  Sorinam  can  not,  under  any  circumstances,  enforce        bent 

the  discovery.)  Youno. 

«  «  ■      *  «  « 

The  Vice-Chancellor  : 

I  am  of  opinion  that  if  the  plaintiff  really  required  that  which 
he  insists  he  is  entitled  to  by  the  law  of  Surinam,  he  might  have 
it,  at  once,  by  filing  a  bill,  in  this  Court,  for  relief,  praying  that 
an  account  might  be  taken  of  what  is  justly  due  on  the  mortgage, 
and  that,  on  payment,  by  him,  to  Sir  William  Young,  of  what 
should  be  found  due.  Sir  W.  Young  might  re-assign  the  mortgage 
to  him :  for  I  am  quite  willing  to  admit  that  the  lex  loci  rei  aiUe 
must  prevail  in  the  present  case.  It  does  not,  however,  follow 
that,  because  this  Court,  *in  administering  relief  in  the  case  of  [  ^^^i  1 
a  Surinam  security,  will  follow  the  law  of  that  country,  therefore 
it  will  make  itself  auxiliary  for  the  purpose  of  compelling  a 
discovery  in  aid  of  an  action  not  yet  commenced,  but  which  may 
be  brought  in  the  colony  of  Surinam. 

It  seems  to  me  to  be  singular,  considering  the  vast  number  of 
appeals  that  British  subjects  as  well  as  foreigners  have  made, 
to  the  Privy  Council,  in  respect  of  foreign  plantations,  that  no 
instance  can  be  produced  of  this  jurisdiction  having  been  exer- 
cised, except  the  solitary  one  in  the  note  in  Lord  Bedesdale's 
book :  and  it  is  equally  singular  if,  in  his  opinion,  the  case  was 
good  law,  that  he  should  not  have  cited  it  with  greater  confidence 
than  he  has  done. 

In  the  case  of  The  Earl  of  Derby  v.  Duke  of  Athol,  Lord 
Habdwickb  seems  to  think  it  clear  that  this  Court  will  not 
compel  discovery  in  favour  either  of  an  inferior  Court,  or  of  a 
Court  which  has  power,  in  itself,  to  compel  a  discovery.  Those 
two  propositions  are  plainly  deducible  from  the  language  which 
his  Lordship  uses  towards  the  conclusion  of  his  judgment ;  and 
I  consider  that,  in  the  contemplation  of  the  Court  of  Chancery, 
every  foreign  Court  is  an  inferior  Court. 

In  the  case  of  Croice  v.  Del  Hio  (which  is  the  only  authority 
to  be  found  on  the  point  now  before  me),  the  defendants  were 
compelled  to  answer  by  the  overruling  of  the  demurrer ;  and  it 
seems  to  me  that,  without  entering  into  the  merits  of  the  case, 
the  demurrer  was  defective  in  point  of  mere  form,  and,  therefore, 
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it  might  have  been  overruled  on  that  ground.  In  that  case,  two 
grounds  of  demurrer  were  assigned.  One  was  the  general  want 
of  equity ;  but,  as  the  bill  was  not  filed  for  *relief  but  for  dis- 
covery only,  that  would  be  no  objection.  The  other  ground  was 
that  the  defendants  were  not  parties  to  the  suit  in  the  foreign 
Court.  That,  therefore,  was  a  speaking  demurrer;  for  there 
was  no  allegation,  on  the  face  of  the  bill,  that  .they  were  parties 
to  the  suit ;  and  the  Lord  Chancellor  may,  very  probably,  have 
overruled  the  demurrer  on  that  ground,  without  at  all  entering 
into  the  consideration  of  the  question,  whether  this  Court  will 
enforce  discovery  in  aid  of  proceedings  in  a  foreign  Court. 

I  also  think  that  there  is  not,  in  the  present  case,  a  sufficient 
averment  that  the  discovery  cannot  be  obtained  in  the  Court  at 
Surinam.  The  allegation,  in  my  opinion,  does  not  amount  Jo 
anything  more  than  a  sort  of  argumentative  statement  that 
Sir  W.  Young  has  been  and  now  is  resident  in  this  country,  and, 
therefore,  the  plaintiff  can  not  have  the  discovery  abroad.  But 
non  constat  that  he  may  not  change  his  residence,  and,  when  the 
suit  is  commenced,  be  in  a  place  where  the  discovery  may  be 
enforced. 

It  appears  to  me  that  the  observations  of  Lord  Hardwicke,  in 
The  Earl  of  Derby  v.  Duke  of  Athol,  apply  to  the  present  case ; 
and  I  should  be  extremely  sorry  to  be  the  first  Judge  to  decide 
that  this  Court  is,  in  all  cases,  to  give  its  aid  in  compelling 
discovery  in  aid  of  the  prosecution  or  the  defence  of  an  action  in 
a  foreign  Court.  And  my  opinion  is,  that  this  demurrer  must 
be  allowed. 


1838. 
April  5,  6. 

Shadwkll, 
V.-C. 

[  196  ] 


WHATMAN  V.  GIBSON  (i). 

(9  Simons,  196—208 ;  S.  C.  7  L.  J.  (N.  S.)  Ch.  160;  2  Jur.  273.) 

Covenant — Notice . 

A.,  the  owner  of  a  piece  of  land,  divided  it  into  lots  for  building  a 
row  of  houses,  and  a  deed  was  made  between  him  of  the  one  x>art  and  , 
X.  and  Y.  (who  had  purchased  some  of  the  lots  from  him)  and  the 
several  pei*sons  who  should  at  any  time  execute  the  deed,  of  the  other 

under  which  the  benefit  of  a  restrictive 
covenant  may  be  annexed  to  the 
ownership  of  land,  if  the  intention 
of  thus  annexing  it  be  shown.  But 
where  (as  in  the  present  case)  there 


(1)  Jtenah  v.  Cowlishaw  (1879)  11 
Ch.  D.  866,  48  L.  J.  Ch.  830,  41 
L.  T.  116,  and  Kmtea  v.  Xyow  (1869) 
L.  R.  4  Ch.  218,  38  L.  J.*  Ch.  357, 
20  L."  T.  255,  define  the  conditions 
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part ;  by  which,  after  reciting  that  A.  had  determined  and  proposed  and     Whatman 

thereby  expressly  declared  that  it  should  be  a  general  and  indispensable  v. 

condition  of  the  sale  of  all  or  any  of  the  lots,  that  the  proprietors  thereof        Gibson. 

for  the  time  being  should  observe  and  abide  by  the  several  stipulations 

and  restrictions  thereinafter  contained;   it  was  mutually  covenanted 

between  A.,  X.,  and  Y.,  and  the  several  other  persons  who  should  at 

any  time  execute  the  deed,  and  each  of  them  A.,  X.,  and  Y.,  and  the 

several  persons  ftc,  for  himself,  his  heirs,  executors  and  administrators, 

thereby  covenanted  with  all  and  every  the  other  and  others  of  them, 

and  with  the  heirs,  executors,  administrators  or  assigns  of  all  and  every 

the  other  and  others  of  them,  mutually  and  reciprocally,  that  none  of 

the  proprietors  of  any  of  the  lots  for  the  time  being  should  at  any  time 

carry  on  thereon  the  business  of  an  innkeeper.    A.  sold  and  conveyed 

one  of  the  lots  to  B.,  and  another  to  C,  both  of  whom  executed  the  deed 

of  covenant.      The  plaintiff  afterwards  purchased  B.*s  lot,  and  the 

defendant  purchased  C.'s  lot  with  notice  of  the  deed  of  covenant.    The 

defendant  intending  to  use  the  house  on  his  lot  as  a  family  hotel ;  an 

injunction  was  granted  to  restrain  him  from  so  doing. 

By  an  indentare  bearing  date  the  28tb  of  February,  1799,  and 
made  between  John  Fleming  of  the  one  part,  and  William 
Petman  and  George  Gibson  and  the  several  other  persons  who 
should,  at  any  time,  execute  the  indenture,  of  the  other  part, 
after  reciting  that  Fleming  was  seized,  in  fee  simple  in  posses- 
sion,  of  a  piece  or  parcel  of  land  containing  two  acres  and  a  half, 
situate  in  Bamsgate  on  the  south  cliff  there,  part  of  which  he 
had  laid  out  in  separate  lots  or  divisions  for  the  erection  of  a 
row  of  houses  thereon,  intended  to  be  called  Nelson's  Crescent, 
the  form  of  the  front  building  line  of  which  intended  row  of 
houses  was  delineated  in  a  ground  plan  thereof  in  the  margin  of 
the  indenture,  and  did  contain,  including  the  curve,  in  length, 
400  feet  in  front  towards  the  south-east ;  and,  in  order  to  pre- 
serve some  degree  of  similarity  and  uniformity  of  appearance  in 
such  intended  row  of  houses,  Fleming  had  determined  and 
proposed,  and  thereby  expressly  declared  that  it  ^should  be  a  r  *i97  i 
general  and  indispensable  condition  of  the  sale  of  all  or  any  part 
of  the  land  intended  to  form  such  row,  that  the  several  pro- 
prietors of  such  land  respectively  for  the  time  being,  should 
observe  and  abide  by  the  several  stipulations  and  restrictions 

is  a  general  building   scheme    the  ownership  of  all  land  comprised  in 

intention  may  be  implied :  Spicer  v.  the  scheme  :   Mackenzie  v.   ChiJders 

Martin  (1888)    14  App.  Ca.   12,  58  (1889)  43  Ch.  D.  265,  59  L.  J.  Ch. 

L.  J.   Ch.   309,  6  L.   T.   546,    and  188,    62  L.   T.   98;    cp.    Tucker  v. 

reciprocal  restrictions  may  also  be  Vowles    [1893]  1  Ch.   195,  62  L.  J. 

implied  over  and  in  favour  of  the  Ch.  172. — 0.  A.  S. 
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Whatman  thereinafter  contained  or  expressed  in  regard  to  the  several 
Gibbon.  houses  to  be  erected  thereon,  and  in  all  other  particulars,  and 
that  Fleming  and  his  heirs  should  and  would,  at  all  times, 
observe  the  like  stipulations  and  restrictions,  as  to  such  of  the 
lots  or  divisions  of  the  same  land  as,  for  the  time  being,  should 
remain  unsold  by  him  or  them  ;  and,  after  further  reciting  that 
William  Petman  and  George  Gibson  had  severally  agreed  to 
purchase,  of  Fleming,  certain  lots  in  the  intended  row,  subject 
to  the  proposed  stipulations  and  restrictions :  it  was  witnessed 
that,  in  consideration  of  the  premises  and  in  pursuance  of  and 
in  conformity  to  the  conditions  thereinbefore  expressed  of  and 
for  the  sale  of  the  several  lots  of  land  in  the  row,  and  for 
effectuating,  establishing  and  rendering  perpetual  the  plan,  design 
and  purposes  aforesaid,  it  was  thereby  mutually  covenanted,  con- 
cluded and  agreed  upon,  by  and  between  the  said  J.  Fleming, 
W.  Petman,  George  Gibson  and  the  several  other  persons  who 
should,  at  any  time  or  times,  execute  the  same  indenture  (the 
respective  times  of  the  execution  of  the  indenture  by  the  several 
parties  being  expressed  in  the  several  attestations  thereof,)  and 
each  and  .every  of  them  the  said  J.  Fleming,  W.  Petman,  George 
Gibson  and  the  several  other  person  or  persons  who  should,  at 
any  time  or  times,  execute  the  indenture,  for  himself  and  herself, 
for  his  or  her  heirs,  executors  and  administrators,  and  for  every 
of  them,  did  thereby  covenant,  promise,  and  agree  to  and  with 
all  and  every  the  other  and  others  of  them,  and  to  and  with  the 
several  heirs,  executors,  administrators,  or  assigns  of  all  and 
[  "los  ]  every  the  other  and  others  of  them,  mutually  *and  reciprocally, 
in  manner  following,  that  is  to  say :  that  the  front  wall  of  every 
house  in  the  intended  row  should  be  brought  immediately  up  to, 
but  should  not,  on  any  account,  project  beyond  the  building 
line :  that  none  of  the  houses  should  have  bow-windows  of  any 
sort :  the  area  in  front  of  the  houses  should  be  of  the  width  of 
five  feet  in  the  clear,  and  should  extend  the  whole  length  thereof: 
the  fore-court  in  front  of  each  house  should  be  surrounded  by  a 
uniform  railing  of  iron  or  wood,  which  should  not  extend  the 
height  of  four  feet  from  the  surface  of  the  ground  there :  the 
wall  of  partition  between  the  several  houses  and  the  areas  in 
front  and  the  yard  and  garden  behind  such  houses  respectively, 
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should  be  placed,  equally,  on  the  ground  of  the  two  proprietors  Whatman 
of  adjoining  houses  or  ground,  and  should,  at  all  times,  be  con-  gibsox. 
sidered  as  party- walls,  and  should  be  built  at  the  joint  and  equal 
expense  of  the  two  proprietors  of  adjoining  houses  or  ground ; 
but,  if  any  of  them  should  be  first  and  originally  built  at  the  sole 
expense  of  either  of  the  proprietors  of  adjoining  houses  or  ground, 
then  the  proprietor  who  should  so  first  and  originally  build  such 
walls,  should  build  a  brick  party-wall  nine  inches  thick,  and  at 
the  height  of  seven  feet  from  the  surface  of  the  ground  from  the 
front  building  ground  throughout,  and  one  half  part  of  the 
expense  thereof  should  be  paid  to  the  proprietor  who  should 
have  BO  built  the  same,  his  or  her  heirs,  executors  or  adminis- 
trators, by  the  proprietor  of  the  adjoining  house  or  ground,  his 
or  her  heirs,  executors,  administrators,  or  assigns,  within  three 
months  after  the  proprietor  of  the  adjoining  house  or  ground 
should  begin  to  erect  his  or  her  house  in  the  principal  front ; 
and  the  proprietor  of  such  adjoining  house  or  ground,  his  or  her 
heirs,  executors,  administrators  and  assigns,  should  also  pay 
one  half  part  of  the  expense  of  so  much  of  the  residue  of  the 
party- wall  as  *he  should  make  use  of  and  build  to,  within  one  [  *199  ] 
month  after  he  should  make  use  of  and  build  to  the  same ;  and 
the  expense,  in  both  cases,  if  any  difference  should  arise  thereon, 
should  be  determined  by  admeasurement  and  value  :  that  none 
of  the  proprietors  of  houses  or  ground  in  the  intended  row,  should 
lay  any  chalk  or  mould,  which  should  be  dug  out  of  any  of  the 
lots  of  land,  on  the  foot,  horse  or  carriage  ways  in  front  of  the 
row,  or  on  the  land  lying  between  the  said  way  and  the  edge  of 
the  sea-cliff  there  :  that  the  piece  or  slip  of  land  of  the  breadth 
of  29  feet  intended  to  be  mentioned  in  the  conveyances  to  the 
several  purchasers  beyond  the  area,  steps  of  entrance  and  fore- 
court, should,  at  all  times  thereafter,  remain  open  and  unin- 
cumbered, as  and  for  a  free  foot,  horse  and  carriage  way  in  front 
of  the  intended  row,  and  should  be  formed,  made,  maintained 
and  kept  repaired  at  the  expense  of  the  several  proprietors  of  the 
houses  in  the  row,  in  proportion  to  the  extent  of  front,  towards 
the  south-east,  of  each  respective  house :  none  of  the  proprietors 
of  any  of  the  lots  for  the  time  being,  should,  at  any  time  or 
times,  or  on  any  account  or  pretence  whatsoever,  erect  or  suffer 
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Whatman  to  be  erected,  on  any  of  the  several  lots  which  should  be  to  them 
Gibson.  respectively  belonging  for  the  time  being,  or  on  any  part  of 
them,  or  any  of  them,  any  public  livery-stables,  or  public  coach- 
house, or  use,  exercise  or  carry  on,  or  suffer  to  be  used,  exercised 
or  carried  on,  through  or  on  any  part  thereof,  the  trade  or 
business  of  a  melting  founder,  tobacco-pipe  maker,  common 
brewer,  tallow  chandler,  soap  boiler,  distiller,  innkeeper,  tavern- 
keeper,  common  ale-house  keeper,  brazier,  working  smith  of  any 
kind,  butcher  or  slaughterman,  or  any  other  noxious  or  offensive 
trade  or  business  whereby  the  neighbourhood  might  be,  in  any 
respect,  endangered  or  annoyed,  or  burn  or  make,  or  suffer  to  be 
[  •200  ]  burnt  or  made,'  on  any  of  the  lots,  or  on  any  *part  of  any  of  them, 
any  bricks  or  lime ;  and  that  no  other  building  or  buildings  than 
good  dwelling-houses  or  lodging-houses  should  be  erected  in 
front  of  any  of  the  said  lots. 

By  lease  and  release  of  the  6th  and  6th  of  December,  1800, 
made  between  Fleming  of  the  one  part,  and  Henry  Cull  of  the 
other  part,  in  consideration  of  115i.  10«.  paid  to  Fleming  by 
Cull,  and  in  consideration  that  Cull  had,  before  the  execution  of 
the  release,  executed  the  indenture  of  the  28th  February,  1799, 
Fleming  conveyed  to  Cull  and  his  heirs,  one  of  the  lots  on  which 
the  house  No.  6,  in  Nelson's  Crescent,  was  afterwards  built. 

By  lease  and  release  of  the  4th  and  5th  of  March,  1818,  Cull, 
in  consideration  of  1,2002.  paid  to  him  by  the  plaintiff,  conveyed 
to  the  plaintiff  and  his  heirs,  the  piece  of  ground  on  which  the 
house  No.  6  was  erected,  *'  subject  nevertheless  to  the  stipulations 
and  restrictions  relative  to  the  said  place  called  Nelson's  Cres- 
cent, contained  in  a  certain  indenture  bearing  date  the  28th  of 
February,  1799.*' 

All  the  other  lots  were,  from  time  to  time,  sold  by  Fleming  to 
different  persons  ;  and  a  row  of  houses  was  built  on  the  piece  of 
land,  in  conformity  to  the  covenants,  stipulations  and  agree- 
ments in  the  deed  of  February,  1799.  All  the  houses,  except 
No.  7,  which  was  in  the  occupation  of  the  defendant  Gomm,  and 
which  he  had  recently  opened  as  an  inn  or  tavern,  had  been 
occupied,  ever  since  they  had  been  built,  as  private  dwelling- 
houses  or  respectable  lodging-houses. 

The  bill,  after  stating  as  above,  alleged  that  the  defendant, 
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*John  Holmes  Gibson,  was  the  proprietor  of  the  house  No.  7,  Whatmak 
which  was  in  the  occupation  of  the  other  defendant  Gomm,  and  Gibson. 
that  Gibson  claimed  and  derived  his  title  to  it  by,  from,  through  [  *20i  ] 
and  under  Fleming,  and  that  he  had  agreed  to  grant  a  lease  of 
it  to  Gomm  for  seven  years,  for  the  express  purpose  of  its  being 
used  as  an  inn,  or  tavern  :  that,  if  the  defendants  did  not  execute 
the  deed  of  February,  1799,  they,  at  the  times  when  they  pur- 
chased  their  respective  interests  in  the  house  No.  7,  had  notice 
of  that  deed,  and  of  the  declarations,  covenants,  agreements, 
stipulations  and  restrictions  therein  contained,  and,  particularly 
that  the  proprietors  of  houses  in  the  Crescent,  were  restricted, 
by  that  deed,  from  opening  or  using  any  of  the  houses  as  an  inn 
or  tavern :  that,  whether  John  Holmes  Gibson  and  Henry  Cull 
executed  the  deed  of  February,  1799,  or  not,  the  defendants 
John  Holmes  Gibson  and  Gomm,  having  had  notice  of  that  deed, 
were  bound,  in  conscience,  to  keep  and  observe  the  stipulations 
and  restrictions  therein  contained.  The  bill  prayed  that  the 
defendants  might  be  restrained  from  using  or  permitting  or 
suffering  the  house,  No.  7,  to  be  used  as  an  inn  or  tavern,  or  in 
any  other  manner  contrary  to  the  covenants,  provisions,  stipula- 
tions and  restrictions  contained  in  the  deed  of  February,  1799 : 
and  that  the  defendant  J.  Holmes  Gibson  might  be  restrained 
from  executing  a  lease,  to  the  defendant  Gomm,  authorizing  him 
to  carry  on  the  business  of  an  inn-keeper  or  tavern-keeper  in 
that  house,  or  to  use  it  in  any  manner  contrary  to  the  covenants, 
stipulations  and  restrictions  in  the  deed  of  February,  1799. 

John  Holmes  Gibson,  in  his  answer,  said  he  believed  that  an 
indenture  of  the  28th  of  February,  1799,  was  made  between  the 
parties  and  to  the  purport  or  effect  *mentioned  in  the  bill,  and  [  "202  1 
that  it  was  executed  by  J.  Fleming,  Wm.  Petman  and  George 
Gibson ;  but  he  denied  that  he  ever  executed  it :  he  admitted 
that  he  was  seised  in  fee  of  the  house  No.  7,  and  that  he  claimed 
and  derived  his  title  to  it  by,  from,  under  and  through  Fleming, 
and  that  the  other  defendant,  Gomm,  occupied  it  under  an 
agreement  for  a  lease  from  him,  and  had  recently  opened  it, 
with  his  consent,  as  "  The  Boyal  Victoria  Hotel,"  previously  to 
which,  it  and  all  the  other  houses  in  the  Crescent  had  been  used 
and  occupied  as  private  dwelling-houses  or  lodging-houses,  and 
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Whatman  for  no  other  purpose:  that,  in  December,  1828,  he  purchased 
Gibson.  the  house.  No.  7,  from  one  Sawyer,  for  2,5001.  and,  thereupon, 
an  abstract  of  the  title  to  the  house  was  delivered  to  him,  and 
the  same  contained  an  abstract  of  indentures  of  lease  and  release 
of  the  5th  and  6th  of  May,  1802,  by  which,  in  consideration  of 
188Z.  12«.  paid  to  Fleming  by  one  Austin,  and  in  consideration 
that  Austin  did,  before  the  execution  of  the  release,  execute  the 
deed  of  February,  1799,  Fleming  conveyed  the  house.  No.  7,  to 
Austin  in  fee  (i) :  that,  in  fact,  Austin  never  executed  the  deed  of 
February,  1799 :  that,  although  he,  Gibson,  had,  in  legal  con- 
struction, notice  of  the  deed  of  February,  1799,  yet  he  had  not, 
at  the  time  when  he  entered  into  the  agreement  with  Gomm, 
any  personal  knowledge  of  any  covenants,  restrictions  or  stipula- 
tions contained  in  that  deed.  He  submitted  that  he  had  power 
to  deal  with  his  interest  in  the  house  in  any  manner  he  might 
choose,  notwithstanding  the  deed  of  February,  1799,  and  that 
the  covenants  and  restrictions  therein  contained  were  not,  in  law, 
[  •203  ]  binding  upon  him  ;  for  that  *such  covenants  were  not  only  void, 
as  being  in  restraint  of  trade  and  without  consideration  or 
mutuality  and  against  the  policy  of  the  law,  but  were  collateral 
or  personal  covenants,  and  not  covenants  running  with  the  land : 
that  there  did  not  exist  any  privity  of  estate  between  the  plaintiff 
and  himself,  and  that  the  plaintiff  had  no  reversion,  interest  or 
title  in  or  to  the  house  No.  7,  or  the  land  upon  which  it  was 
built,  and  that  no  privity  in  respect  of  reversion  or  other  unity 
of  title  existed,  upon  or  in  relation  to  which  the  plaintiff  had  or 
could  set  up,  in  law  or  equity,  any  right  to  enforce,  as  against 
him  and  his  tenant,  Gomm,  any  of  the  covenants,  stipulations  or 
restrictions  contained  in  the  deed  of  February,  1799 :  that  he 
did  not,  and  he  believed  that  Gomm  did  not  pretend  to  be  a 
purchaser  of  any  estate  or  interest  in  the  house  for  a  valuable 
consideration  without  notice  of  the  last-mentioned  deed,  or  of 
the  declarations,  covenants,  agreements,  stipulations  or  restric- 
tions therein  contained  ;  but  he  insisted  that  he  ought  not  to  be 
affected  thereby. 

(1)  It  appeared  from  the  schedule      that,  in  1810,  Hunter  conveyed  it  to- 
to  the  answer,  that,  in  1805,  Austiu      Sawyer, 
conveyed  the  house  to  Hunter,  and 
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Gomm,  in  bis  answer,  said  that  be  intended  to  use  the  house,    Whatman 
not  as  a  common  inn  or  tavern,  but  as  a  private  or  family  hotel,      oibson. 
and,  particularly,  if  he  could  obtain  the  proper  licences  for 
selling  in  it  wine  and  spirits  by  retail,  which  he  had  applied  to 
the  magistrates  to  grant  him,  but  which  they  had  refused,  owing 
to  the  rates  and  taxes  for  the  house  being  paid  by  J.  H.  Gibson. 
He  admitted  that,  about  two  months  after  he  entered  into  the 
agreement  with  J.  H.  Gibson,  he  received  from  the  plaintiff  a 
notice  of  the  deed  of  February,  1799;  and  he  denied  that  he 
pretended  to  be  a  purchaser  of  his  interest  in  the  house  for  a 
valuable  consideration,  without  notice  of  that  deed  or  of  the 
declarations,  covenants,  agreements,  stipulations  or  restrictions 
contained  in   it ;    *but  he  insisted   that  he  ought  not  to  be       [  *'^^  1 
affected  thereby. 

Mr.  Wigram  and  Mr.  Bosanquet,  for  the  plaintiff,  now  moved 
for  the  injunction  against  the  defendant  Gomm  : 

It  is  laid  down  by  Sir  John  Leach,  Vice-Chancellor,  in  The 
Duke  of  Bedford  v.  The  Trustees  of  the  British  Museum  (i),  that 
a  person  who  is  possessed  of  a  particular  property  of  which  he 
has  the  personal  enjoyment,  has  a  right  so  to  deal  with  con- 
tiguous land  which  belonged  to  him,  if  he  thought  fit  to  alienate 
it,  as  to  restrain  any  use  of  it  which  may  tend  to  diminish  either 
the  pleasure  or  the  profit  of  the  land  which  he  retains ;  and  that 
a  covenant  entered  into  by  the  alienee  with  the  alienor,  for  the 
purpose  of  preventing  such  a  use  of  the  land  aliened,  will  be 
enforced  both  at  law  and  in  equity. 

(The  Vice-Chancbllor  :  Fleming  contained,  in  himself,  both 
the  future  covenantors  and  the  future  covenantees.  I  do  not  see 
bow  a  party  can  covenant  with  himself.  Besides,  the  plaintiff 
never  executed  this  deed  of  February,  1799 ;  how  then  can  he 
claim  relief  under  it  ?) 

It  is  recited,  in  the  conveyance  to  Austin  who  purchased  from 
Fleming  the  lot  which  now  belongs  to  the  defendant, Gibson, 
that  Austin  executed  the  deed  of  February,  1799:    it  appears 

.  (1)  39  E.  B.  288  (2  My.  &  K.  552). 
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Whatmak  also  that  Gull,  under  whom  the  plaintiff  claims,  executed  that 
GiMON.  d®6^  9  they,  therefore,  became  parties  covenanting  mutually  with 
[  •206  ]  each  other ;  and,  in  that  way,  the  difficulty  in  regard  to  *Fleming 
being  both  covenantor  and  covenantee,  is  removed.  It  is  true 
that  it  does  not  appear  that  the  plaintiff  executed  the  deed ;  but 
the  defendants  admit  that  they  had  notice  of  it,  and,  therefore, 
they  are  bound,  in  conscience,  to  observe  the  covenants  contained 
in  it.     *     *     * 

The  Solicitrn'-General  and  Mr.  Haniood,  for  the  defendant 
Gomm: 

The  covenant  in  question  does  not  run  with  the  land ;  but,  so 
far  as  Fleming  was  concerned,  it  was  a  mere  personal  covenant. 
The  defendant  Gibson  does  not  claim  under  the  plaintiff;  but 
both  of  them  claim,  as  absolute  alienees  in  fee,  under  Fleming. 
There  is  no  reversion  existing,  nor  any  privity  of  estate  between 
them.  The  object  of  the  covenant  is  to  restrain  for  ever  an 
absolute  owner  of  land  from  using  it  in  a  particular  manner.  It 
is  exceedingly  doubtful,  at  the  least,  whether  any  such  restriction 
can  be  imposed  :  Keppell  v.  Bailey  (i).     *     *     * 

[  206  ]       The  Vice-Chancellor  : 

The  defendant  Gomm  admits,  by  his  answer,  that  he  does 
threaten  and  intend  to  use  the  house  numbered  seven,  as  a 
family  hotel  and  inn  and  tavern:  there  can  be  no  doubt, 
therefore,  that  he  has  brought  himself  within  the  words  of  the 
covenant  in  the  deed  of  February,  1799. 

Now,  though  neither  the  conveyance  to  Cull,  nor  the  conveyance 
to  Austin  (under  which  the  parties  severally  claim),  has  been 
produced,  yet,  I  must  take  it  as  a  fact,  that  those  deeds  recited 
that  Cull  and  Austin  had  executed  the  deed  of  February,  1799 : 
and,  with  respect  to  that  deed,  it  seems  to  me  that  the  matter  is 
to  be  considered,  in  this  Court,  not  merely  with  reference  to 
the  form  in  which  the  covenants  are  expressed,  but  also  with 
reference  to  what  is  contained  in  the  preliminary  part  of  the 
deed,  namely,  that  Fleming  had  determined  and  proposed,  and 
did  thereby  expressly  declare  that  it  should  be  a  general  and 
(1)  39  E.  E.  264  (2  My.  &  K.  517). 
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indispensable  condition  of  the  sale  of  all  or  any  part  of  the  land  Whatman 
intended  to  form  the  row,  that  the  several  proprietors  of  such  gibsok. 
land  respectively  for  the  time  being  should  observe  and  abide  by 
the  several  stipulations  and  restrictions  thereinafter  contained 
or  expressed  in  regard  to  the  several  houses  to  be  erected  thereon, 
and  in  all  other  particulars.  Then  follow  the  stipulations ;  and, 
whatever  may  be  the  form  in  which  the  covenant  is  expressed, 
the  stipulations  are  plain  and  distinct.  One  of  them  is  that 
none  of  the  proprietors  of  any  of  the  several  lots  or  parcels  of 
land  intended  to  form  the  row,  shall,  at  any  time  or  times  or  on 
any  account  or  *pretence  whatsoever,  erect  or  suffer  to  be  erected  [  *207  ] 
on  any  of  the  several  lots  or  parcels  of  land,  which  shall  be  to 
them  respectively  belonging  for  the  time  being  or  on  any  part  of 
them  or  any  of  them,  any  public  livery  stables  or  public  coach- 
house, or  use,  exercise  or  carry  on,  or  suffer  to  be  used,  exercised 
or  carried  on  thereon  or  on  any  part  thereof,  the  trade  or  business 
of  a  melting  founder,  tobacco-pipe  maker,  common  brewer,  tallow 
chandler,  soap  boiler,  distiller,  innkeeper,  tavern-keeper,  common 
ale-house  keeper,  brazier,  working  smith  of  any  kind,  butcher  or 
slaughterman,  or  any  other  noxious  or  offensive  trade  or  business, 
whereby  the  neighbourhood  may  be,  in  any  respect,  endangered 
or  annoyed,  or  burn  or  make,  or  suffer  to  })e  burnt  or  made,  on 
any  of  the  said  lots  or  parcels  of  land  or  on  any  part  of  any  of 
them,  any  bricks  or  lime ;  and  that  no  other  building  or  buildings 
than  good  dwelling-houses  or  lodging-houses  shall  be  erected  in 
front  of  any  of  the  said  lots. 

It  is  quite  clear  that  all  the  parties  who  executed  this  deed, 
were  bound  by  it :  and  the  only  question  is  whether,  there  being 
an  agreement,  all  persons  who  come  in  as  devisees  or  assignees 
under  those  who  took  with  notice  of  the  deed,  are  not  bound 
by  it.  I  see  no  reason  why  such  an  agreement  should  not  be 
binding  in  equity  on  the  parties  so  coming  in  with  notice.  Each 
proprietor  is  manifestly  interested  in  having  all  the  neighbouring 
houses  used  in  such  a  way  as  to  preserve  the  general  uniformity 
and  respectability  of  the  row,  and,  consequently  in  preventing 
any  of  the  houses  from  being  converted  into  shops  or  taverns, 
which  would  lessen  the  respectability  and  value  of  the  other 
houses. 


224 


1838.     CH.    9  SIMONS,  207—208. 


[r.b. 


Whatman 
r. 

Gibson. 

[  •208  ] 


As  the  release  of  1802  recites  that  Austin  executed  *the  deed 
of  1799, 1  must  take  it  as  a  fact  that  he  did  execute  it :  and  then, 
whatever  may  be  the  form  of  the  covenant,  or  whatever  difficulty- 
there  may  be  in  bringing  an  action  on  it,  I  think  that  there  is  a 
plain  agreement  which  a  court  of  equity  ought  to  enforce  :  and, 
as  the  defendant  Gomm  admits  that  he  intends  to  carry  on  one 
of  the  prohibited  businesses,  he  comes  within  the  purview  of  the 
deed,  and  ought  to  be  restrained  from  so  doing  by  the  injunction 
of  this  Court. 

I  do  not  think  that  I  could  state  a  case  which  would 
satisfactorily  extract,  from  the  Judges  of  a  court  of  law,  such  an 
opinion  as  a  Judge  in  a  court  of  equity  would  require  in  forming 
his  judgment;  inasmuch  as  a  court  of  law  might  look  at  the 
covenant  only,  without  taking  into  consideration  the  preliminary 
matter  in  the  deed.  But,  although  no  case  may  arise,  at  law, 
upon  the  covenant,  there  may  be  a  question  on  the  deed,  which 
will  demand  the  opinion  of  a  court  of  equity. 

Injunction  granted. 


1838. 
May  1. 

Sua  DWELL, 
V.-C. 

[219] 


LOED  ST.  JOHN  v.  BOUGHTON. 

(9  Simons,  219—226 ;  S.  C.  7  L.  J.  (N.  S.)  Ch.  208 ;  2  Jur.  413.) 

Real  Property  Limitation  Act,  1833,  3&  4  Will.  IV.  c.  27— Debt. 

Where  an  estate  is  devised  to  a  trustee  in  trust  to  sell  and  pay  the 
testator's  debt«,  and,  subject  thereto,  in  tnist  for  A.,  an  acknowledgment 
of  a  debt,  in  writing,  signed  by  the  trustee  or  his  agent,  is  sufficient  to 
take  the  case  out  of  the  Statute  of  Limitations. 

In  1802,  Lady  St.  John  executed  two  bonds  to  a  gentleman 
named  Aubert,  one  for  securing  the  payment  of  3222.,  with 
interest,  on  the  1st  of  January,  1803,  and  the  other  for  securing 
the  payment  of  880/.,  with  interest,  on  the  Ist  of  May  in  that 
year.  Lady  St.  John  died  in  1805,  having,  by  her  will  dated  the 
26th  of  July,  1804,  devised  her  real  estates  to  Bichard  Bennett 
and  Thomas  Townsend,  in  trust  to  sell,  and,  after  paying  off 
incumbrances,  to  apply  the  proceeds,  together  with  her  personal 
estate,  in  payment  of  her  debts,  funeral  and  testamentary 
expenses  and  legacies ;  and  to  stand  possessed  of  the  residue 
upon  certain  trusts  for  the  benefit  of  her  son  and  his  children ; 
and  she  appointed  Bennett,  Townsend,  and  her  son,  her  executors. 
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Lady  St.  John's  will  was  proved  by  her  three  executors.  At 
her  death,  her  a£fairs  were  in  a  very  embarrassed  state ;  and,  on 
the  28rd  of  October,  1811,  Townsend  wrote  to  Aubert,  stating 
that  there  was  little  prospect  of  her  debts  being  paid  for 
many  years. 

In  1814  Bennett  died.  In  1816  Aubert  died,  having  appoiuted 
W.  Davies  and  6.  H.  WoUaston  his  executors.  After  his  death 
his  executors  made  inquiries,  of  Townsend,  as  to  the  state  of 
Lady  St.  John's  alBfairs ;  and,  on  the  2nd  of  July,  1816,  WoUaston, 
in  answer  to  a  letter  which  he  had  received  from  Townsend, 
wrote  as  follows :  ''  I  observe,  by  what  you  mention,  that  there 
is  a  distant  likelihood  of  the  demands  on  Lady  St.  *  John's  estate 
being  gradually  liquidated.  I  am  not  certain  whether  the  late 
Mr.  Aubert  informed  you  that  he  was  in  possession  of  two  of  her 
Ladyship's  bonds,  for  8802.  and  8222.  I  think  if  proper,  therefore, 
acting  for  his  estate,  to  give  you  notice  of  those  bonds  being  in 
the  possession  of  the  executors,  who  must  wait  the  extinction  of 
prior  demands  on  the  estate." 

On  the  15th  of  October,  1817,  the  testatrix's  son  died,  leaving 
the  plaintiffs,  his  only  children.  On  the  24th  of  that  month, 
WoUaston  wrote  the  foUowing  letter  to  Townsend:  ''Sm:  On 
the  2nd  of  July,  1816,  I  had  the  pleasure  of  replying  to  your 
favour  of  the  24th  of  June.  I  then  informed  you  that  the 
executors  of  the  late  Anthony  Aubert  were  in  possession  of  two 
bonds  of  the  late  Lady  St.  John's,  amounting  to  6522.  Not 
having  heard  from  you  in  reply,  I  conclude  that  you  were  aware 
of  that  demand  upon  her  estate,  or  that  the  notice  was  sufficient, 
and  that  the  claim  would  take  its  course  of  payment  in  due  time. 
The  decease  of  the  late  Lord  St.  John  has  lately  brought  this 
claim  under  the  notice  of  her  executors;  and  I  have  been 
requested  to  ascertain  whether  the  claim  to  which  I  allude,  has 
been  made  in  proper  order,  or  whether  it  would  be  necessary  to 
take  any  legal  steps  in  order  that  the  claim  may  be  liquidated  in 
due  course  with  the  other  demands  on  her  Ladyship's  estate." 
On  the  27th  of  October,  1817,  Townsend  wrote  the  foUowing 
answer :  **  Sib:  I  am  favoured  with  your's  of  the  24th  instant. 
I  do  not  apprehend  the  death  of  Lord  St.  John  will  anyway 
affect  your  claim  on  the  late  Lady  St.  John's  estate,  and  that  the 

1I.E. — ^VOL.  XLVII.  15 


Lord 
St.  Johx 

BouoHTOir 


[  '220  ] 
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"LoBD        notice  you  formerly  gave  is  fully  sufficient  for  every  purpose. 

*'^  I  beg  leave  to  add  that  I  hope,  in  a  very  few  years,  all  her 

BouoHTON.    Ladyship's  debts  will  be  fully  paid."     In  February,  1828,  Davies 

[  '221  ]  wrote  to  Townsend  *to  inquire  when  it  was  probable  that  the 
bond-debts  would  be  discharged.  On  the  1st  of  March  in  that 
year,  the  following  answer  was  sent :  ''  I  regret  it  is  not  in  my 
power  to  return  you  a  more  satisfactory  answer  with  regard  to 
the  claim  of  the  late  Mr.  Aubert  upon  the  estate  of  the  late  Lady 
St.  John  &c.  &c.  Be  assured  I  shall  be  happy  to  discharge  the 
bonds  to  the  late  Mr.  Aubert  as  soon  as  it  is  in  my  power ;  and 
of  such  I  will  give  you  or  Mr.  WoUaston  the  earliest  notice. 
Should  you  visit  Clifton,  I  shall  be  glad  to  give  you  any  further 
information  on  the  subject.  A  severe  attack  of  gout  in  the  hand 
obliges  me  to  employ  an  amanuensis.  I  am,  Sir,  your  most 
obedient  servant,  for  Thomas  Townsend,  L.  T."  This  letter  was 
written  by  Laura  Townsend,  the  daughter  of  Thomas  Townsend, 
at  the  dictation  of  her  father,  and  was  signed  by  her  in  his 
presence.  In  1824  Townsend  died ;  and,  thereupon,  a  suit  was 
instituted  for  the  appointment  of  new  trustees  of  Lady  St.  John's 
will :  and,  in  1826,  (at  which  time  the  incumbrances  on  her  Lady- 
ship's real  estates  had  not  been  paid  o£f),  the  defendants  Sir  W.  B. 
Boughton  and  Sir  Bobert  Heron  were  appointed  the  new  trustees. 

The  object  of  the  present  suit  was  to  have  Lady  St.  John's 
assets  administered,  and  the  trusts  of  her  will  carried  into 
execution.  The  usual  decree  was  made  in  June,  1838.  In 
November,  1886,  the  Master  reported  that  certain  debts  were 
due  from  the  testatrix's  estate  ;  but  the  before-mentioned  bond- 
debts  were  not  included  in  the  report.  By  the  order  on  further 
directions,  in  January,  1887,  the  debts  mentioned  in  the  report, 
were  ordered  to  be  paid  out  of  the  funds  in  the  cause.  In 
January,  1888,  Davies  and  WoUaston  presented  a  petition  in  the 
[  *222  ]  cause,  stating  as  above,  and,  further,  that  ^Townsend  was,  from 
the  year  1814  until  his  death,  the  sole  surviving  executor  and 
trustee  of  Lady  St.  John's  will ;  and  that,  in  the  correspondence 
before  set  forth  and  on  other  occasions  within  the  period  of 
20  years  last  past,  he  gave  acknowledgments  in  writing  signed 
by  himself  or  by  some  person  duly  authorized  by  him, 
acknowledging  the  validity  of  the  petitioners'  demand  against  Lady 
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St.  John's  estate :  that  the  petitioners  were  advised  that,  under 
the  circumstances  aforesaid,  the  debt  due  on  the  bonds  was  not 
barred  by  the  Statute  of  Limitations ;  but  the  petitioners,  being 
uninformed  of  the  Master's  advertisement  for  creditors,  had  no 
opportunity  to  claim  the  debt  before  the  Master  had  made  his 
report.  The  petition  prayed  that  it  might  be  declared  that  the 
debt  on  the  bonds  was  not  barred,  and  that  the  petitioners  might 
be  at  liberty  to  go  in  and  prove  it  before  the  Master ;  and  that 
they  might  be  paid  the  same  out  of  the  funds  in  the  cause. 

On  the  hearing  of  the  petition,  the  question  was  whether  the 
correspondence,  and,  especially,  the  letter  of  the  1st  of  March, 
1823,  did  not  contain  a  sufficient  acknowledgment  of  the  bond- 
debts  within  the  meaning  of  8  &  4  Will.  lY.  c.  27,  sect.  40; 
which  enacts  that,  after  the  81st  of  December,  1888,  no  action 
or  suit  or  other  proceeding  shall  be  brought  to  recover  any  sum 
of  money  secured  by  any  mortgage,  judgment  or  lien,  or  other- 
wise charged  upon  or  payable  out  of  any  land  or  rent,  at  law  or 
in  equity,  or  any  legacy,  but  within  20  years  (i)  next  after  a  present 
right  to  receive  the  same  shall  have  accrued  to  some  person 
capable  of  giving  a  discharge  for  or  a  release  of  the  same,  unless, 
in  the  mean  time,  some  part  of  the  principal  money  or  some 
interest  thereon  shall  have  been  paid,  or  some  acknowledgment 
of  the  right  thereto  shall  have  been  given  in  writing  *8igned  by 
the  person  by  whom  the  same  shall  be  payable  or  his  agent,  tor 
the  person  entitled  thereto  or  his  agent ;  and,  in  such  case,  no 
such  action  or  suit  or  proceeding  shall  be  brought  but  within 
20  years  after  such  payment  or  acknowledgment,  or  the  last  of 
such  payments  or  acknowledgments,  if  more  than  one  was  given. 


L0B9 

St.  Joftw 

r. 
BouauTOK. 


[  •22:)  ] 


Mr.  Temple  and  Mr.  Ellis,  in  support  of  the  petition : 

[Cited  PhiUijM  v.  Mannings  (2).j  As  the  incumbrances  on  the 
testatrix's  estates  were  not  paid  off  in  1826,  the  20  years  did  not 
begin  to  run  until  after  that  period. 

Next :  the  decree  made  in  1888,  which  directed  the  necessary 
accounts  and  inquiries  to  be  taken,  with  a  view  to  the  payment 
of  the  testatrix's  debts,  prevented  the  debts  in  question  from 

(2)  45  B.  B.  63  (2  My.  &  Cr.  309). 


(I)  See  now  Beal  Property  Limita' 
taon  Act,  1874,  s.  8. 
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|iOBD        being  barred :  at  the  date  of  that  decree  the  20  years  had  not 

'  ^,  expired :  Stenidale  v.  Hankinson  (l). 

BouoHTOir. 

[  ^224  ]  (The  Yice-Ghancellob  :  Stenidale  v.  Hankinson  *waB  decided 

before  the  8rd  &  4th  Will.  T\\  c.  27,  was  passed.    That  Act 

applies  to  every  debt  attempted  to  be  proved  after  the  Slst  of 

December,  1888.) 

At  all  events  Townsend's  letters  are  sufficient  to  prevent  the 
debts  from  being  barred  by  the  Act :  the  letter  of  the  1st  of  March, 
1828,  contains  not  only  an  acknowledgment  of  the  debts,  bat  a 
promise  to  pay  them. 

Mr,  Barber  and  Mr.  Bacon  appeared  for  the  trustees,  and 
Mr.  K.  Bruce  and  Mr.  Sharpe  for  the  plaintiflFs,  in 
opposition  to  the  petition  : 

An  acknowledgment  by  a  trustee,  is  not  sufficient  to  prevent 
a  debt  from  being  barred  by  the  statute:  it  is  not  the  trustee, 
but  the  estate  that  is  liable  to  pay  the  debt.     *    *    * 

[  225  ]       The  Yice-Ghancbllor  : 

In  my  opinion  there  has  been  a  sufficient  acknowledgment  of 
the  debts  in  this  case,  within  the  meaning  of  the  8rd  &  4th 
Will.  IV.  c.  27. 

The  decisions  under  9  Geo.  IV.  c.  14,  sect.  1,  are  not 
applicable  to  this  case;  for  the  word  ''agent"  is  omitted  in 
the  first  section  of  that  Act ;  and  therefore  an  acknowledgment 
of  a  debt  signed  by  an  agent  of  the  debtor,  would  not  take  the 
debt  out  of  the  operation  of  that  Act.  In  this  case  too  the 
personal  liability  of  the  party  is  out  of  the  question.  The  Act 
of  the  8rd  &  4th  Will.  lY.  c.  27,  applies  to  sums  of  money 
charged  upon  or  payable  out  of  any  land.  The  trustee,  who  is 
the  party  by  whom  the  money  is  payable,  may  acknowledge  the 
debt  by  a  writing  signed  either  by  himself  or  his  agent ;  but 
such  an  acknowledgment  will  not  impose  on  him  any  personal 
liability  to  pay  the  debt. 

All  that  the  Act  requires  is  that  some  acknowledgment  of  the 
right  to  the  sum  claimed,  shall  have  been  given  in  writing, 
(1)  27  B.  £.  210  (1  Sim.  393). 
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signed  by  the  person  who  represents  the  estate  out  of  which  it  is 
payable,  or  by  his  agent.  The  Act,  therefore,  allows  of  con- 
siderable latitude  as  to  the  form  of  the  acknowledgment :  and, 
consequently,  it  is  not  necessary  that  the  acknowledgment  should 
state  the  amount  of  the  sum  alleged  to  be  due.  If  it  refers  to 
the  thing  in  question,  it  is  sufficient. 

The  letter  of  the  1st  of  March,  1823,  is  part  of  a  correspondence. 
It  commences  thus:  ''I  regret  that  it  is  not  in  my  power  to 
retom  you  a  more  satisfactory  answer  with  regard  to  the  claim 
of  the  late  Mr.  Aubert  upon  the  estate  of  the  late  Lady  St.  John. 
Be  assured  I  *shall  be  happy  to  discharge  the  bonds  to  the  late 
Mr.  Aubert  as  soon  as  it  is  in  my  power."  Then  there  is  this 
passage :  **  A  severe  attack  of  gout  in  the  hand,  obliges  me  to 
employ  an  amanuensis ; "  and  the  letter  concludes  :  ''  I  am.  Sir, 
your  most  obedient  servant,  for  Thos.  Townsend,  L.  T."  It  is 
sworn  that  this  letter  was  written  by  Miss  Laura  Townsend,  the 
daughter  of  the  trustee,  according  to  her  father's  dictation,  and 
that  it  was  signed  by  her  in  his  presence.  I  am  of  opinion, 
therefore,  that  the  right  of  the  petitioners  to  the  sums  due  on 
these  bonds,  has  been  acknowledged  by  a  writing  signed  by  the 
agent  of  the  person  by  whom  the  same  are  payable ;  and  that 
the  petitioners  ought  to  be  at  liberty  to  go  in  before  the  Master 
and  prove  their  debt. 


Lord 
St.  John 

bouohton 


[  •226  ] 


PHIPSON  V.  TURNER  (1.) 

(9  Simons,  227—251 ;  S.  C.  2  Jur.  414.) 

An  appointment  under  a  power  to  an  object  of  the  power  (in  existenoe 
when  the  power  was  created)  for  life,  with  remainder  to  such  persons  as 
the  appointee  shall  by  will  appoint,  is  a  yalid  appointment. 

A  deed  executed  by  the  persons  entitled  to  property  in  default  of 
appointment  in  contemplation  of  the  expected  failure  of  the  appoint- 
ment, and  intended  to  provide  for  such  failure,  does  not  by  implication 
preclude  them  from  asserting  their  title  to  the  same  property  under  the 
appointment  if  the  contemplated  failure  does  not  take  place. 

William  Goorb,  being  possessed  of  18,0002.  Three  per  cent. 
Consolidated,  and  12,0002.  Three  and  a  half  per  cent.  Reduced 


1838. 
May  6,  7. 

Shadwbll, 
V.-C. 

[227] 


(1)  Followed  in  Slark  v.  Dakyns  {IS14)  L.  B.  10  Ch.  31,  35,  44  L.  J.  Gh. 
205,31L.T.  712. 
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PHIP80N      Bank  Annuities,  by  his  will  dated  the  5th  of  February,  1825, 

TuftKBR.  bequeathed  all  the  Three  per  cent.  Consolidated  Annuities  and 
the  Three  and  a  half  per  cent.  Reduced  Annuities  then  standing 

[  *228  J  in  his  name,  *to  Bichard  Allison  and  Thomas  Allison  Hoskins, 
in  trust  for  his  sister,  Elizabeth  Goore,  for  life,  and,  after 
her  death,  in  trust  for  his  cousin  Martha  Tomlinson  for  life, 
and,  after  the  decease  of  the  survivor  of  them,  "in  trust  for 
all  or  every,  or  such  one  or  more,  exclusive  of  the  others,  or 
other  of  the  children  of  the  said  Martha  Tomlinson,  or  of  the 
issue  of  such  of  them  as  shall  be  dead,  and,  if  more  than  one,  in 
such  parts,  shares  and  proportions,  with  such  provision  for  their 
respective  maintenance  and  education,  as  she  shall,  by  her  last 
will  and  testament  in  writing,  or  any  writing  in  the  nature 
thereof,  to  be  by  her  duly  executed,  direct  or  appoint,  and,  for 
want  of  such  direction  or  appointment,  and  so  far  as  any  such 
if  incomplete  shall  not  extend,  for  all  and  every  the  child  or 
children  of  the  said  Martha  Tomlinson  who  shall  be  living  at  the 
time  of  my  decease,  or  the  issue  of  such  of  them  as  shall  be  then 
dead,  such  issue,  nevertheless,  taking  no  more  than  their  deceased 
parent  or  parents  would  have  been  entitled  to  if  living,  to  be 
divided  equally  between  them  as  tenants  in  common,  and,  if 
there  shall  be  but  one  such  child,  then  the  whole  to  be  in  trust 
for  such  only  child."  And  the  testator  appointed  Bichard  Allison 
and  Thomas  Allison  Hoskins  executors  of  his  will. 

The  testator  died  in  December,  1829,  and  Bichard  Allison 
alone  proved  his  will,  and  caused  the  stock  to  be  transferred  into 
his  own  name. 

Elizabeth  Goore  died  in  1881,  and  Martha  Tomlinson  died  on 
the  17th  June,  1888.  She  had  three  children  only,  namely, 
Sampson  Tomlinson,  James  Tomlinson,  and  Mary,  then  the  wife 
of  the  plainti£f  but  since  deceased ;  and  those  children  were 
living  both  at  the  decease  of  the  testator  and  of  their  mother. 

[  229  ]  Martha  Tomlinson,  by  her  will  dated  the  9th  of  May,  1882, 

and  duly  signed  and  published  by  her  in  the  presence  of  three 
witnesses,  after  reciting  the  testator's  will  and  his  death  and  the 
death  of  Elizabeth  Goore,  expressed  herself  as  follows :  ''  Now  I, 
the  said  Martha  Tomlinson,  in  pursuance  and  execution  of  the 
power  and  authority  given  to  me  by  the  said  in  part  recited  will. 
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do,  by  this  my  last  will  and  testament  in  writing  by  me  duly      Phipson 
executed,  direct  and   appoint,  from  and  after  my  decease,  the      tukmbb. 
sum  of  6,000L  Three  per  cent.  Consolidated  Bank  Annuities,  to 
and  for  the  use  and  benefit  of  my  daughter,  Mary,  the  wife  of 
John  Phipson,  and  her  issue,  in  manner  following  (that  is  to 
say),  the  interest,  dividends  and  annual  produce  thereof  to  my 
said  daughter  Mary  during  her  natural  life,  to  and  for  her  own 
sole  and  separate  use  and  benefit,  independent  of  her  present  or 
any  future  husband ;  and,  after  the  decease  of  my  said  daughter, 
then,  as  to  the  said  principal  sum  and  the  interest,  dividends  and 
produce  thereof,  I  hereby  direct  and  appoint  the  same  to  and  for 
the  use  and  benefit  of  or  in  trust  for  such  person  and  persons,  for 
such  estate  and  estates,  ends,*  intents  and  purposes,  and  with, 
under  and  subject  to  such  powers,  provisoes,  conditions,  limita- 
tions, declarations  and  agreements  as  the  said  Mary  Phipson, 
notwithstanding  her  coverture,  in  and  by  her  last  will  and  testa- 
ment, or  any  writing  in  the  nature  of  or  purporting  to  be  her  last 
will  and  testament  duly  executed,  shall  direct,  limit  or  appoint,  and, 
for  want  or  in  default  of  any  such  direction  or  appointment  and  so 
far  as  any  such  if  made  shall  not  extend,  and  if  my  said  daughter 
shall  not  leave  any  child  or  children,  or  grandchild  or  grand- 
children, then  I  direct  and  appoint  the  same  principal,  interest  and 
dividends  unto  my  two  sons,  Sampson  Tomlinson  and  James  Tom- 
linson,  equally  to  be  divided  between  them,  as  tenants  in  common, 
*and  to  their  respective  executors,  administrators  and  assigns."      [  *2S0  ] 
The  testatrix  then  appointed  the  remaining  12,000Z.  Consols  to 
her  two  sons,  equally,  as  tenants  in  common,  and  to  their 
respective  executors,  administrators  and  assigns ;  and,  as  to  the 
remainder  of  the  Three  and  a  half  per  cent.  Annuities,  (part 
having  been  sold  to  pay  legacy  duty),  she  appointed  the  same  to 
her  three  children,  equally,  as  tenants  in  common,  and  to  their 
respective  executors,  administrators  and  assigns;    and,  after 
certain  specific  bequests,  she  gave  all  the  residue  of  her  real  and 
personal  estate,  to  her  three  children  and  their  respective  heirs, 
executors,  administrators  and  assigns,  share  and  share  alike; 
and  she  appointed  her  two  sons  and  her  nephew,  George  Baldwin, 
executors  of  her  will. 
Upon  the  testatrix's,  death,  Bichard  Allison  transferred  the 
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Phipsox  whole  of  the  Three  per  cent,  and  Three  and  a  half  per  cent,  stock 
TuBKEB.  uito  the  names  of  Sampson  Tomlinson,  James  Tomlinson  and 
George  Baldwin.  After  the  testatrix's  death,  doubts  were 
suggested  as  to  the  validity  of  her  appointment  of  the  6,000L 
stock,  and  as  to  the  rights  and  interest  acquired  by  Mary 
Phipson  under  the  same ;  and  thereupon,  it  was  agreed,  as  the 
bill  alleged,  between  Sampson  Tomlinson,  James  Tomlinson,  and 
the  plaintiff  and  his  wife,  that  a  deed  of  arrangement  should  be 
entered  into  and  executed  by  all  those  parties,  with  a  view  to 
effectuate  the  testatrix's  intention  as  expressed  in  her  will ;  and, 
accordingly,  by  an  indenture  dated  the  19th  July,  1888,  and 
expressed  to  be  made  between  Sampson  Tomlinson,  James 
Tomlinson,  and  the  plaintiff  and  his  wife  of  the  one  part,  and 
Samuel  Turner  and  William  Palmer  of  the  other  part,  after 
reciting  the  testatrix's  will,  and  that  it  was  conceived  that  the 
[  *23i  ]  gift  or  appointment  of  the  interest  and  dividends  of  the  ^6,000{. 
stock  to  Mary  Phipson  for  her  life,  was  good,  but  that  the  power 
to  enable  her  to  dispose  of  that  sum  and  the  interest  and  divi- 
dends thereof,  was  void,  as  having  exceeded  the  power  given  to 
the  testatrix  by  the  testator's  will ;  and  that  it  was  also  conceived 
that,  if  such  power  should  be  valid  and  should  not  be  exercised 
by  Mary  Phipson,  then  and  in  either  event  the  reversionary 
interest  in  the  6,000Z.  stock  expectant  on  the  death  of  Mary 
Phipson,  belonged  to  Sampson  Tomlinson,  James  Tomlinson 
and  the  plaintiff  and  his  wife,  or  some  or  one  of  them,  and  that 
Sampson  Tomlinson,  James  Tomlinson,  and  the  plaintiff  and  his 
wife,  in  order  to  obviate  any  doubts  respecting  the  same  and  to 
carry  the  testatrix's  intention  into  effect,  had  agreed  to  assign 
the  6,000Z.  stock  to  Turner  and  Palmer,  upon  the  trusts  therein- 
after declared :  it  was  witnessed  that,  in  pursuance  of  the  said 
agreement  and  for  carrying  the  testatrix's  intention  into  effect, 
Sampson  Tomlinson,  James  Tomlinson  and  the  plaintiff  and 
his  wife,  did  assign  the  6,000Z.  stock  and  all  their  powers  and 
remedies  for  recovering,  receiving  or  enforcing  the  payment 
of  the  same,  and  all  benefit  and  advantage  incident  or  belonging 
thereto,  and  all  the  estate,  right,  title,  interest,  use,  trust, 
property,  possession,  possibility,  claim  and  demand  of  them,  any 
or  either  of  them,  of,  in  or  to  the  said  sum  of  6,00(M.  stock  and 
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the  dividendB,  interest  and  proceeds  to  accrue  thereupon  or  to  be  Phip8on 
paid  or  payable  in  respect  thereof,  in  trust  for  Mary  Phipson,  for  tuutkr. 
her  separate  use  for  her  life,  and,  after  her  death,  in  trust  for  the 
plaintiff  and  his  assigns  during  his  life  or  until  he  should  become 
bankrupt,  or  make  a  composition  with  his  creditors,  or  an  assign- 
ment of  his  effects  for  their  benefit,  and,  after  the  decease  of  the 
survivor  of  the  plaintiff  and  his  wife,  or,  in  case  he  should  sur- 
vive his  wife,  on  his  being  declared  a  bankrupt  or  making  a 
composition  with  his  creditors  or  an  ^assignment  of  his  effects  [  *382  j 
for  their  benefit,  then  upon  trust  to  assign  the  6,000i.  stock  unto 
all  and  every  or  such  one  or  more  of  the  child  or  children  of  the 
plaintiff  and  his  wife,  in  such  parts  &c.  as  the  plaintiff  and  his 
wife  should,  by  deed,  jointly  appoint,  or  as  the  survivor  of  them 
should,  by  deed  or  will,  bppoint,  and,  in  default  of  appointment, 
in  trust  to  assign  the  stock  unto,  between  and  amongst  all  the 
children  of  the  plaintiff  and  his  wife,  equally  to  be  divided 
between  them,  the  shares  of  sons  to  be  paid  to  them  at  21,  and 
the  shares  of  daughters  at  that  age  or  on  their  marriage,  and,  if 
any  of  such  children  should  be  then  dead  having  left  issue  then 
living,  then  such  issue  should  take  his,  her  or  their  parent's 
share ;  and  in  case  Mary  Phipson  should  die  without  issue,  or  in 
case  there  should  be  such  issue  and  they  should  all  die  under 
age  and  without  issue,  then  upon  trust  to  assign  the  6,000Z. 
stock  to  such  person  and  persons  &c.  as  Mary  Phipson,  notwith- 
standing her  coverture,  should,  by  deed  or  will,  appoint ;  and,  in 
default  of  such  appointment,  in  trust  to  divide  the  same  amcmgst 
such  persons  as,  at  Mary  Phipson's  death,  should  be  her  next  of 
kin  by  blood  under  the  Statutes  of  Distribution.  The  deed  then 
contained  a  power  enabling  the  trustees,  with  the  consent  of  the 
plaintiff  and  his  wife  or  the  survivor  of  them,  and  after  the 
death  of  the  survivor,  of  their  own  proper  authority,  to  sell 
the  6,000{.  stock,  and  invest  the  proceeds  in  other  securities  or 
in  the  purchase  of  real  or  leasehold  estates ;  and  also  a  power 
enabling  Mary  Phipson  to  appoint  new  trustees  of  the  trust 
property.  This  deed  was  executed  by  all  the  parties  except 
Sampson  Tomlinson.  He  refused  to  execute  it  or  to  ratify  or 
reoognise  the  arrangement  made  thereby,  the  same  having  been 
entered  into,  as  his  answer  alleged,  without  any  notice  to  him. 
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PHIP60N  By  an  indenture  dated  the  22nd  of  December,  1885,  and  made 
Tuiu^BR.  between  Turner  of  the  first  part,  Mary  Phipson  of  the  second 
[  2S3  ]  part,  and  A.  Byland  of  the  third  part,  after  reciting  the  deed  of 
July,  1888,  and  that  Turner  was  desirous  of  resigning  the  trusts 
reposed  in  him  thereby,  Mary  Phipson,  in  exercise  of  the  power 
given  to  her  by  the  same  deed,  appointed  A.  Byland  to  be  a  new 
trustee  of  it  in  the  place  of  Turner. 

Subsequently  to  the  date  of  the  deed  of  July,  1888,  the  plain- 
tiff and  his  wife  were  advised,  as  the  bill  alleged,  that  the 
appointment  made,  by  Martha  Tomlinson's  will,  of  the  6,0002. 
stock  in  favour  of  the  plaintiff's  wife,  was  valid,  and  that  they 
had  executed  that  deed  under  a  mistaken  impression  respecting 
the  validity  of  the  appointment,  and  that,  by  reason  thereof  and 
of  the  refusal  of  Sampson  Tomlinson  to  execute  the  last  mentioned 
deed,  they  were  entitled  to  treat  the  same  as  inoperative :  and 
accordingly,  the  plaintiff's  wife,  for  the  purpose  of  exercising  the 
power  given  her  by  Martha  Tomlinson,  made  her  will  dated  the 
26th  of  December,  1888,  and  which  was  signed  and  published 
by  her  in  the  presence  of  two  witnesses,  and  was  as  follows :  '*  I 
Mary  Phipson,  wife  of  John  Phipson,  by  virtue  of  the  power  and 
N  authority  given  to  me  in  and  by  the  several  last  wills  and  testa- 

ments of  my  late  father  and  mother  and  of  the  late  Williani 
Goore,  and  by  virtue  of  all  and  every  other  power  me  thereunto 
enabling,  do,  by  this  my  last  will  and  testament,  give,  devise, 
limit,  appoint  and  confirm,  unto  my  said  husband  the  said  John 
Phipson  absolutely,  all  sum  and  sums  of  money  in  any  of 
the  public  funds  in  Great  Britain  and  elsewhere,  and  all  other 
monies  and  securities  for  money  and  other  personal  estate  over 
which  I  have  a  disposing  power,  or  to  which  I  am  entitled, 
[  •234  ]  *either  in  possession,  reversion  or  otherwise,  under  the  said 
wills  or  any  or  either  of  them  or  by  any  other  means."  Byland 
was  one  of  the  attesting  witnesses  to  this  will. 

Mary  Phipson  died  on  the  80th  of  December,  1885,  leaving 
the  plaintiff  and  four  infant  children  her  surviving ;  and,  after 
her  death,  letters  of  administration  with  her  will  annexed,  were 
granted  to  the  plaintiff. 

The  bill  was  filed  against  Turner  (in  whose  name  part  of  the 
trust  property  still  remained)  Palmer,  Byland,  James  Tomlinson, 
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Sampson  Tomlinson  and  the  children  of  the  plamtiff  by  his  late      Phipson 
wife,  and      *    *    prayed  that  the  testamentary  appointment      tubi^bb. 
made  by  the  plainti£f  *s  late  wife  might  be  established  and  carried       [  236 1 
into  effect,  and  that  it  might  be  declared  that,  by  virtue  thereof 
and  of  the  several  other  wills  or  testamentary  appointments 
aforesaid,  and  notwithstanding  the  deed  of  July,   1888,   the 
plamtiff  had  become  absolutely  entitled  to  the  6,000/.  stock :  and, 
if  necessary,  that  the  last  mentioned  deed  might  be  declared 
inoperative  and  void,  as  against  the  plaintiff,  and  might  be 
vacated ;  and  that  Turner,  Palmer,  and  Byland  might  be  decreed 
to  transfer  the  6,000{.  stock  to  the  plaintiff,  discharged  from  the 
trusts  of  that  deed ;  or,  otherwise,  that  the  rights  and  interests  of 
the  plaintiff  and  all  other  parties  claiming  to  be  interested  in 
the  6,O0OZ.  stock,  might  be  ascertained  and  declared  and  secured 
for  their  benefit 

Mr.  Knight  Bruce  and  Mr.  Oirdlestone,  for  the  plaintiff: 

The  first  question  is  as  to  the  validity  of  the  appointment 
made,  by  Mrs.  Tomlinson,  in  favour  of  her  daughter  Mrs.  Phipson. 
[On  this  question  they  cited  Bray  v.  Hammersley,  affirmed  by  the 
House  of  Lords,  under  the  name  of  Bray  v.  Bree  (i).] 

The  next  question  is  as  to  the  effect  to  be  given  to  the  deed  of       [  2S7  ] 
July,  1838.     [The  arguments  on  this  second  question  are  very 
fully  stated  and  considered  in  the  judgment.] 

The  Solicitor-Oeneral  for  the  defendant  Sampson  Tomlinson :        [  239  ] 

This  is  a  most  unfair  attempt  on  the  part  of  the  plaintiff.  In 
his  wife's  lifetime  he  executed  a  deed  which  gave  him  all  that  he 
could  reasonably  require ;  and  he  now  comes  to  the  Court  and 
says  that  he  is  not  bound  by  the  deed  which  he  executed.  *  *  * 

(The  Vice-chancellor  :  How  was  Mrs.  Phipson  bound  by  the       [  240  ] 
deed?    The  power  given  to  her  by  Mrs.  Tomlinson's  will,  was 
testamentary.    How  then  could  any  instrument  executed  by  her, 
which  was  not  testamentary,  be  an  execution  of  her  power  ?) 

Supposing  that  Mrs.  Phipson  was  not  bound  by  the  deed ;  yet 

her  husband  must  be  bound  by  the  agreement  that  he  had 

(1)  37  B.  B.  172  (2  CI.  &  Fin.  453;  3.Sxm.  513). 
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Phipson  entered  into,  and  he  must  be  held  to  have  taken  the  fund,  under 
TuBNEB.  her  will,  as  a  trustee  for  carrying  the  trusts  of  the  deed  into 
effect.  What  reason  is  there  for  supposing  that  she  would  have 
made  such  a  will,  if  she  had  not  known  that  her  husband  was 
bound  by  the  deed  ?  By  executing  the  deed,  the  husband  bound 
himself  to  settle  the  property  upon  the  trusts  of  that  deed,  and 
his  wife  made  her  will  upon  the  faith  that  he  was  so  bound. 
Besides,  it  is  very  doubtful  whether  the  wife's  will  was  not 
revoked  by  the  deed  of  1885. 

Mr.  James  Russell  with  the  SoUcitor-Oeneral  : 

[  241  ]  *     *     This  case  differs  from  Bray  v.  Hammersley,  as,  there, 

the  only  appointee  got  the  fund  in  the  most  beneficial  manner 
possible,  and  there  was  no  attempt  to  give  it  to  any  other 
person.     *     ♦    * 

[  242  ]  Mr.  Wigram,  for  James  Tomlinson,  [on  the  second  question, 

cited  Nail  v.  Punter  (i)]. 

Mr.  Ttuiier  with  Mr.  Wigram  : 

It  is  apparent,  on  the  face  of  Mrs.  Tomlinson's  will,  that  she 
intended  to  provide  for  the  issue  of  Mrs.  Phipson,  although  she 
could  not  legally  do  so.  The  parties  to  the  deed  of  1888  intended 
to  carry  into  effect  the  intention  of  Mrs.  Tomlinson  in  favour  of 
the  children  and  issue  of  Mrs.  Phipson.  The  question  is, 
whether  that  deed  is  to  be  defeated  by  Phipson's  claim  ?  The 
[  •243  ]  deed  "^is  a  contract,  by  all  the  parties,  that  the  property  shall  be 
held  upon  the  trusts  of  the  deed.  Can  then  Phipson,  who  is  a 
party  to  it,  claim  against  it  and  defeat  it  ? 

Mr.  Jacob  and  Mr.  Booth,  for  the  defendants  Turner  and  the 
children  of  Mr.  and  Mrs.  Phipson : 

Supposing  that  the  power  given  to  Mrs.  Phipson  was  valid, 
and  that  it  was  well  exercised  by  her  will,  her  will  was  revoked 
by  the  deed  of  1885 ;  for  it  purports  to  devote  the  fund  to  other 
trusts  and  purposes,  namely,  the  trusts  and  purposes  of  the  deed 
of  1888. 

(1)  35  B.  E.  188  (5  Sim.  556). 
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*     *     In  Bray  v.  Hammersley  the  appointment  was,  in  effect,      Phipson 
an  appointment  to  the  daughter  herself.     The  *power  given  to      tuketeb. 
Mrs.  Phipson,  after  her  life  estate,  was  a  mere  naked  power ;  it      [  *244  ] 
was  not  either  a  part,  a  share  or  a  proportion.    The  power  given 
to  Mrs,  Tomlinson  was,  to  give  property,  not  a  power,  to  her 
children  :  Campbell  v.  Sandys  (l). 


Jiayl. 

[246] 


Mr.  Girdlestone,  in  reply.     ♦     ♦     ♦ 

Thb  Yice-Ghancbllor  : 

I  have  read  over  this  instrument  which  was  executed  after  the 
appointment  had  been  made  by  Mrs.  Tomlinson. 

I  do  not  see  any  substantial  difference  between  the  appointment 
that  Mrs.  Tomlinson  made,  and  th^t  one  which  the  House  of 
Lords,  in  affirming  my  decision  in  Bray  v.  Hamniersley  (2),  held 
to  be  good :  for  the  power  of  appointment  is,  in  effect,  an  interest 
given  to  the  party. 

But  the  question  mainly  turns  upon  this  instrument  of  July, 
1838 ;  and  the  question  upon  that  instrument,  is  whether  it  is  to 
be  taken  as  one  which  had  the  effect  of  binding  that  interest 
which  Mr.  Phipson  took  by  virtue  of  the  appointment  which 
was  made  by  his  wife  after  the  execution  of  this  deed.  Now  the 
deed  professes  to  be  made  between  Sampson  Tomlinson,  James 
Tomlinson,  and  Mr.  Phipson  and  his  wife,  of  the  one  part,  and 
two  gentlemen  of  the  name  of  Turner  and  Palmer,  as  trustees, 
*of  the  other  part ;  and  it  recites,  first  of  all,  the  will  of  William  [  *247  ] 
Goore,  which  gave  the  fund  in  question  to  Elizabeth  Goore  for 
life,  and  then  to  Mrs.  Tomlinson  for  life,  with  remainder  to  her 
children,  or  the  issue  of  such  of  them  as  should  be  dead,  and,  if 
more  than  one,  in  such  parts,  shares  and  proportions  as  she 
should  appoint  by  her  will,  and,  in  default  of  appointment,  in 
trust  for  the  child  or  children  of  Mrs.  Tomlinson  who  should  be 
living  at  the  time  of  the  testator's  decease,  or  the  issue  of  such 
of  them  as  should  be  dead.  Then  the  deed  recites  the  death  of 
Goore  and  the  death  of  Elizabeth  Goore ;  and  then  it  recites  the 
appointment  which  was  made  by  Mrs.  Tomlinson ;  and  the  first 

(1)  9  B.  B.  33  (1  Sch.  &  Lef.  281).  (2)  37  B.  B.  172  (2  CI.  &Fin.  453 ; 

3  Sim.  dl3). 
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PHIP80N      question  is,  what  is  the  effect  of  the  appointment  that  Mrs. 

TuBNEB.  Tomlinson  made?  Why  it  gave  the  interest  of  the  fund  to 
Mrs.  Phipson  for  her  life  for  her  separate  use ;  and  it  then  gave 
her  a  general  power  of  appointment  by  will.  That,  therefore, 
was  not  an  appointment  of  the  whole  interest  in  the  fund ;  but 
the  absolute  reversion  of  the  fund,  would  remain  undisposed  of, 
altogether,  if  there  was  no  testamentary  appointment ;  and  the 
consequence  therefore  was  that  the  reversionary  interest,  subject 
to  the  contingency  of  there  being  a  testamentary  appointment, 
would  belong  to  the  two  brothers  of  Mrs.  Phipson,  and  to  Mr. 
and  Mrs.  Phipson  in  her  right.  Then  the  parties,  having  recited 
the  effect  of  the  appointment,  recite  that  it  is  conceived  that  the 
gift  or  appointment  of  the  interest  and  dividends  of  the  6,000Z. 
to  Mary  Phipson  for  her  life,  is  good,  but  that  the  power  to 
enable  Mary  f^hipson  to  dispose  of  the  sum  of  6,000^.  and  the 
interest  thereof,  is  void,  as  having  exceeded  the  power  given  to 
Martha  Tomlinson  by  the  will  of  William  Goore ;  that  it  is  also 
conceived  that,  if  such  power  should  be  valid  and  should  not  be 
exercised  by  Mary  Phipson,  then  and  in  either  event,  the  rever- 

[  *248  ]  sionary  ^interest  in  the  sum  of  6,000/.  Consols  expectant  on  the 
decease  of  Mary  Phipson,  belonged  to  Sampson  Tomlinson,  James 
Tomlinson,  John  Phipson  and  Mary  his  wife,  or  some  or  one  of 
them.  The  expression,  *'  either  event,"  means,  as  I  understand 
the  instrument,  either  the  event  of  the  testamentary  power  of 
disposition  given  to  Mrs.  Phipson,  being  void,  or  the  «vent  of  its 
being  valid  and  of  her  not  exercising  that  power ;  and  then  it 
recites  that  the  two  Tomlinsons  and  Phipson  and  his  wife,  in 
order  to  obviate  any  doubts  respecting  the  same  and  to  carry 
the  intention  of  the  testatrix  Martha  Tomlinson  into  effect,  had 
agreed  to  assign  the  fund  to  two  trustees  on  the  trusts  thereafter 
declared.  Then  it  is  observable  that  the  parties  of  the  first  part, 
according  to  their  several  and  respective  estates  and  interests  in 
the  premises,  assign  and  transfer  the  fund,  describing  it,  ''and 
all  the  estate,  right,  title,  interest,  use,  trust,  property,  possession, 
possibility,  claim  and  demand  whatsoever,  both  at  law  and  in 
equity,  of  them  the  said  Sampson  Tomlinson,  James  Tomlinson 
and  the  plaintiff  and  Mary  his  wife,  or  any  or  either  of  them, 
of,  in  and  to  the  said  sum  of  6,000/. :  "  and  this  assignment  is 
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expressed  to  be  made  to  the  gentlemen  named  as  trustees  in  Phipsox 
trust  to  pay  the  interest  to  Mrs.  Phipson  during  her  life  for  her  tubnbb. 
separate  use,  and  then  to  Mr.  Phipson,  and  then  to  transfer  the 
fund  among  their  children,  according  to  their  joint  appointment, 
or  as  the  survivor  should  appoint ;  and,  in  default  of  appoint- 
ment, among  the  children  in  the  usual  form ;  and,  in  the  event 
of  there  being  no  children  to  take  vested  interests,  then  the  fund 
is  to  go  to  those  persons  who  would  be  entitled  to  the  clear 
residue  of  Mrs.  Phipson's  estate  in  case  she  died  intestate  and 
unmarried.  That  is  the  effect  of  the  deed,  though  the  words 
that  are  used  are  rather  different.  Then  there  follow  ^certain  [  *249  ] 
provisions  which  are  analogous  to  the  power  of  changing  stocks 
and  securities  in  a  common  settlement :  and  then  there  appears 
to  me  to  be  something  rather  material  with  respect  to  the  con- 
struction of  the  instrument ;  because  I  observe  that  it  is  provided, 
"that,  in  case  the  trustees  or  either  of  them,  or  any  future 
trustees  should  happen  to  die,  or  be  desirous  to  be  discharged 
from,  or  neglect  or  refuse  to  act  in  the  trusts  thereby  created,  at 
any  time  or  times  before  the  same  should  be  fully  performed  or 
otherwise  determined,  then  and  in  any  such  case  it  should  and 
might  be  lawful,  to  and  for  the  said  Mary  Phipson,  to  nominate 
and  appoint  any  other  person  or  persons  to  be  a  trustee  or 
trustees  for  the  purposes  aforesaid ; "  and  no  power  of  appointing 
new  trustees  is  given  to  any  one  but  her :  and  then  there  follows 
a  covenant,  in  the  nature  of  a  covenant  for  further  assurance ; 
and,  in  that  covenant,  no  allusion  whatever  is  made  either  to  the 
execution  or  non-execution  of  the  power  given  to  Mrs.  Phipson  (i). 
Then,  in  the  same  year  1888,  Mrs.  Phipson  executed  the  testa- 
mentary instrument  in  question,  which  bears  date  in  December 
in  that  year;  and  then,  in  a  subsequent  year,  namely  on  the 
22nd  of  December,  1885,  she  did,  in  professed  execution  of  the 
power  given  by  the  trust  deed,  appoint  Arthur  Byland  to  be  a 
new  trustee  of  that  deed.  It  is  remarkable  that  Arthur  Byland, 
who  was  so  appointed  to  be  the  trustee  of  the  deed,  appears 
to  be  one  of  the  witnesses  to  the  execution  of  the  testamentary 
power.  Now,  it  certainly  strikes  me  that,  if  the  intention  of 
the  parties  had  been  to  bind,  at  all  events,  the  power  which 
(1)  The  brief  did  not  contain  this  covenant. 
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PHIP80K  Mrs.  Phipeon  had,  either  in  the  way  of  providing  that  she 
Tu^EB.  should  not  exercise  the  testamentary  *power  or  by  providing 
[  *250  ]  that,  if  she  did  exercise  it  in  favour  of  any  of  the  parties  to  the 
deed,  then  such  interest  as  those  parties  took  should  be  bound 
by  the  deed  and  should  noi^  be  taken  by  the  party  for  his  own 
benefit,  an  object  so  simple  as  that,  might  have  been  provided 
for  in  the  easiest  and  simplest  manner.  But  the  parties  do  not 
do  anything  like  that ;  they  merely  make  the  deed  in  the  form  I 
have  mentioned :  and  then  the  question  arises,  has  the  deed,  in 
that  form,  at  all  bound  Mr.  Phipson,  in  the  event  that  has  arisen, 
namely,  of  his  being  the  appointee  of  his  wife  of  the  whole  fund, 
to  subject,  what  he  takes  by  virtue  of  the  power  of  appointment, 
to  the  trusts  of  the  deed  ?  My  opinion  is  that  it  has  not.  It  is 
observable  that  the  parties  contemplated  the  interests  which  they 
then  had :  for  they  recite,  first  of  all,  that  it  was  conceived  that 
the  testamentary  power  given  to  Mrs.  Phipson  was  void ;  and, 
next,  that,  if  such  power  should  be  valid  and  not  executed,  then 
the  reversionary  interest  in  the  fund  would  belong  to  S.  Tomlinson, 
James  Tomlinson  and  Mr.  and  Mrs.  Phipson.  They  then  assign 
and  transfer,  according  to  their  respective  estates  and  interests ; 
and  they  profess  to  convey  the  fund  and  all  their  estate  and 
interest  in  it ;  and  it  is  perfectly  plain  that,  at  the  time  when 
the  instrument  was  executed,  Mr.  Phipson  and  his  wife  and  her 
two  brothers  had  an  interest  which  might  have  taken  effect  in 
possession  if  she  never  exercised  her  testamentary  power :  and 
it  is  that,  I  apprehend,  which  is  the  subject  of  assignment  by 
the  deed,  and  that  only :  and  I  am  the  more  confirmed  in  that 
opinion  by  this  fact,  namely,  that  the  power  of  appointing  new 
trustees  is  given  to  Mrs.  Phipson  only.  For  what  reason  could 
the  parties  have  done  that,  but  for  this,  namely,  that,  during 
[  ^231  ]  her  own  life,  she  had  an  interest  in  the  fund  *for  her  separate 
use,  and  she  also  had,  in  herself,  that  testamentary  power  which 
she  might  have  exercised  in  the  same  manner  as  if  she  had  been 
plenary  owner  of  the  fund  in  question;  and,  therefore,  it  was 
right  and  natural  that  she,  who  seemed  to  have  all  the  dominion 
over  the  fund,  should  have  the  usual  power  of  naming  the  persons 
who,  from  time  to  time,  should  succeed  any  one  of  the  trustees 
who  might  happen  to  be  incapable  of  acting  in  the  trust :  and, 
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for  that  reason,  I  think  that  this  execation  of  the  power  to  appoint 
new  trustees,  cannot  be  taken  to  be  a  revocation  of  the  will :  but 
it  is  also  quite  collateral  to  the  execution  of  the  testamentary 
power,  and  is  only  meant  to  be  an  execution  of  the  power  which 
is  given  by  this  deed  in  the  event  of  Mrs.  Phipson  not  executing 
her  original  testamentary  power.  And,  on  the  best  consideration 
I  can  give  the  subject,  my  opinion  is  that  so  far  as  a  resistance 
is  made  to  Mr.  Phipson's  claim  to  the  absolute  ownership  of  the 
fund,  it  must  totally  fail. 


Phipson 

t. 

TUBlfBB. 


STANLEY   V.    The   CHESTER    and    BIEKENHEAD 
RAILWAY  COMPANY. 

(9  Simons,  264—278.) 

[Affibmbb  on  appeal  as  reported  in  8  My.  &  Gr.  778;  see 
45  B.  E.  886.] 


1838. 
May  26. 

[264] 


MARRIOTT  V.  TARPLEY  (1). 

(9  Simons,  279—289 ;  8.  C.  7  L.  J.  (N.  8.)  Oh.  245 ;  2  Jur.  464.) 

A  suit,  in  this  Court,  by  the  churdhwardenB  of  a  pariah,  to  restrain 
a  person  from  pulling  down  the  churchyard  wall  is  maintainable :  and 
thie  churchwardens,  notwithstanding  tiieir  office  has  ceased,  may  file 
a  supplemental  bill  for  the  purpose  of  stating  facts  occurred  since  the 
filing  of  the  original  bill,  and  may  join  their  successors  as  co-plaintiffs 
with  them  in  the  supplemental  suit. 

The  Rbv.  E.  M.  Tabpley,  who  was  the  vicar  of  the  parish  of 
Floore,  in  Northamptonshire,  claimed  a  right  of  way,  from  the 
vicarage-hoase  to  the  parish  church,  over  land  belonging  to 
Richard  Packe,  Esq.,  upon  which  the  wall  of  the  churchyard 
abutted :  and,  in  assertion  of  that  right,  he,  in  1888,  began  to 
pull  down  part  of  the  wall  of  the  churchyard,  in  which,  he 
alleged,  that  a  gateway  had  formerly  existed. 

The  plaintiff  was  William  Marriott,  who  was  one  of  the 


(1)  Explained  in  Baiten  y.  Oedge 
(1S89)  41  Ch.  D.  507,  58  L.  J.  Ch. 
549,  60  L.  T.  802.  The  interference 
of  equity  to  presenre  the  wall  was 

B.B. — ^VOL.  ZLVn. 


ancillary  to  the  jurisdiction  of  the 
Ecclesiastical  Court,  which  alone 
could  try  the  right.— 0.  A.  B. 

16 


1888. 
May  29. 
Jiinelf  4. 

Shadwvll, 
V.-C. 

[279] 
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marbiott  chorchwardenB  of  the  parish.  The  defendants  were  Tarpley, 
Tabplet.  ^he  Dean  and  Chapter  of  Christ's  Church,  Oxford,  who  were  the 
patrons  of  the  vicarage  and  rectors  of  the  parish,  and  Thomas 
Marriott,  who  was  the  other  churchwarden  of  the  parish.  The 
bill  prayed  for  an  injunction  to  restrain  Tarpley  from  pulling 
down  the  wall :  and  an  injunction  for  that  purpose  was  obtained 
on  an  ex  parte  application.  An  action  of  trespass  was  afterwards 
brought  against  Tarpley,  by  Jakeman,  the  tenant  of  the  land  over 
which  the  right  of  way  was  claimed.  Tarpley,  in  justification  of 
his  trespass,  pleaded,  first,  a  right  of  way,  for  the  vicar  for  the 
time  being,  from  the  vicarage-house  to  the  parish  church ;  and, 
secondly,  a  common  public  highway  over  the  land.  Issue  was 
joined  on  both  pleas;  and  the  action  was  tried  at  the  Spring 
Assizes  for  Northamptonshire  in  1834,  when  a  verdict  was  found, 
for  the  plaintiff  in  the  action,  on  both  issues.  In  the  following 
Term,  an  application  was  made,  to  the  Court  of  Common  Pleas, 
[  *280  ]  for  a  *new  trial,  on  the  ground  that  the  verdict  was  against 
evidence.  But  Mr.  Justice  Littlbdalb,  before  whom  the  action 
was  tried,  having  been  referred  to,  and  having  certified  that  the 
verdict  was  satisfactory,  the  new  trial  was  refused.  Tarpley 
then  put  in  his  answer ;  and,  thereby,  set  up  a  new  claim  to  the 
right  of  way,  namely,  as  a  church-way.  He  afterwards  moved 
to  dissolve  the  injunction;  but  the  motion  was  refused.  A 
supplemental  bill  was  then  filed  by  William  Marriott,  who 
had  ceased  to  be  churchwarden,  and  James  Phillips,  who  had 
succeeded  him,  against  Tarpley,  the  Dean  and  Chapter  of 
Christ's  Church  and  Thomas  Marriott,  who  had  been  re-elected 
churchwarden,  for  the  purpose  of  stating  the  proceedings  that 
had  taken  place  at  law. 

The  cause  now  came  on  to  be  heard.  In  the  course  of  the 
argument,  three  questions  were  raised  : 

First,  whether  the  churchwardens  were  entitled  to  institute 
the  suit : 

Second,  whether  William  Marriott,  who  had  ceased  to  be  a 
churchwarden,  ought  to  have  been  made  a  co-plaintiff  with  his 
successor,  Phillips,  in  the  supplemental  suit :  and, 

Third,  whether  the  Ecclesiastical  Court  had  not  exclusive 
jurisdiction  over  the  subject-matter  of  the  suit. 
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Afr.  Weikefieldy  Mr.  Jacobs  and  Mr.  Turner ^  for  the  plaintiffs,     Marriott 
said  that  the  goardianship  of  the  fabric  of  the  church  and  of     tarplet. 
the  walla  and  fences  belonging  to  it,  was  vested,  by  law,  in  the 
churchwardens;    and  that  they  might  maintain  an  action  for 
a  trespass   committed  on  *the  property  of  which  they  were       [  *28i  ] 
guardians;   and,  consequently,  they  could  maintain  a  suit  in 
equity  to  restrain  the  trespass. 

Mr.  Knight  Bruce^  Mr.  Koe,  and  Mr.  Waddington^  for  the  [  282  ] 
defendant,  Tarpley,  *  *  said  that  churchwardens  might  be 
the  owners  of  the  goods,  but  that  they  had  no  interest  in  the 
freehold  of  the  church.  "^  "^  The  churchwardens  are  not 
personally  liable  to  repair  any  of  the  buildings  or  erections 
belonging  to  the  church :  they  are  liable  to  repair  them  only 
as  representing  the  parishioners  and  if  they  have,  in  their  hands, 
funds  produced  by  the  church-rates  for  that  purpose,  and  it  is 
doubtful  whether  they  can  maintain  an  action  in  respect  of  such 
a  liability :  PhiUps  v.  Pearce  (i).     ♦     ♦     ♦ 

This  case  is  peculiarly  within  the  jurisdiction  of  the  Ecclesias- 
tical Court :  Bennett  v.  Bonaker  (2),  Walter  ♦v.  Montagu  (8).  [  •osn  ] 

(Thb  Yicb-Ghamcbllob  :  The  bill  in  this  case  is  filed  for  an 
injunction;  and,  if  the  Ecclesiastical  Court  will  interfere  as 
against  a  person  who  has  pulled  down  the  wall  of  the  church- 
yard, it  follows  that  this  Court  will  grant  an  injunction.  The 
cases  cited  are,  therefore,  in  favour  of  the  jurisdiction  of  this 

Court.) 

«  «  «  *  • 

Mr.  Wakefield  f  in  reply : 

Churchwardens  are  bound,  by  law,  to  keep  the  church  fence  in 
repair :  and  it  is  no  answer,  to  the  censures  of  the  Ecclesiastical 
Court  for  a  neglect  of  that  duty,  for  them  to  say  that  they  have 
no  funds  in  their  hands ;  for  they  are  bound  to  provide  the  funds 
in  the  manner  which  the  law  directs. 

The  Ecclesiastical  Court  cannot  issue  an  injunction;  and, 

(1)  29  R.  B.  284  (5  B.  ft  C.  433).  (3)  Cortis'e  Bep.  253. 

(2)  2  Haggard,  Bed.  Bep.  25. 

16—2 
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Mabbiott     therefore,  although  it  may  punish  an  injury  to  the  freehold  of 
Tabplet.     ^^^  church  after  it  has  been  done,  it  has  no  power  to  prevent 

its  being  done. 

[The  arguments  on  the  second  question  are  fully  dealt  with  in 

the  judgment.] 

Junei.       The  Vick-Chancbllor  : 

[  284  ]  I  desired  that  this  case  might  stand  over  for  a  few  days,  in 

order  that  I  might  satisfy  my  own  mind  about  the  jurisdiction 
of  the  Court  to  entertain  such  a  suit :  and  I  must  say  that  it 
appears  to  me  to  be  beyond  all  question  that  the  Court  can 
entertain  such  a  suit  as  this. 

[  285  ]  The  suit  is  of  this  form.     The  bill  was  filed,  on  the  18th  of 

August,  1883,  by  a  person  of  the  name  of  William  Marriott,  who 
described  himself  as  being  one  of  the  churchwardens  of  the 
parish  of  Floore ;  and  a  gentleman  of  the  name  of  Tarpley,  who 
was  alleged  to  have  pulled  down  part  of  the  wall  of  the  church- 
yard, was  one  of  the  defendants,  and  the  other  churchwarden,  a 
gentleman  of  the  name  of  Thomas  Marriott,  was  also  made  a 
defendant.  The  Court  granted  an  ex  parte  injunction  to  restrain 
the  act  complained  of.  Afterwards,  in  the  month  of  April,  1884, 
another  gentleman  of  the  name  of  Phillips  was  chosen  a  church- 
warden in  the  place  of  William  Marriott,  the  plaintiff  in  the 
original  bill;  and  a  supplemental  bill  was  filed,  in  1885, 
by  William  Marriott,  the  original  plaintiff,  and  Mr.  Phillips, 
who  had  been  chosen  the  churchwarden  in  his  room; 
and  that  supplemental  bill  was  also  against  Mr.  Thomas 
Marriott,  who  still  continued  to  be  a  churchwarden,  and  against 
Mr.  Tarpley. 

In  the  course  of  the  argument  at  the  Bar,  a  case  was  quoted 
from  Yentris  (i),  which  was  to  this  effect :  A  prohibition  was  prayed 
on  the  behalf  of  a  churchwarden  to  the  Ecclesiastical  Court,  for 
that  they  tendered  him  an  oath  upon  these  articles  following : 
Ist,  Whether  any  person  within  this  parish  hath  encroached 
upon  the  churchyard.  It  was  said  that  it  concerned  matter  of 
freehold,  but  this  was  overruled  by  the  Court  of  King's  Bench ; 
and  it  was  held  that  the  churchwardens  may  take  notice,  in  the 

(1)  Anon,  1  Vent.  127. 
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Ecclesiastical  Court,  of  encroachments  on  the  churchyard  (i).     Habbiott 
There  is  another  case  (which  ^occurred  in  the  2nd  year  of  William     tabp'lby. 
&  Mary)  of  QtUlter  v.  Newton  (2).     In  a  prohibition,  the  case       [  •286  ] 
was  that  Newton,  one  of  the  churchwardens,  libelled  against 
Quilter  for  stopping  the  church-door  and  windows,  by  sheds  Sec. 
built,  as  he  supposed,  upon  part  of  the  churchyard.     It  was 
moved  for  a  prohibition  upon  a  suggestion  that  the  sheds  were 
not  built  upon  any  part  of  the  churchyard,  but  were  built  upon 
a  lay  fee,  and  that  cognizance  of  lay  fees  appertains  to  the 
temporal  Courts.     Sed  per  Curiam  :  A  prohibition  shall  not  be 
granted,  to  any  suit  in  the  spiritual  Court,  for  any  nuisance  or 
other  matter  done  in  the  churchyard,  upon  a  suggestion  that 
the  churchyard  is  a  lay  fee :  for  a  nuisance  there  is  properly  of 
ecclesiastical  cognizance. 

It  was  said,  in  the  course  of  the  argument  in  this  case,  that 
this  Court  could  not  entertain  the  suit,  because  the  church- 
wardens could  not  bring  an  action :  but,  if  the  churchwardens 
could  institute  a  suit  in  the  Ecclesiastical  Court  for  the  n  usance, 
there  seems  to  be  no  reason  whatever  why  this  Court  should  not 
interfere  to  prevent  the  very  commission  of  the  nuisance  in 
respect  of  which  they  might  have  a  suit. 

Then,  with  regard  to  the  circumstance  which  I  have  stated, 
namely,  that  the  character  which  William  Marriott  originally 
held  as  churchwarden,  had  ceased.  It  was  said  that,  as  he  had 
ceased  to  be  churchwarden,  he  ought  not  to  have  been  a  party  to 
the  supplemental  bill,  and  that  no  relief  could  be  given,  on  the 
original  bill,  with  respect  to  him :  and  that,  inasmuch  as  Mr. 
Phillips  had  become  a  churchwarden  in  W.  Marriott's  place, 
Marriott  had  no  interest  in  the  original  suit.  "^Now,  with  C  *^^^  ] 
respect  to  that,  it  appears  that,  in  the  case  of  Dent  v.  Prudence 
and  Baml^  it  was  held  that  churchwardens,  after  their  term  of 
office  had  expired,  could  not  bring  a  suit  for  a  rate  which  accrued 
during  their  time :  but  it  was  agreed  that  if  the  suit  had  been 
begun  within  their  year  of  office,  they  might  have  proceeded  ia 

(1)  In  the  report  it  stands  thus  :  may  take  nodoeof  encroachments  on 

*'  It  was  said,  to  the  first  of  these,  the  churchyard." 

that  it  concerned  iHatter  of  freehold.  (2)  Carthew,  151. 
But  this  was  overruled:   for  they 
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Mabbiott  it  after  their  year  was  oat.  Besides  that  authority  there  is 
Tabplkt.  ftlso  the  case  of  Bodenham  v.  RieketU  (i),  which  came  before  the 
Lords  Clommissioners  in  the  year  1885,  and  which  was  brought 
before  me  in  the  spring  of  this  year.  The  proceedings  in  that 
case  show  both  the  points,  namely,  that  a  churchwarden  cannot 
institute  a  suit  in  respect  of  a  matter  which  happened  before  he 
became  churchwarden ;  but  that  if,  in  the  year  in  which  he  is 
churchwarden,  he  does  institute  a  suit  in  respect  of  something 
which  then  occurred,  he  may,  notwithstanding  his  church- 
wardenship  has  expired,  prosecute  the  suit.  The  facts  of  the 
case  were  as  follows:  The  suit  was  commenced,  in  the  Eccle- 
siastical Court,  for  several  church  rates  which  accrued  in  the  years 
1828  and  1829,  in  which  the  libellers  were  not  churchwardens ; 
and  also  for  rates  which  accrued  in  1880  in  which  they  were 
churchwardens.  They  abandoned  the  suit  for  the  rates  accrued 
in  the  years  in  which  they  were  not  churchwardens,  and  gained 
a  decree  in  the  suit  for  the  rate  which  became  due  in  the  year  in 
which  they  were  churchwardens.  In  1837,  which  was  long  after 
they  had  ceased  to  be  churchwardens,  they  took  out  a  significavit  to 
enforce  payment  under  the  decree ;  and,  in  March,  1888,  RicketU 
moved  before  me  to  quash  the  writ ;  but  I  refused  the  motion. 
[  288  ]  It  is  clear,  therefore,  from  the  cases  to  which  I  have  referred, 

that  a  churchwarden  may  libel,  in  the  Ecclesiastical  C!ourt,  for 
an  injury  done  to  the  wall  of  the  churchyard  whilst  he  was 
churchwarden:  and,  if  he  commences  the  suit  whilst  he  is 
churchwarden,  he  may  continue  it  when  his  churchwardenship 
has  ceased.  And  in  my  opinion  this  Court  ought,  in  such  a 
case,  to  be  ancillary  to  the  Ecclesiastical  Court,  and  to  grant 
an  injunction  as  in  other  cases  where  any  act  in  the  nature  of 
waste  is  either  threatened  or  committed.  I  must,  therefore,  hold 
not  only  that  the  original  suit  was  properly  instituted  by  Mr. 
William  Marriott,  but  that  he  had  a  right  to  continue  it  by  filing 
the  supplemental  bill,  notwithstanding  his  year  of  office  had 
expired.  And,  inasmuch  as  Mr.  Phillips  was  a  churchwarden  at 
the  time  when  the  supplemental  bill  was  filed,  it  is  perfectly 
manifest  that  he  had  an  interest,  as  churchwarden,  in  the 
continuance  of  that  injunction  which  had  been  pronounced  in 

(1)  Not  reported. 
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1888 ;  for  it  applied  to  the  very  subject-matter  of  which  he  was  Marbiott 
the  guardian  and  in  respect  of  which  he  might  have  instituted  tabplbt. 
a  new  suit  in  the  Ecclesiastical  Court. 

My  opinion  therefore  is,  on  the  objections  with  respect  to  the 
maintaining  of  the  suit,  that  they  are  unavailing  and  that  the 
suit  may  be  maintained.  I  should,  therefore,  as  a  matter  of 
course,  have  now  made  a  decree  for  a  perpetual  injunction,  but 
for  this  circumstance,  namely,  that  those  proceedings  which  were 
taken  in  the  action  which  was  brought  by  Mr.  Jakeman,  who  was 
the  tenant  of  Mr.  Packe,  have  determined,  merely,  that  there  is 
not  the  vicar's  right,  nor  is  there  the  general  right  which  was 
asserted  by  the  two  special  pleas.  In  respect  of  them,  a  motion 
was  made  for  a  new  trial,  and  that  motion  was  refused  by  the 
Judges  of  the  Court  of  ^Common  Pleas,  who  had  received  a  [*289] 
certificate  from  the  learned  Judge  who  tried  the  cause  (Mr. 
Justice  Littledale)  that  he  was  satisfied  with  the  verdict  of  the 
jury ;  and  I  think  it  right,  therefore,  that  those  points  shall  not  ^ 
be  tried  again.  But  I  think  that,  if  Mr.  Tarpley  is  desirous 
that  there  shall  be  further  proceedings  had  for  the  purpose  of 
determining  whether  there  is  that  which  has  been  called  the 
church- way,  I  certainly  will  give  him  liberty  to  try  that  question. 
The  injunction,  however,  must  be  continued  in  the  meantime. 


BOYS  V.  MORGAN.  isss- 

(9  Simons,  289—298.)  19. 

[Affibubd   on   appeal,  as  reported  in    45  B.  B.  887    (8       [289] 
My.  &  Cr.  661).] 


COWLEY  V.  COWLEY.  ,    ^^^' 

June  6,  IS,  2S. 
(9  Simons,  299—300;  S.  C.  7X.  J.  (N.  S.)  Ch.  259.)  

^^    ^.        ™  .  ^.«    -rx.      .      ,  Shadwkll, 

Pmctioe — Plaintin- Dismissal  V.-O. 

A.  and  B.  oo-plaintiffs,  claimed  mider  a  will,  and  B.  claimed,  also,         r  299  ] 

under  a  deed  executed  by  the  testator.    The  claims  under  the  will 

failed ;  but  B.'s  claim  imder  the  deed  succeeded.    The  bill  was  dismissed 

aa  against  both  plaintiffs,  but  without  prejudice  to  B.'s  filing  a  new  bill. 

The  plainti£f,  Mary  Cowley,  claimed  to  be  entitled  to  an 
annuity  of    402.,  charged    upon  the  estates  of  her  deceased 
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OowLBT      hasband  by  a  deed  executed  by  him,  and  also,  to  an  annuity  of 
CowLBT.      ^01,  and  a  sum  of  lOOZ.,  charged  upon  the  same  estates  by  the 

will  of  the  deceased.    Lovell  Cowley,  the  other  plaintiff,  claimed 

to  be  entitled  to  a  sum  of  2002.  charged  upon  the  estates  by  the 

will ;  but  he  made  no  claim  under  the  deed. 
At  the  hearing  of  the  cause,  the  Court  decided  against  the 

claims  of  both  the  plaintiffs  under  the  will ;   but  held  that  Mary 

Cowley's  claim  under  the  deed,  was  valid. 

Mr.  Knight  Bruce  and  Mr.  Blunt  for  the  defendant,  the  heir 
of  the  deceased,  contended  that  it  was  the  practice  of  the  Court 
not  to  make  any  decree,  where  the  claim  made  by  one  of  the 
plaintiffs,  wholly  failed,  although  another  plaintiff  might  be 
entitled  to  relief  in  respect  of  a  distinct  separate  claim ;  and, 
therefore,  that  the  bill  ought  to  be  dismissed  as  against  both  the 
plaintiffs :  Denton  v.  Davy  (i). 

Mr.  Jacob  and  Mr.  Koe^  for  the  plaintiffs,  said  that  where,  as 
in  the  present  case,  all  the  plaintiffs  sued  jointly  in  respect  of 
part  of  the  whole  relief  prayed,  and  one  of  them  prayed  distinct 
separate  relief,  the  proper  course  was  to  dismiss  the  bill,  as 
against  all  the  plaintiffs,  with  respect  to  the  joint  demand,  but 
[  *300  ]  to  grant  ^relief  to  the  plaintiff  who  had  succeeded  in  estab- 
lishing his  separate  demand:  Gemmel  v.  Block (2),  Mattison  v. 
'        Mattison  (3). 

Mr.  K.  Bmce,  in  reply,  said  that  the  cases  reported  by 
Dickens  were  not  much  to  be  relied  upon:  and  that  he  had 
an  extract,  from  Reg.  Lib.,  of  the  case  of  Mattison  v.  Mattison^ 
which  showed  that  it  was  a  legatee's  suit,  and  such  suits,  like 
creditor's  suits,  were  excepted  out  of  the  usual  practice,  and  did 
not  furnish  any  authority  as  to  other  suits. 

The  Yigb-Chancellor,  having  been  furnished  by  Mr.  Walker, 
the  Registrar,  with  an  extract,  from  Beg.  Lib.,  of  the  case  of 
Genimel  v.   Blocks   was  at  first  disposed   to  adopt  the  course 

(1)  1  Moore,  P.  C.  15.  (3)  Cited  in  Oemmel  v.  Blw^. 

(2)  2  Dick.  513. 
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contended  for  by  the  plaintiff's  counsel :  but,  on  the  28rd  of  June, 
his  Honour  said  that  he  had  conferred  with  the  Lord  Ghanoellob, 
and  that  his  Lordship  was  of  opinion  that  the  bill  ought  to  be 
dismissed,  as  against  both  the  plaintiffs,  but  without  prejudice  to 
Mary  Cowley's  right  to  file  a  new  bill ;  and  also  without  costs,  as 
the  objection  had  not  been  raised  by  the  answer. 


GOWLBT 

r. 
COWLBir. 


JONES  V.  CEESWICKE. 
BOOTH  V.  CEESWICKE. 

(9  Simons,  304—319.) 

Mortgagor  and  mortgagee — Foreclosure. 

Under  a  decree  in  a  foreclosure  suit,  the  time  fixed  for  payment  of 
princixml,  interest  and  costs,  was  the  Slst  of  July.  On  the  2dth,  the 
defendant  obtained  an  order,  referring  it  to  the  Master  to  fix  a  further 
time,  on  his  paying  the  interest  and  costs  on  the  first-mentioned  day. 
The  defendant,  however,  failed  to  make  that  payment,  and  on  the  3rd 
of  August  following,  the  plaintiff  obtained  the  usual  order  for  foreclosure 
absolute ;  but,  owing  to  the  press  of  business  in  the  Begistrar's  office, 
it  was  not  drawn  up.  On  the  16th  of  August,  the  defendant  moved  for 
a  further  extension  of  time,  on  the  ground  that  a  person  who  had  agreed 
to  lend  him  the  amount  of  the  principal,  interest  and  costs,  was  pre- 
vented, by  illness,  from  coming  to  London  on  the  3l8t  of  July,  and  his 
wife,  whom  he  had  deputed  to  bring  the  money,  was  prevented  from 
doing  so.  by  the  coach  being  full  on  the  30th.    Motion  granted. 

On  the  8th  of  March,  1887,  the  plaintiff  Booth  obtained  a 
decree  of  foreclosure  against  the  defendant  Humphrey  Greswicke. 

On  the  8th  of  May,  1839,  the  Master,  by  his  report  made  in 
porsoance  of  the  decree,  found  1,2292.  9«.  Id,  to  be  due,  for 
principal,  interest  and  costs,  from  Creswicke  to  Booth,  and 
directed  the  former  to  pay  that  sum  to  the  latter,  at  the  Bolls 
Chapel,  on  the  81st  of  July  following.  On  the  25th  of  that 
month,  Creswicke  applied  to  the  Yice-Chancellor  to  enlarge  the 
time  for  making  the  payment ;  and  his  Honour  ordered  that,  on 
Creswicke  paying  to  Booth  the  interest  and  costs  then  reported 
due,  amounting  to  549Z.  4a.  2(i.,  on  the  81st  of  the  same  month, 
and  on  the  terms  that  Booth's  costs  in  Jones  v.  Creswicke  should 
be  added  to  the  principal  due  to  him,  it  should  be  referred  to  the 
Master  to  compute  the  subsequent  interest  and  costs,  and  enlarge 


1889. 
Dee,  8. 

Shadwbll, 
V.-C. 

[304] 
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joKBB  the  time  for  redemption  on  payment  of  the  principal,  interest 
Cbbswickb.  ^^^  ^osta  to  be  reported  due,  at  a  new  time  and  place  to  be 
appointed  by  the  Master.  Booth  attended  at  the  Bolls  Chapel 
on  the  81st  of  July,  1889,  at  the  time  appointed,  bat  neither 
Creswicke  nor  any  person  on  his  behalf  came  to  pay  either 
[  '305  ]  the  l,229f.  9».  7d.,  or  the  5491.  4m.  2d.  ♦On  the  8rd  of  August, 
1889,  the  plaintiff  obtained  the  usual  order  for  foreclosure 
absolute ;  but,  owing  to  the  press  of  business  in  the  Begistrar's 
ofSce,  that  order  was  not  drawn  up.  On  the  16th  of  that  month, 
Creswicke  moved  that  it  might  be  referred  back  to  the  Master  to 
compute  subsequent  interest  on  the  mortgage,  from  the  foot  of 
the  report  of  the  8th  of  May,  and  to  tax  Booth  his  subsequent 
costs,  and  to  appoint  a  new  time  and  place  for  Creswicke  to  pay 
what  should  be  reported  due.  The  motion  was  supported  by  two 
affidavits,  one  made  by  6.  M.  Daubeny,  and  the  other  by  H. 
Creswicke.  Daubeny's  affidavit  was  to  the  following  effect: 
That  he  was  ready  and  willing  to  advance  the  1,2292.  9s.  7(f., 
and  any  further  sum  that  might  be  necessary  for  the  purpose  of 
paying  Booth  the  principal,  interest  and  costs  due  to  him ;  that 
he  had  the  money  ready  to  advance  forthwith,  on  having  a 
transfer  of  the  mortgage  made  to  him ;  that  he  had  the  money 
ready  to  advance  on  the  81st  of  July  last,  but  was  prevented,  by 
illness,  from  coming  to  London  for  that  purpose ;  that,  not  being 
able  to  come  to  London  himself,  he  deputed  his  wife  to  come  up 
with  the  money ;  but,  in  consequence  of  the  only  London  coach 
which  passed  near  his  residence  being  full  on  the  80th  of  July 
last,  his  wife  could  not  reach  town,  with  the  money,  until  after 
the  81sty  or  it  would  have  been  ready  to  be  advanced  on  that  day. 
Creswicke  deposed  that  he  was  in  treaty  for  the  loan  of  the 
1,2292.  9s.  Id.  from  Daubeny,  who  would  have  lent  him  that  sum 
on  or  before  the  81st  of  July  last,  but  was  prevented,  by  illness, 
from  coming  to  London,  in  time  to  advance  it :  that  the  deponent 
used  every  exertion  to  raise  the  money  by  the  81st  of  July ;  and 
had  now  obtained  a  promise  of  the  loan  of  that  sum,  and  any 
other  sum  that  might  be  necessary  to  pay  the  principal,  interest 
and  costs  due  to  the  plaintiff. 
[  306  ]  In  opposition  to  the  motion.  Booth's  solicitor  deposed  that 

Greswicke's  solicitor  had  not  proceeded  to  draw  up  the  order 
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of  the  25th  of  July,  and,  as  the  deponent  believed,  had  abandoned  Jonbs 
the  drawing  up  thereof ;  that,  on  the  8rd  of  August  then  instant,  gbbswioke. 
Booth  obtained  the  usual  order  for  absolute  foreclosure,  upon  the 
customary  affidavit  of  his  attendance  to  receive  the  amount 
reported  due  and  of  the  defendant's  default ;  that  the  deponent 
had  bespoken  that  order,  but,  owing  to  the  press  of  business 
in  the  Registrar's  office,  it  had  not  been  drawn  up. 

The  motion  was  made  on  the  16th  of  August ;  but  was  directed 
to  stand  over,  in  order  that  search  might  be  made  for  precedents. 

The  motion  was  renewed  on  the  8rd  of  December,  Mr.  Golville, 
the  Registrar,  having,  in  the  interval,  furnished  the  Yice- 
Chancellor  with  several  extracts  from  Beg.  Lib.  [including  a 
similar  case  of  Nanfan  v.  Perkins^  Lib.  B.  1765,  fol.  807J . 

Mr.  Knight  Bruce  and  Mr.  Parry ^  for  the  defendant,  H.        [  817  ] 
Creswicke,  in  support  of  the  motion. 

Mr.  James  Russell  and  Mr.  Beales,  for  the  plaintiff,  said 
that  the  present  case  was  distinguishable  from  every  one  of  the 
precedents  that  had  been  produced;  for,  on  the  25th  of  July, 
H.  Creswicke  applied  for  and  obtained  an  order,  enlarging,  on 
certain  terms,  the  time  *fixed  by  the  Master  for  payment  of  the  [  *si8  ] 
sum  reported  due  from  him,  but  that  he  had  complied  with  none 
of  those  terms ;  that,  when  the  order  for  foreclosure  was  made 
absolute,  the  discretionary  power  of  the  Court  to  enlarge  the 
time  of  payment,  was  gone.    *    ♦    * 

The  Yicb-Chancellor  said  that  Nanfan  v.  Perkins  was  a 
sufficient  authority  for  granting  the  present  application  ;  that  in 
that  case  the  Court,  having  regard  to  the  circumstances  under 
which  the  defendant  was  prevented  from  raising  the  money  found 
due  from  him,  did  enlarge  *the  time  of  payment,  notwithstanding  [  *319  ] 
the  order  for  foreclosure  had  been  previously  made  absolute: 
and  that  it  was  sworn  in  this  case,  that,  but  for  certain  adverse 
circumstances,  the  money  would  have  been  obtained  and  paid  on 
the  81st  of  July  last. 

Motion  granted. 
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1838.  BARDS  WELL  r.  BARDSWELL  (1). 

July  2, 
JL  (9  Simona,  319^-^23;  S.  C.  7  L.  J.  (N.  S.)  Ch.  268.) 

^^^^^^  A  testator  bequeathed  all  his  property,  both  real  and  personal,  to  his 

r  ^'id  'l  ^^  Charles,  his  heirs,  executors  &c.  to  and  for  his  and  their  own  use 

'-        ^  and  benefit,  well  knowing  he  would  discharge  the  trust  the  testator 

reposed  in  him  by  remembering  his  (the  testator's)  sons  and  daughterH, 
William,  Edmund,  Martha  &a  :  Held,  that  no  trust  was  created  for  the 
sons  and  daughters ;  but  that  Charles  took  the  property  for  his  own 
benefit  absolutely. 

Charles  Bardbwell,  by  his  will,  gave  all  his  estate  and  effects, 
both  real  and  personal,  unto  his  son  Charles  Bardswell,  his  heirs, 
execators,  administrators  and  assigns,  to  and  for  his  and  their 
own  use  and  benefit,  well  knowing  he  woald  discharge  the  trust 
the  testator  reposed  in  him,  by  remembering  his  (the  testator's) 
sons  and  daughters,  William,  Edmund,  Martha,  Eliza,  and 
Maria ;  and  the  testator  appointed  Charles  Bardswell,  who  was 
his  eldest  son,  the  executor  of  his  will. 

The  bill  was  filed  by  Edmund  Bardswell  against  his  brothers 
and  sisters,  praying  for  the  usual  accounts  of  the  testator's 
property,  and  that  the  rights  and  interests  of  the  parties  therein 
might  be  ascertained  and  declared.  Charles  Bardswell  put  in  a 
general  demurrer. 

Mr.   Jacob    and    Mr.   Janies    KusseU,   in    support    of  the 
demurrer : 

There  is  no  statement  in  the  bill,  that  the  will  was  made  by  the 
father  on  the  faith  of  a  promise  given  by  C.  Bardswell,  the  son,  that 
he  would  give  any  part  of  the  property  to  his  brothers  and  sisters. 
[  320  ]  This  is  an  attempt  to  carry  the  doctrine  of  implied  trust 

further  than  it  was  ever  carried  before.  In  order  to  raise  a 
trust  by  impUcation,  there  must  be  certainty  both  as  to  the 
objects  and  the  subject;  and  it  must  be  ascertained  what 
proportion  each  child  is  to  have.  But  there  is  nothing,  in 
this  case,  from  which  the  Court  can  adjudicate  that  the  testator 
intended  that  his  younger  children  should  have  part  of  his 
property.  If  C.  Bardswell  had  taken  the  plaintiff  into  partner- 
ship, or  had  bought  the  plaintiff  a  place  under  Government,  he 

(1)  Clancarty  v.  Clancariy  (1893)  31  L.  E,  Ir.  530. 
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would  have  falfilled  his  father's  intention.  The  plaintiff  appears,  Bardswxll 
from  his  bill,  to  laboar  under  considerable  uncertainty  as  to  how  babdswell. 
much,  if  any  thing,  Charles  Bardswell,  himself,  is  to  have. 

The  words  :  ''  to  and  for  his  and  their  own  use  and  benefit," 
clearly  show  that  no  trust  was  intended.  In  Sale  v.  Moore  (1)^ 
Meredith  v.  Heneage  (2),  and  Benson  v.  Whittam  (s),  no  such 
words  were  used,  and  yet  the  Court  held  that  no  trust  was 
created.  The  principle  upon  which  Hoy  v.  Master  (4)  was  decided 
is  precisely  applicable  to  the  present  case.  There  the  testator 
gave  the  whole  of  his  property  to  his  wife,  for  her  life,  and 
directed  that,  upon  her  death,  one-third  of  it  should  devolve  upon 
his  daughter,  and  that  the  other  two-thirds  should  be  at  the  sole 
and  entire  disposal  of  his  wife,  trusting  that,  should  she  not 
marry  again  and  have  other  children,  her  affection  for  their 
daughter  would  induce  her  to  make  the  daughter  her  principal 
heir.  It  was  uncertain,  therefore,  how  much  the  daughter  was 
to  have;  and,  moreover,  the  daughter  was  to  be  heir  to  the 
property  which  the  wife  might  leave  at  her  death ;  and,  ^conse-  [  *S2i  ] 
quently,  the  testator's  property  was  not  pointed  at  as  the  property 
which  was  to  furnish  the  provision.  Lechmere  v.  Lavie  (6),  Wood 
Y.  Cox  (6).  In  the  latter  of  those  two  cases,  the  words :  **  for  his 
and  their  own  use  and  benefit,"  were  used:  and  the  Lobd 
Chancbllob  founded  his  judgment  on  those  words,  and  held 
that  the  devisee  took  beneficially. 

(The  Yicb-Chancsllob  :  I  do  not  see,  in  any  part  of  the  bill, 
that  the  plaintiff  gives  a  hint  as  to  the  share  which  he  considers 
himself  entitled  to.) 

Mr.  Knight  Bruce  and  Mr.  Wakefield,  in  support  of  the  bill : 

The  testator  has  devised  the  whole  of  his  property  to  his  son 
Charles,  well  knowing  that  he  would  discharge  the  trust  he 
reposed  in  him.  It  is  impossible,  if  we  stop  there,  not  to  see 
that  the  testator  intended  his  son  Charles  to  take  the  property 
subject  to  some  trust :  and,  if  there  is  a  plain  trust  fixed  upon 
the  property,  the  words :  ''  to  and  for  his  and  their  own  use  and 

(1)  27  B.  B.  239  (1  Sim.  534).    (4)  38  B.  B.  176  (6  Sim.  568). 

(2)  27  B.  B.  243  (1  Sim.  542).    (5)  39  B.  B.  174  (2  My.  AK.  197). 

(3)  35  B.  B.  113  (5  Sim.  22).     (6)  45  B.  B.  156  (2  My.  it  Cr.  684). 
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Babdbwkll  benefit,"  will  not  destroy  it.     Those  words  mean  no  more  than 
babdswbll.  thftt  ^^®  devisee  is  to  take  the  property  absolutely.     The  testator 
then  proceeds  to  describe  the  trust. 

(The  Yige-Ghancellor  :  Was  the  devisee  himself  to  be  a 
participator  in  the  property?) 

No :  he  was  not  to  take  any  share,  bat  was  to  be  a  trustee  of  the 
whole  for  his  brothers  and  sisters. 

In  none  of  the  cases  cited,  was  the  word  ''trust"  used.  In 
Sale  V.  Moore^  the  persons  intended  to  be  benefited  were 
uncertain,  and  it  was  impossible  for  the  Court  to  ascertain  what 
provision  was  intended  to  be  made  for  them.  In  Meredith  v. 
Heneage,  the  words:  ''unfettered  and  unlimited,"  were  used; 
[  *322  ]  and  there  was  great  uncertainty  "^as  to  the  objects  of  the 
testator's  bounty.  In  Benson  v.  JVhittam,  no  direction  was 
given,  to  Arthur  Benson,  to  apply  the  dividends  for  the  benefit 
of  the  children  of  Francis  Benson:  but  the  words  were:  "to 
enable  him  to  assist  such  of  the  children  of  my  deceased  brother, 
Francis  Benson,  as  he  may  find  deserving  of  encouragement." 
In  Hoy  V.  Master,  it  is  clear  that  no  trust  was  imposed ;  for  the 
daughter  was  to  be  principal  heir,  not  of  the  testator's  property, 
but  of  his  widow's. 

It  is  clear  that  Charles  Bardswell  takes  the  whole  of  the 
property  subject  to  some  trust :  and  that  is  sufficient  to  sustain 
this  bill.  The  children  are  the  next  of  kin  of  the  testator :  and, 
if  Charles  Bardswell  takes  the  property  subject  to  a  trust,  but 
that  trust  is  too  vague  for  the  Court  to  execute,  he  is  a  trustee  of 
the  property  for  the  testator's  next  of  kin :  ElUs  v.  SeWy  (i), 
Morice  v.  The  Bishop  of  Durham  (2). 

The  Yicb-Chanobllob  : 

This  case  has  been  ingeniously  argued :  but  the  result  is  that 
one  part  of  the  argument  destroys  the  other.  It  was  first  said 
that  a  clear  trust  was  created,  and  then,  that  there  was  no  trust. 

The  words  on  which  the  question  arises  are:  "I  give,  devise 
and  bequeath  all  my  estate  and  effects,  both  real  and  personal,  of 

(1)  43  E.  B.  188  (1  My.  A  Or.  286).  (2)  7  E.  E.  232  (9  Ves.  399,  and 

10  Ves.  522). 
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what  nature  or  kind  soever  and  whatsoever  the  same  may  be, 
nnto  my  son,  Charles  Bardswell,  his  heirs,  executors,  adminis- 
trators and  assigns,  to  and  for  his  and  their  own  use  and  benefit, 
well  knowing  *he  will  discharge  the  trust  I  have  reposed  in  him 
by  remembering  my  sons  and  daughters." 

It  is  clear,  from  the  first  part  of  the  sentence,  that  the  whole 
of  the  property  is  given  to  the  son  absolutely  for  his  own  use  and 
benefit.  The  words  of  gift  point  to  heirs,  executors,  &c. ;  but 
the  words  by  which  the  trust  is  said  to  be  created,  relate  solely 
to  the  son ;  so  that  it  is  a  gift  to  the  son,  his  heirs,  executors, 
administrators  and  assigns,  without  imposing  any  trust  on  the 
heirs,  executors,  administrators  or  assigns.  Now  a  case  might 
easily  be  put  in  which  the  trust  could  be  performed  only  by  the 
heirs,  executors,  administrators  or  assigns ;  as,  for  instance,  if 
the  son  had  died  the  day  after  his  father.  But  there  is  a  plain 
expressed  intention  to  give  the  property  to  the  son  for  his  own 
use  and  benefit,  well  knowing,  &c.  &c.,  so  that  the  testator  has 
left  it  to  the  son,  to  execute  the  trust  of  remembrance  in  what 
manner  he  thinks  proper.  If  we  take  the  words  in  their  common 
and  ordinary  sense,  the  testator  has  given  the  property  to  his  son 
absolutely,  and  has  given  a  recommendation  merely,  of  his  other 
children,  to  the  kindness  of  his  son. 

There  is  no  doubt  that  the  expression ;  ''well  knowing,"  would 
have  created  a  trust  if  it  were  pointed  out  who  were  the  parties 
to  take,  and  what  they  were  to  take. 

The  objection  that  no  trust  is  declared,  does  not  apply;  as  the 
testator  has  himself  declared  what  the  trust  is.  The  demurrer 
must,  therefore,  be  allowed. 


Babdswkll 

V. 

Bardswbll. 


[  •823  ] 


NICHOLSON  V.  KNAPP. 

(9  Simons,  326;  S.  C.  7  L.  J.  (N.  S.)  Ch.  219.) 

Next  pieaentation,  Sale  of — Specifio  performanoe— Lapse — injunction 
against  bishop. 

In  a  suit  for  the  speciilc  performance  of  an  agreement  for  the  sale  of 
the  next  presentation  to  a  living,  the  Court  will  restrain  the  Bishop  of 
the  diocese  from  taking  advantage  of  a  lapse  pending  the  suit. 

Thb  defendant  Enapp  had  agreed  to  sell,  to  the  plaintiff,  the 
next  presentation  to  a  living.    After  the  agreement  was  entered 


1838. 
June  7. 

Shadwbll, 
V.-C. 

[826] 
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Nicholson 

r. 

Knapp. 


into,  the  incumbent  died ;  and  Enapp  having  refused  to  complete 
the  contract,  the  bill  was  filed  against  him  and  the  Bishop  of  the 
diocese,  praying  for  a  specific  performance,  and  for  an  injunction 
to  restrain  Knapp  from  presenting  and  the  Bishop  from  instituting, 
or,  in  the  case  of  a  lapse  taking  place  pending  the  suit,  from 
collating  to  the  living  any  clerk  not  nominated  by  the  plaintiff. 

»    Mr.  K.  Bruce  and  Mr.  Beavan,  now  moved  for  the  injunction. 

Mr.  Jacob  and  Mr.  James  Parker^  for  the  defendant  Enapp. 

Mr.  Flather,  for  the  Bishop  of  the  diocese,  contended  that 
the  Court  had  no  right  to  interfere  with  the  legal  rights  of  the 
Bishop.    But 

The  Yice-Chancellor  granted  an  injunction  in  the  terms  of 
the  motion. 


1838. 

Jnly  16,  17, 

19,21,23. 

Dec.  22. 

Shadwbll, 
V,-C. 

[639] 

1838. 
July  30. 


Shadwell, 
V.-C. 

[365] 


MUNCH  V.  COCEIIRELL. 

(9  Simons,  33»— 351.) 
[See  this  case  reported  on  appeal  in  5  My.  &  Cr.  889.] 


HAWKES  V.  BALDWIN. 


JL-  '  (9  Simons,  355—362 ;  S.  C.  7  L.  J.  (N.  S.)  Ch.  297;  2  Jur.  698.) 


"Will — Legacy — Condition. 

A  testatrix  gave  legacies  to  A.  B.  and  C,  and  declared  tliat  if  any  of 
them  should  be  dead  at  her  decease,  or  should  not  then  be  heard  of  to 
be  then  living,  or  should  not  respectively  claim  their  respective  legacies 
within  twelve  months  after  hm*  death,  then  the  legacies  given  to  such 
of  them  as  should  be  dead  at  her  decease,  or  as  should  neglect  to  claim 
the  same  within  the  time  aforesaid,  should  sink  into  her  residuary 
estate.  Three  years  after  the  testatrix's  death,  C,  who  had  not  been 
heard  of  for  upwards  of  twenty  years,  claimed  her  legacy :  Held,  that 
she  was  not  entitled  to  it,  although  she  had  been  ignorant,  untQ  a  short 
time  before,  that  her  sister  was  dead. 

Mary  Hawkes  made  her  will,  dated  the  15th  of  January,  1884, 
as  follows : 

''I  direct  that  all  my  just  debts,  funeral  and  testamentary 
expenses,  be  paid  as  soon  as  conveniently  may  be  after  my 
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decease.  I  give  and  bequeath  unto  each  of  my  servants,  Charles  Hawkbs 
Pratt,  gardener,  Susannah  Gosling,  Sarah  Tilley,  and  Job  Baldwin. 
Parker,  one  year's  wages  each,  over  and  above  what  may  be  due 
to  them  respectively  at  the  time  of  my  decease,  and  also  the  sum 
of  82.  each  in  addition  thereto,  which  I  direct  shall  be  paid  within 
three  months  after  my  decease.  I  give  and  bequeath  unto  John 
Lovell  Teats,  6.  David  Teats,  Eliza  Julian  Teats,  Charlotte 
Teats,  and  Ellen  Jane  Patterson  (late  Teats),  now  the  wife  of 
Admiral  Patterson,  great  nephews  and  nieces  of  John  Lovell 
deceased,  all  of  whom  are  mentioned  in  his  will,  the  sum  of  lOOZ. 
each,  absolutely.  I  give  and  bequeath  unto  my  three  nephews, 
John  Musselwhite,  William  Musselwhite,  and  James  Musselwhite, 
sons  of  my  late  sister,  Ann  Musselwhite,  the  sum  of  500Z.  each, 
abeolutely.  I  give  and  bequeath  unto  James  Gannaway,  and  to 
his  brother,  whose  name,  I  believe,  is  Thomas,  sons  of  my  late 
father's  sister,  the  sum  of  2002.  each,  provided  they,  or  either  of 
them,  shall  be  living  at  the  time  of  my  decease.  I  give  and 
bequeath  unto  my  sister  Betsey,  if  living  at  the  time  of  my 
decease,  the  sum  of  1,0002.  absolutely.  I  give  and  ^bequeath  all  [  *856  ] 
my  wearing  apparel  and  linen  unto  the  said  Eliza  Julian  Teats, 
Charlotte  Teats,  Ellen  Jane  Patterson,  and  my  said  sister  Betsey, 
to  be  equally  divided  between  them,  share  and  share  alike,  as 
tenants  in  common.  I  give  and  bequeath  unto  William  Baldwin, 
of  Ringwood,  in  the  county  of  Southampton,  gentleman,  my 
executor  hereinafter  named,  the  sum  of  800Z.  absolutely.  And  I 
do  hereby  declare  that  the  several  legacies  by  me  hereinbefore 
given,  or  such  of  them  as  shall  become  payable,  shall  be  paid  to 
the  said  several  legatees  within  12  calendar  months  after  my 
decease,  free  of  legacy  duty,  and  without  any  deduction  what- 
soever, and  that  the  said  several  legacies  given  to  my  said 
nephews  and  sister  Betsey,  and  to  the  said  James  Gannaway  and 
his  brother,  shall  carry  interest  at  the  rate  of  91.  per  cent,  per 
annum  from  the  time  of  my  decease  until  such  legacies  shall  be 
Iiaid  respectively.  Provided  always,  and  it  is  my  will  that,  in 
case  the  said  James  Gannaway,  his  said  brother,  or  my  said 
sister  Betsey,  or  any  or  either  of  them,  shall  be  dead  at  the  time 
of  my  decease,  or  shall  not  then  be  heard  of  to  be  then  living,  or 
shall  not  respectively  claim  their  respective  legacies  within  twelve 
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Hawkeb  calendar  months  next  after  my  decease,  then  the  legacies  herein- 
BaldVut.  before  given  to  such  of  my  respective  legatees  as  shall  be  dead  at 
the  time  of  my  decease,  or  as  shall  neglect  to  claim  the  same 
within  the  time  aforesaid,  shall  sink  into  and  form  a  part  of  my 
residuary  personal  estate  for  the  benefit  of  my  residuary  legatees. 
I  give  and  bequeath  all  the  rest,  residue  and  remainder  of  my 
monies,  securities  for  money,  whether  in  the  public  funds  or 
stocks  or  otherwise,  and  all  other  my  personal  and  testamentary 
effects  over  which  I  have  a  disposing  power,  including  in  this 
bequest  the  legacies  hereinbefore  given  to  the  said  James 
Gannaway  and  to  his  said  brother,  and  my  said  sister  Betsey,  in 
[  *367  ]  case  such  legacies  respectively,  *or  any  or  either  of  them,  shall 
become  void  in  the  events  aforesaid,  unto  the  said  John  Lovell 
Yeats  and  Ellen  Jane  Patterson,  share  and  share  alike,  as  tenants 
in  common  absolutely.  But,  in  case  the  said  Ellen  Jane  Patter- 
son shall  die  in  my  lifetime,  then  I  give  and  bequeath  the  share 
hereby  intended  for  her,  unto  the  daughter  of  the  said  Ellen 
Jane  Patterson  absolutely." 

The  testatrix  died  on  the  17th  of  January,  1834.  At  the  time 
of  her  death,  her  sister,  Betsey  Hawkes,  as  the  answer  stated, 
had  not  been  heard  of,  by  any  of  her  relations  or  friends,  for 
upwards  of  twenty  years.  After  the  testatrix's  death,  Mr.  Baldwin 
made  many  inquiries,  in  order  to  ascertain  whether  Betsey 
Hawkes  was  living  or  dead,  and,  if  living,  where  she  was  to  be 
found.  He  also  published  advertisements,  in  several  newspapers, 
offering  a  reward  to  any  person  who  would  give  information 
respectiag  her ;  but  all  that  he  learnt  was  that,  in  1814,  she  was 
seen  on  the  quay  at  Southampton,  in  company  with  a  soldier, 
about  to  embark  for  either  Guernsey  or  Jersey.  However,  in 
August,  1837,  she  presented  herself  to  Mr.  Baldwin;  and  the 
account  that  she  then  gave  of  herself,  was  that,  at  the  testatrix's 
death,  she  was  and  had  been,  for  many  years  before,  resident  in 
the  city  of  Norwich,  in  very  humble  circumstances ;  that,  being 
in  great  distress,  she  had  recently  left  Norwich  for  Christ-church, 
her  late  sister's  place  of  residence,  in  order  to  throw  herself  on 
the  bounty  of  her  sister ;  and  that,  on  her  journey,  she  heard, 
for  the  first  time,  that  her  sister  was  dead,  and  had  left  her  a 
legacy  of  1,0002.    Mr.  Baldwin  having  refused  to  pay  the  legacy 
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on  the  ground  that  Betsey  Hawkes  had  not  claimed  it  within  the     Hawkbs 
time  prescribed  by  the  will,  the  bill  was  tiled  by  her,  in  November,    Baldwin. 
♦1887,  for  payment  of  that  legacy  and  one-fourth  of  the  proceeds      [  *S5s  ] 
of  the  testatrix's  wearing  apparel  and  linen,  which  Mr.  Baldwin 
had  sold. 

Mr.  Wigram  and  Mr.  RomUly,  for  the  plaintiff,  said  that,  on 
the  testatrix's  death,  the  legacy  of  1,000Z.  vested  in  the  plaintiff, 
subject  to  a  conditional  limitation  over,  depending  on  her  being 
dead  at  the  testatrix's  death  or  neglecting  to  claim  the  legacy 
within  a  given  time ;  that  such  conditions  ought  to  be  most 
strictly  construed,  and,  therefore,  it  was  material  to  see  whether 
the  plaintiff's  case  came  Y^ithin  the  strict  meaning  of  the  words 
in  the  will.  *  *  Neglect  pre- supposed  knowledge  of  the  act 
to  be  neglected,  and  a  person  could  *not  be  said  to  have  neglected  [  *359  ] 
to  do  an  act  which  he  never  knew  he  was  required  to  do  ;  and, 
therefore,  it  was  an  impossible  condition  that  a  party  should 
claim  a  legacy,  which  he  never  knew  was  given  to  him.  [They 
cited  David  v.  Frond  (i),  and  distinguished  Tulk  v.  Hovlditch  (a).] 

Mr.  Knight  Bnice^  Mr.  Jacob,  and  Mr.  Anderdon^  for  the 
defendant : 

The  word  "  or,"  which  precedes  the  words  :  ''  shall  not  respec- 
tively claim  their  respective  legacies,"  must  be  read  as  "and." 
The  expression  **  shall  neglect  to  claim,"  means :  ''  shall  omit  or 
fail  to  claim."  It  is  a  short  description  of,  or  a  compendious 
reference  to  what  the  testatrix  had  before  said,  namely :  **  shall 
not  be  heard  of  to  be  then  living,  or  shall  not  respectively  claim 
their  respective  legacies :  "  and,  in  this  respect,  this  case  is 
analogous  to  MacMnnon  v.  Sewell  (3)  and  Murray  v.  Jones  (4). 
The  residuary  legatees  were  as  much  objects  of  the  testatrix's 
bounty  as  the  particular  legate^  was. 

Thb  Yice-Chakcellob  :  [  960  ] 

It  seems  to  me,  from  the  whole  scope  of  the  will,  that  the 
object  which  the  testatrix  had  in  view  was  the  speedy  putting  an 

(1)  36  B.  B.  308  (1  My.  &  K.  200).    (3)  39 B.  R.  lid  (2  My.  &  K.  202). 

(2)  12  B.  B,  224  (1  V.  &  B.  248).     (4)  13  B.  B.  104  (2  V.  &  B.  313). 
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Hawkvs      end  to  her  temporal  a&irs  by  the  distribution  of  her  property. 

Baldwik.  She  begins  her  will  by  directing  her  funeral  and  testamentary 
expenses  and  debts  to  be  paid  as  soon  as  conveniently  might  be 
after  her  decease.  She  next  gives  legacies  to  her  servants,  and 
directs  those  legacies  to  be  paid  within  three  months  after  her 
decease.  Then  follow  legacies  to  her  nephews  and  several  other 
persons,  and,  amongst  them,  to  James  Gannaway  and  his  brother, 
provided  they  or  either  of  them  should  be  living  at  the  time  of 
her  decease.  She  next  bequeaths  to  her  sister  Betsey,  if  living  at 
the  time  of  her  decease,  the  sum  of  1,000/.  and  a  share  of  her 
wearing  apparel  and  linen.  Then,  after  giving  a  legacy  of  SOOf. 
to  Mr.  Baldwin,  her  executor,  she  says:  ''And  I  do  hereby 
declare  that  the  said  several  legacies  by  me  hereinbefore  given, 
or  such  of  them  as  shall  become  payable,  shall  be  paid  to  the 
said  several  legatees,  within  twelve  calendar  months  after  my 
decease,  free  of  legacy-duty,  and  without  any  deduction  what- 
soever; and  that  the  said  several  legacies  given  to  my  said 
nephews  and  sister  Betsey,  and  to  the  said  James  Gannaway  and 
his  brother,  shall  carry  interest  at  the  rate  of  three  pounds 
per  cent,  per  annum,  from  the  time  of  my  decease,  until  such 
legacies  shall  be  paid  respectively.  Provided  always,  and  it  is 
my  will  that,  in  case  the  said  James  Gannaway,  his  said  brother, 
or  my  said  sister  Betsey,  or  any  or  either  of  them,  shall  be  dead 
at  the  time  of  my  decease,  or  shall  not  be  heard  of  to  be  then 
[  *86i  ]  living,  or  shall  not  respectively  claim  their  respective  ^legacies 
within  twelve  calendar  months  next  after  my  decease." 

I  think  that  Mr.  Jacob's  construction  of  this  part  of  the 
sentence  is  correct ;  namely,  that,  in  that  member  of  it  in  which 
the  testatrix  says :  ''  shall  not  be  heard  of  to  be  then  living,  <rr 
shall  not  respectively  claim  their  respective  legacies,"  the  word 
**  or  "  must  be  read  as  "and: "  for  it  is  plain  that  the  expression : 
"  shall  not  be  heard  of  to  be  then  living,"  does  include  the  not 
claiming  the  legacies  ;  for  the  legatees  must  have  been  heard  of 
if  they  claimed  their  legacies  ;  and,  therefore,  the  testatrix  must 
have  meant :  '*  shall  not  be  heard  of  to  be  then  living,  and  shall 
not  respectively  claim  their  respective  legacies."  In  the  nert 
part  of  the  sentence  she  says:  ''  Then  the  legacies  hereinbefore 
given  to  such  of  my  respective  legatees  as  shall  be  dead  at  the 
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time  of  my  decease,  or  as  shall  neglect  to  claim  the  same  within  hawkbb 
the  time  aforesaid,  shall  sink  into  and  form  a  part  of  my  residuary  Baldwin. 
personal  estate  for  the  benefit  of  my  residuary  legatees."  My 
opinion  upon  this  part  of  the  will,  is  that  the  testatrix  intended 
that  the  l^acies  given  to  her  sister,  and  to  James  Gannaway  and 
his  brother,  should  sink  into  her  residuary  personal  estate  on 
failure  of  any  one  of  the  three  events  which  she  had  before 
specified ;  for,  although  she  has  not  repeated  one  of  those  events, 
namely,  the  not  being  heard  of  to  be  living  at  the  time  of  her 
decease,  yet  she  has,  in  substance,  described  all  the  events  in 
which  the  legacies  were  to  fail.  What  Mr.  K,  Bruce  said  is 
correct,  namely,  that  the  residuary  legatees  were  as  much  objects 
of  the  testatrix's  bounty  as  her  sister  and  James  Gannaway  and 
his  brother  were.  If  they  were  living  at  the  time  of  her  decease, 
and  made  a  claim  within  twelve  months  after,  they  were  to  be 
entitled  to  their  legacies ;  but,  if  not,  their  legacies  *were  to  go  [  *S62  ] 
to  the  residuary  legatees.  Therefore  it  is  clear  that,  in  the  event 
that  has  happened,  of  one  of  those  legatees  having  survived  the 
testatrix  but  not  having  made  a  claim  within  the  proper  time, 
the  legacy  given  to  that  legatee  has  lapsed ;  because,  adverting  to 
the  language  of  this  will,  I  must  take  it  that  the  testatrix,  when 
she  used  the  expression  "  shall  neglect  to  claim,"  meant  **  shall 
not  claim."  The  result  is  that  the  residuary  legatees  are  entitled 
to  the  legacy  of  1,000L 

I  do  not  see  how  I  can  separate  the  one-fourth  of  the  wearing 
apparel  and  linen,  from  the  legacy  of  1,000Z.  I  admit  that  the 
expression,  ''to  be  paid,"  is  not  correctly  applicable  to  those 
subjects :  but  the  language  of  the  will  is  general :  "  shall  not 
respectively  claim  their  respective  legacies.''  Now  what  were 
their  respective  legacies  ?  Why,  the  money-legacy  and  the  share 
of  the  wearing  apparel  and  linen.  Therefore,  the  word  **  legacies," 
according  to  its  natural  meaning,  must  carry  over  the  share  of 
the  wearing  apparel  and  linen,  as  well  as  the  legacy  of  1,00(M. 

BUI  dismissed  irithout  costs.' 
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1838.  LEWIS  V.  JOHN  (1). 

Aug.  ]. 

(9  Simons,  36^—367  ;  S.  C.  C.  P.  Cooper,  8 ;  7  L.  J.  (N.  S.)  Ch.  242.) 

Shadwell,  ^,  ^  ^ 

y..C.  Mortgagor  and  mortgagee^Costs. 

[  366  ]  ^  mortgagee  is  not  entitled,  as  against  the  devisees  of  the  mortgaged 

estate,  to  be  paid  the  costs  of  an  action  on  the  mortgagor's  bond,  brought 
by  him  against  the  executrix  of  the  mortgagor. 

David  John,  being  indebted  to  the  plaintiff  in  120/.,  executed 
a  bond,  and,  subsequently,  made  an  equitable  mortgage  of  a 
copyhold  estate,  to  the  plaintiff,  for  securing  that  sum.  He 
afterwards  died,  having  devised  the  estate  to  his  widow  for  life, 
with  remainder  to  his  children,  and  appointed  the  widow  his 
executrix.  After  John's  death,  the  plaintiff  brought  an  action 
on  the  bond  against  the  widow ;  but,  upon  her  pleading  plene 
administravit,  he  abandoned  it.  He  then  filed  the  bill  in  this 
cause  against  the  widow  and  children,  for  the  purpose  of  having 
the  estate  sold  and  the  proceeds  applied  in  paying  his  principal 
and  interest  and  his  costs  of  this  suit  and  at  law. 
[  367  ]  At  the  hearing  of  the  cause,  the  question  was  whether  the 

plaintiff  was  entitled  to  be  paid  his  costs  of  the  action,  out  of  the 
proceeds  of  the  estate. 

Mr,  K.  Bnice  and  Mr,  Sp^urier^  for  the  plaintiff. 

Mr.  Cooper  and  Mr.  Wilhralmm^  for  the  defendants. 

The  Yigb-Chancbllob  said  that  the  plaintiff  was  entitled  to 
the  same  costs  as  a  legal  mortgagee  was ;  and  that,  if  a  legal 
mortgagee  had  brought  an  ejectment  for  the  purpose  of  recovering 
the  mortgaged  estate,  he  would  have  been  entitled  to  have  the 
costs  of  that  action  taxed  and  added  to  his  debt ;  but  that  the 
mortgagee  was  not  entitled,  as  against  the  devisees  of  the  estate, 
to  be  paid  the  costs  of  an  action  brought  by  him  against  the 
executrix  of  the  mortgagor,  for  the  recovery  of  the  money  due  to 
him,  out  of  the  mortgagor's  personal  estate. 

(1)  See  EUisoii  v.  Wright,  27  R.  B.      (1886)   31  Ch.    Div.   382,  55  L.  J. 
108  (3  Buss.  458),  not  cited  here.      Ch.  576,  54  L.  T.  696. 
NaU  Pmv,  Bk,  of  England  y.  Oamea 
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PEEL  V.  CATLOW.  i^^s- 

Aug,  S. 
(9  Simons.  372^377;  S.  C.  7  L.  J.  (N.  S.)  Ch.  273;  2  Jur.  769.)  

Win—"  Issue  "  read  as  "  children."  Shadwbll 

A  testator  bequeathed  one-sixth  part  of  his  residuary  estate  amongst  r  ^^2  1  ^ 
the  children  of  his  late  sister  J.  T.,  and  directed  that  their  shares 
should  be  paid  to  them  at  21 ;  and  that  in  case  any  of  them  should 
die  under  that  age  leaving  issue,  their  shares  should  be  paid  to  their 
issue,  as  soon  as  such  issue  could  give  a  legal  discharge  for  the  same ; 
but  if  any  of  the  children  should  die  without  leaving  issue,  their  shares 
should  be  paid  to  the  surviving  children  and  the  issue  of  such  of  them 
as  should  be  then  dead,  such  issue  taking  no  greater  share  than  their 
deceased  parents  would  have  been  entitled  to,  if  living :  and  he  bequeathed 
another  sixth  part  to  his  sister,  M.  0.  for  life,  and,  after  her  death, 
unto  and  amongst  her  issue,  and  to  be  payable  at  the  like  times  and 
with  the  like  benefit  of  survivorship,  and  in  like  manner  as  was 
thereinbefore  expressed  concerning  the  sixth  part  thereinbefore  given 
to  the  children  of  J.  T.  M.  C.  had  six  children  living  at  testator's 
death;  and  she  had  had  another  child,  who  died  before  the  date  of 
the  will: 

Held,  that  as  the  latter  clause  of  the  will  referred  to  the  former,  the 
word  *'  issue  "  in  it  must  be  taken  to  mean  children.  Held  also,  that, 
under  the  former  clause,  no  grandchild  of  J.  T.  could  take  except  by 
way  of  substitution  for  its  parent,  and,  therefore,  under  the  latter  clause, 
no  grandchild  of  M.  0.  would  take,  except  by  way  of  substitution 
for  its  parent 

Jonathan  Pbel,  by  his  will  dated  the  14th  of  May,  1824,  gave 
and  devised  his  real  and  personal  estate  to  trustees  in  trust  to 
sell  the  same ;  and  directed  that  the  proceeds  should  be  divided 
into  six  equal  parts ;  and,  after  disposing  of  two  of  those  parts, 
the  testator  expressed  himself  as  follows :  ''And,  as  to  one  other 
part  thereof,  I  give  and  bequeath  the  same  unto  and  amongst  all 
and  every  the  children  of  my  late  sister  Jane  Taylor,  equally  to 
be  divided  amongst  them,  share  and  share  alike ;  and,  if  there 
shall  be  but  one  such  child,  then  to  such  only  child,  to  and  for 
their,  his  or  her  own  use  respectively,  the  said  sixth  share,  or  the 
parts  or  shares  thereof,  to  be  paid  to  such  children  or  child  at 
their,  his  or  her  respective  ages  of  21  years :  and,  in  case  any 
such  child  or  children  shall  die  under  the  age  of  21  years,  leaving 
issue  of  his,  her  or  their  body  or  respective  bodies  living  at  the 
time  or  respective  times  of  his,  her  or  their  decease,  the  part  or 
share,  ^parts  or  shares  of  such  of  them  as  shall  die  under  the  [  ^87S  ] 
age  of  21  years,  so  leaving  issue  as  aforesaid,  shall  be  paid  to  the 
issue  of  such  child  or  children  respectively,  as  soon  as  such  issue 


264  1888.    CH.    9  SIMONS,  878—874.  [b.r. 

pbkl  respectively  can  give  a  legal  discharge  for  the  same :  and  if  any 
Catlow,  such  child  or  children  shall  happen  to  depart  this  life  under  the 
age  of  21  years,  and  shall  leave  no  issue  of  his,  her  or  their  body 
or  respective  bodies  living  at  the  time  or  respective  times  of  his, 
her  or  their  decease,  then  the  part  or  share  of  him,  her  or  them 
so  dying  shall  go  and  be  paid  to  the  survivors  or  survivor  of 
them,  and  the  issue  of  such  of  the  deceased  children  as  shall 
have  died  so  leaving  issue  as  aforesaid,  (such  issue,  nevertheless, 
to  take  no  greater  share  than  his,  her  or  their  parent  or  respective 
parents  would  have  been  entitled  to  in  case  such  parent  or 
parents  respectively  had  been  living,)  at  such  time  or  respective 
times  as  his,  her  or  their  original  share  or  shares  shall  become 
payable,  or  as  soon  afterwards  as  circumstances  will  admit.  And, 
as  to  one  other  sixth  part  or  share  of  such  trust-monies,  I  direct 
that  they,  my  said  trustees,  and  the  survivor  of  them,  and  the 
executors  and  administrators  of  such  survivor,  do  and  shall  place 
out  the  same  at  interest  on  good  real  security,  in  the  names  or 
name  of  them,  my  said  trustees,  or  the  survivor  of  them,  and  do 
and  shall  pay,  apply  and  dispose  of  the  interest,  dividends  and 
proceeds  thereof  unto  such  person  or  persons,  and  for  such  uses, 
intents  and  purposes,  and  in  such  parts,  shares  and  proportions, 
manner  and  form,  as  my  sister,  Mary  Catlow,  wife  of  George 
Catlow,  shall,  notwithstanding  her  present  or  any  future  coverture, 
by  any  note  in  writing,  under  her  hand,  direct  or  appoint,  and, 
in  default  of  appointment,  then  into  the  proper,  hands  of  my  said 
sister ;  and,  from  and  after  the  decease  of  my  said  sister,  upon 
[  ^374  ]  trust  *that  they,  my  said  trustees,  or  the  survivor  of  them,  or 
the  executors  or  administrators  of  such  survivor,  do  and  shall 
call  in  the  said  last-mentioned  part  or  share  of  the  said  trust- 
monies,  or  make  sale  and  dispose  of  the  securities  whereon  the 
same  shall  be  then  invested,  and  do  and  shall  pay  and  apply  the 
same  unto  and  amongst  her  issue,  and  to  be  payable  at  the  like 
times,  and  with  the  like  benefit  of  survivorship  and  accruer,  and 
in  like  manner  as  is  hereinbefore  expressed  and  declared  of  and 
concerning  the  sixth  part  of  the  last-mentioned  monies  herein- 
before given  by  me  to  the  children  of  my  said  late  sister  Jane 
Taylor.  And  in  case  my  said  sister,  Mary  Catlow,  shall  depart 
this  life  without  leaving  issue  of  her  body  living  at  the  time  of 
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my  decease,  or  leaving  any,  they  shall  respectively  depart  this  Pbbl 
life  onder  the  age  of  21  years,  and  shall  leave  no  issue  of  his,  her  catlow. 
or  their  body  or  respective  bodies  living  at  the  time  or  respective 
times  of  his,  her  or  their  decease,  then  upon  trust  that  my  said 
trustees,  or  the  survivor  of  them,  or  the  executors  or  adminis- 
trators of  such  survivor,  do  and  shall  pay  and  apply  and  dispose 
of  the  share  or  shares  of  him,  her  or  them  so  dying,  to  such 
person  and  persons,  and  in  such  manner,  and  at  such  time  or 
times,  and  in  such  parts,  shares  and  proportions  as  are  herein- 
before directed  concerning  the  surviving  shares  of  the  said  trust- 
monies,  and  the  interest  and  proceeds  thereof,  or  as  near  thereto 
as  the  deaths  of  parties  and  other  circumstances  will  admit." 

The  testator  died  in  Hay,  1824.  Mary  Catlow  died  after  him. 
At  the  date  of  his  will  and  at  his  death  she  had  six  children 
living,  and  she  had  had  two  other  children,  both  of  whom  were 
dead  at  the  date  of  the  will.  One  of  them  left  a  daughter,  the 
defendant  Mary  Macdougall.  *The  question  was  whether  Mary  [  *a7R  j 
Macdougall  was  entitled  to  a  share  of  the  sixth  part  of  the 
trust-fund  which  was  given  in  trust  for  Mrs.  Catlow  for  life. 

Mr.  Ijwcndes  appeared  for  the  plaintiffs,  the  trustees  of 
the  will. 

Mr.  Shurpe,  for  Mary  Macdougall,  [distinguished  the  cases 
of  ChrUtopherson  v.  Naylor{\)  and  Wattgh  v.  Watigh{2)f  and 
cited  Tytherleigh  v.  Harbin  {s),  where  there  was  an  original, 
substantive  gift  to  the  issue  of  deceased  children.] 

Mr.  FoUett  and  Mr.  Reynolds  appeared  for  the  surviving       [  87«  ] 
children  of  Mrs.  Catlow  ;  but 

The  Vice-Chancellor,  without  hearing  them,  said : 

The  question  first  to  be  decided  is  whether,  in  the  clause  under 
which  alone  the  issue  of  Mrs.  Catlow  can  take,  the  word  ''  issue  " 
must  not  be  taken  to  mean  children. 

In  that  clause  the  testator  refers  to  the  trusts  declared  by  the 
preceding  clause.    He  says:  **  And,  from  and  after  the  decease 

(1)  15  B.  B.  120  (1  Mer.  320).  (3)  38  B.  B.  121  (6  Sim.  329). 

(2)  39  B.  E.  129  (2  My.  &  K.  41). 
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Pbrl 

r. 

Catlow. 


[  'ST?  ] 


of  my  said  sister,  apon  trust  that  they,  my  said  trustees,  do  and 
shall  call  in  the  said  last-mentioned  part  of  the  said  trust-monies, 
and  do  and  shall  pay  and  apply  the  same  unto  and  amongst  her 
issue,  and  to  be  payable  at  the  like  times,  and  with  the  like  benefit 
of  survivorship  and  accruer,  and  in  like  manner  as  is  hereinbefore 
expressed  and  declared  of  and  concerning  the  sixth  part  of  the 
said  last-mentioned  monies  hereinbefore  given  by  me  to  the 
children  of  my  said  late  sister  Jane  Taylor."  My  opinion, 
therefore,  is  that  the  word  **  issue "  in  this  clause,  must,  of 
necessity,  *be  taken  to  mean  children :  and  as,  under  the  trusts 
declared  by  the  preceding  clause,  no  grandchild  of  Mrs.  Taylor 
could  take  except  by  way  of  substitution  for  its  parent :  so,  under 
this  clause  of  reference,  no  child  of  a  deceased  child  of  Mrs.  Catlow 
can  take  except  by  way  of  substitution  for  its  parent:  and  as 
Miss  Macdougall's  mother  died  in  the  testator's  lifetime,  and, 
therefore,  never  became  entitled  to  take,  Miss  Macdougall 
herself  does  not  sustain  that  character  which  will  entitle  her 
to  take. 


1833. 

Mr.  16. 

Shadwell, 
V.-C. 

[884] 


BALES  V.  The  EARL  or  CARDIGAN  (l). 

(9  SimoM,  384—386 ;  S.  C.  8  L.  J.  (N.  8.)  Ch.  11.) 

WiU — ^Annuity— Joint  Lives. 

A  testatrix  gave  to  her  servants,  Samuel  Eales,  and  Charlotte,  his  wife, 
an  annuity  of  200/.  a  year  each,  for  their  lives  and  the  life  of  the 
survivor :  Held,  that  each  of  the  legatees  was  entitled  to  an  annuity  of 
200/.  during  their  joint  lives  and  the  life  of  the  survivor  of  them. 

The  testatrix  in  this  cause,  after  giving  legacies  of  sums  in 
gross  and  annuities  to  several  persons,  proceeded  thus : 

"I  give  unto  my  servants,  Samuel  Eales  and  Charlotte  his 
wife,  an  annuity  of  200/.  each  for  their  lives  and  the  life  of  the 
survivor,  to  commence  from  the  time  of  my  decease  and  to  be 
paid  by  equal  quarterly  payments."  By  a  codicil,  after  reciting 
that  she  had,  by  her  will,  given  annuities  to  S.  Eales  and  Char- 
lotte his  wife,  she  charged  her  real  and  personal  estate  with  tbe 
payment  of  the  annuities  given  to  them  and  the  other  annuitants 
named  in  her  will. 

Samuel  Eales  died,  leaving  his  wife  surviving. 
{l)^BryanY.  Twigg  (1867)  L.  B.  3  Ch.  183,  186, 37  L.  J.  Ch.  249. 


VOL.  XLvn.]     1888.    CH.     9  SIMONS,  884—385. 


267 


Mr.  Spence  and  Mr,  WUbraham,  for  the  plaintiff,  Charlotte 
Ealee,  contended  that  two  annuities  of  200/.  were  given  by  the 
will,  and  that  Mrs.  Eales,  having  survived  her  husband,  had 
become  entitled  to  both  the  annuities,  that  is,  to  an  annuity 
of  400/. 

Mr.  Coleridge,  for  the  personal  representative  of  Samuel 
Eales,  said  that  the  husband  and  wife  took,  each,  an  annuity 
of  200L  for  their  joint  lives  and  the  life  of  the  survivor :  Jones 
V.  RaruMl  (i). 

Mr.  Knight  Bnice,  Mr.  Barber,  and  Mr.  Pole,  for  *the  parties 
interested  in  the  testatrix's  estate,  said  that,  considering  that  the 
annuitants  had  been  servants  to  the  testatrix,  and  that  they  were 
living  together  as  man  and  wife,  it  was  impossible  to  imagine 
that  the  testatrix  meant  to  give  them  more  than  one  annuity  of 
2001. ;  that  she  intended  only  a  personal  benefit  to  them,  and 
could  not  have  entertained  a  notion  of  an  annuity  going  to  the 
executors  of  an  old  servant :  that,  after  having  given  to  S.  Eales 
and  his  wife  an  annuity  of  200Z.  each,  for  their  lives,  it  occurred 
to  the  testatrix  that  that  might  mean  for  their  joint  lives,  and, 
by  way  of  precaution,  she  added  the  words,  "and  for  the  life  of 
the  survivor,"  in  order  to  prevent  the  annuity  from  ceasing  on 
the  death  of  one  of  them. 

The  Yicb-Changellor  : 

• 

This  is  the  simplest  case  possible.  The  words  of  the  bequest 
are  perfectly  plain,  and  the  construction  which  they  ought  to 
receive  is  free  from  doubt. 

The  testatrix  says :  *'  I  give  unto  my  servants  Samuel  Eales 
and  Charlotte  his  wife,  an  annuity  of  200/.  a  year  each."  If  the 
bequest  had  stopped  there,  each  would  have  been  entitled  to  an 
annuity  of  200/. ;  for,  if  a  testator  gives  to  his  sons,  John  and 
Richard,  a  horse  each,  the  bequest  would  not  be  satisfied  by  the 
delivery  of  one  horse  to  the  two  legatees ;  but  each  of  them  must 
have  a  horse :  and  that  this  testatrix  knew  that  she  had  given 
two  annuities,  appears  to  me  to  be  manifest  from  the  recital  in 

(1)  20  B.  B.  237 ;  (1  JbcJl  W.  100). 


Eales 

r. 

Eabl  of 

Cabdioak. 


[  •386  ] 
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c. 

Eabl  of 

Cabdioav. 

[  *sm  ] 


the  codicil :  "  Whereas  I  have,  by  my  will,  given  annuities  to 
Samuel  Eales  and  Charlotte  his  wife,  &c." 

The  testatrix  then  proceeds  to  point  t)ut  the  time  during  which 
the  annuities  were  to  continue  ;  and,  for  *that  purpose,  she  uses 
the  words,  *'  for  their  lives  and  the  life  of  the  survivor.*'  In  my 
opinion,  therefore,  there  can  be  no  doubt  that  the  husband  was 
entitled  to  an  annuity  of  2001.  a  year  during  the  joint  lives  of 
himself  and  his  wife  and  the  life  of  the  survivor  of  them,  and 
that  the  wife  was  entitled  to  an  annuity  of  the  same  amount 
during  the  joint  lives  of  hel-self  and  her  husband  and  the  life  of 
the  sumvor  of  them;  and  the  consequence  is  that  the  repre- 
sentatives of  the  husband  are  entitled  to  an  annuity  of  200/. 
a  year  during  the  life  of  the  wife. 


1838. 
Ifov.  16. 

SHADWELLf 
V.C. 

[886] 


SLADE  V.  FOOKS. 

(9  Simons,  386—387 ;  S.  C.  8  L.  J.  (N.  S.)  Ch.  41 ;  2  Jur.  981.) 

Will — Construction — Second  cousins. 

A  testatrix  bequeathed  her  residue  to  her  second  cousins  of  the  name 
of  S.,  and  the  issue  of  such  of  them  as  were  dead.  She  had  no  second 
cousins,  but  she  had  three  first  cousins  once  removed,  of  that  name,  two 
of  whom  were  living  at  her  death,  and  had  children,  but  the  third  was 
then  dead,  leaving  children :  Held  that  the  two  surviving  first  ooiurins 
once  removed,  and  the  children  of  the  one  who  was  dead,  were  entitled 
to  the  residue,  to  the  exclusion  of  the  children  of  the  former,  although 
they  were  in  the  same  degree  of  relationship  to  the  testatrix  as  her 
second  cousins  would  have  been,  had  she  had  any. 

The  testatrix  in  the  cause  directed  the  residue  of  her  property 
to  be  paid  to  and  equally  divided  between  all  her  second  cousins 
of  the  name  of  Slade;  and,  if  any  of  them  should  have  died 
leaving  issue,  that  their  shares  should  go  to  their  issue. 

It  appeared  by  the  Master's  report  made  in  pursuance  of  the 
decree,  that  the  testatrix  had  no  second  cousins,  but  that  she  had 
three  first  cousins  once  removed  of  the  name  of  Slade,  two  of 
whom  were  living  and  had  children,  and  that  the  third  had  died 
leaving  children. 


Mr.  Jacob  and  Mr.  Thomas  Turner^  for  the  plaintiffs,  the 

[  ^887  ]      surviving  first  cousins  once  removed  and  the  children  *of  the  one 

who  had  died,  contended  that,  as  the  testatrix  had  no  second 
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couains,  she  must  have  meant  to  desiguate,  by  that  expression, 
her  first  coasins  once  removed,  and  therefore,  that  the  two  who 
were  living  and  the  children  of  the  one  who  had  died,  were  entitled 
to  the  residue. 


Slade 

r. 
Fog  KB. 


Mr.  Knight  Bmce,  for  the  children  of  the  surviving  first 
coaBins  once  removed,  said  that  the  term  second  cousins  was  no 
more  applicable  to  first  cousins  once  removed,  than  it  was  to  first 
coasins  twice  removed  :  that  the  latter  stood  in  the  same  degree 
of  relationship  to  the  testatrix  as  her  secotfd  cousins  would  have 
done,  if  she  had  had  any,  and,  consequently,  the  Court  must 
hold  the  children  of  the  two  surviving  first  cousins  once  removed 
to  be  included  in  the  bequest. 

Mr.  Hayier  appeared  for  the  executors  of  the  testatrix. 

The  Yice-Ghancellob  said  that,  in  disposing  of  her  residuary 
estate,  the  testatrix  had  only  two  generations  of  persons  in  her 
contemplation,  namely,  those  whom  she  called  her  second  cousins 
and  the  issue  of  such  of  them  as  were  dead ;  that  it  was  very 
common  for  persons  to  call  the  children  of  their  first  cousins, 
their  second  cousins ;  and,  therefore,  he  must  hold  that  the  two 
surviving  first  cousins  once  removed  and  the  children  of  the  one 
who  was  dead  were  alone  entitled  to  the  residue ;  the  two 
survivors  taking  one-third  each,  and  the  children  of  the 
deceased  the  remaining  third. 


PARKES  V.  BOTT. 

(9  Simons,  388—398  ;  S.  C.  8  L.  J.  (N.  S.)  Oh.  14.) 

Ifamage  settlement — ^Policy  of  insuranoe— Bonus — ^Bight  of  husband's 
assignees  in  bankruptcy  to. 

A  maniage  settlement  recited  that  it  had  been  agreed,  on  the  treaty 
far  the  marriage,  that  the  intended  husband  should  insure  his  life  in 
the  Bock  Insurance  Office,  in  the  names  of  trustees,  in  the  sum  of 
3,000/. :  that  the  dividends  of  certain  canal  shares  should  be  applied  in 
keeping  the  policy  on  foot :  that  the  said  simi  of  3,000/.  under  the 
])olic7,  should  be  settled  in  manner  thereinafter  mentioned ;  and  that, 
in  pursuance  of  the  agreement,  the  intended  husband  had  made  an 
inauranoe  on  his  life  in  the  Book  Office,  in  the  sum  of  3,000/.  in  the 
names  of  the  trustees  of  the  deed :  and  it  was  declared  that  the  trustees 


1838. 
Xov.  23. 

8UADWBLL, 
V.-C. 

[  388  ] 
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Pabkes  should  stand  possessed  of  the  policy,  in  trust  for  the  intended  husband, 

9.  until  the  marriage,  and  that,  upon  the  solemnization  thereof,  they 

BoTT.  should  stand  possessed  of  the  said  sum  of  3,000/.,  when  received  under 

the  policy,  upon  certain  trusts  for  the  benefit  of  the  intended  wife  and 
the  children  of  the  marriage.  The  husband  became  bankrupt  and 
afterwards  died.  On  his  death,  a  considerable  bonus  was  payable 
on  the  3,000/. :  Held,  that  the  husband's  assignees  were  not  entitled  to 
the  bonus,  but  that  that  sum,  as  well  as  the  3,000/.,  belonged  to  the 
trustees  of  the  settlement. 

By  the  settlement  on  the  marriage  of  John  Parkes,  the  younger, 
son  of  John  Parkes  the  elder,  with  Anna  Maria  Bees,  bearing 
dale  the  28th  of  March,  1817,  after  reciting  that  it  was  agreed, 
on  the  treaty  for  the  marriage,  that  John  Parkes,  the  elder, 
should  settle,  in  the  manner  therein  mentioned,  13  shares  in  the 
Warwick  and  Napton  Canal  Navigation,  and  that  John  Parkes, 
the  younger,  should  insure  his  life  in  the  Bock  Insurance  Office, 
in  Bridge  Street,  Blackfriars,  London,  in  the  names  of  trustees, 
in  the  sum  of  3,000/. ;  for  keeping  which  policy  on  foot,  if  the 
interest  and  dividends  of  the  canal  shares  should  at  any  time  be 
insufficient  for  that  purpose,  his  father  should  join  with  him  as 
security  ;  and  further  that  John  Parkes,  the  younger,  should  by 
his  bond,  secure,  to  trustees,  the  transfer  by  his  heirs,  executors 
or  administrators,  within  three  calendar  months  next  after  his 
decease,  of  4,400/.  Consols,  into  the  names  of  such  trustees,  to 
f  •3S9  ]  the  intent  that  the  same,  together  with  the  *said  sum  of  3,000/., 
under  the  policy,  might  become  settled  in  the  manner  thereinafter 
mentioned ;  and  that,  in  part  pursuance  of  the  agreement,  John 
Parkes  the  younger,  had  made  an  insurance  in  the  said  Assur- 
ance Office,  in  the  sum  of  3,000/.  for  his  life,  in  the  names  of  the 
plaintiffs,  and  that  he  had  also  executed  a  bond  to  the  plaintiffs 
for  securing  the  transfer,  into  their  names,  of  the  4,400/.  Consols, 
upon  the  trusts  of  the  settlement :  it  was  witnessed  that  John 
Parkes,  the  elder,  assigned  the  canal  shares  to  the  plaintiffs; 
and  it  was  declared  that  they  should  stand  possessed  thereof,  in 
trust  for  John  Parkes  the  elder,  his  executors,  &c.  until  the 
marriage  should  take  effect,  and  of  the  policy  of  assurance,  in 
trust  for  John  Parkes  the  younger,  his  executors,  &c.,  until  the 
marriage  should  take  effect ;  and,  upon  the  solemnization  thereof, 
that  they  should  stand  possessed  of  the  canal  shares,  and  of  the 
said  sum  of  3,000/.,  when  received  under  the  policy,  and  the 


VOL.  XLvn.]     1888.     CH.     9  SIMONS,  889—890.  271 


4,4002.  Consols,  when  transferred  into  their  names,  upon  the  trusts  Pabkks 
after  expressed,  (that  is  to  say)  as  to  the  canal  shares,  upon  trust,  bott. 
out  of  the  interest  and  dividends  thereof,  to  pay  the  premiums, 
duty  and  other  charges  and  expenses  payable  upon  the  policy, 
in  order  that  the  same  might  be  kept  on  foot  so  long  as  the 
purposes  of  the  settlement  might  require,  and,  subject  thereto, 
to  pay  such  interest  or  dividends  to  John  Parkes,  the  younger, 
for  his  life ;  and,  upon  his  decease,  upon  trust,  to  invest  the  said 
Bom  of  3,000/.,  when  received  under  the  policy,  in  the  purchase 
of  Beduced  8  per  cent.  Annuities  in  the  names  of  the  then  trustees 
of  the  settlement,  and  to  stand  possessed  as  well  of  the  Beduced 
8  per  cent.  Annuities  so  to  be  purchased  as  also  of  the  4,4002. 
Consols  and  the  canal  shares,  upon  trust  to  pay  to  Anna  Maria 
Bees  the  interest  and  dividends  thereof,  for  the  then  remainder 
of  her  *life,  and,  after  the  decease  of  the  survivor  of  John  Parkes  [  *390  ] 
the  younger,  and  Anna  Maria  Bees,  upon  trust  to  transfer  and 
assign  the  Bank  Annuities  then  standing  in  the  names  of  the 
trustees,  and  the  canal  shares,  to  the  children  of  the  marriage : 
and  in  case  there  should  be  no  such  child,  upon  trust  to  transfer 
the  Bank  Beduced  8  per  cent.  Annuities,  being  the  fund  in  which 
the  said  sum  of  8,000!.,  was  to  be  so  laid  out  as  aforesaid,  to  the 
executors,  administrators,  and  assigns  of  John  Parkes  the  younger  ; 
and  to  assign  and  transfer  the  canal  shares  and  the  4,400Z.  Consols, 
to  such  person  and  persons,  &c.  as  Anna  Maria  Qees  should 
appoint,  and,  in  default  of  such  appointment,  to  her,  her  executors 
and  administrators :  and  John  Parkes  the  elder,  and  John  Parkes 
the  younger,  covenanted  with  the  plaintiffs,  that,  if  the  interest 
and  dividends  of  the  canal  shares  should  at  any  time  be  insuffi- 
cient for  that  purpose,  they  would  discharge  the  premiums,  duty 
and  other  charges  payable  upon  the  policy,  in  order  that  the  same 
might  be  kept  on  foot  so  long  as  the  purposes  of  the  settlement 
might  require. 

In  1828  John  Parkes  the  younger  became  bankrupt,  and  the 
defendant,  Bott,  was  chosen  his  assignee.  In  1886  he  died, 
leaving  his  wife  and  three  children  surviving.  On  his  death  the 
Bock  Assurance  Company  paid  the  trustees  of  the  settlement 
8,885/.,  being  the  amount  of  the  sum  insured  by  the  policy  and 
three  bonuses  thereon.    Bott  having  claimed  the  8862.  on  the 
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Pahkbs      ground  that  it  was  a  separate  sum  from  the  8,000Z.  secured  by 

BoTT.       ^^6  policy,  and,  therefore,  was  not  subject  to  the  trusts  of  the 

settlement,  but  belonged  to  the  estate  of  J.  Parkes  the  younger, 

the  bill  was  filed  by  the  trustees  against  Bott  and  Mrs.  Parkes 

[  *3ui  ]      and  her  children,  praying  *that  the  rights  and  interests  of  all 

parties  in  the  8S5L  might  be  declared  by  the  Court. 

Mr.  Sharpe^  appeared  for  the  plaintifGs,  the  trustees  of  the 
settlement. 

Mr,  Jacob  and  Mr.  Neate^  for  the  assignee  of  John  Parkes 
the  younger,  contended  that  nothing  passed,  to  the  trustees  of 
the  settlement,  except  the  sum  for  which  the  policy  was  efiected, 
as  was  evident  from  the  expression,  used  throughout  the  deed, 
of  the  said  sum  of  8,0002. 

Mr.  Knight  Bruce  and  Mr.  Lofivs  Wigram^  for  the  cestuis 
que  trust  under  the  settlement,  argued  that  the  bonuses,  as  well 
as  the  sum  originally  insured,  were  subject  to  the  trusts  of  the 
settlement :  and  they  cited  Cmirtney  v.  Ferrers  (i). 

The  Vice-Ghancbllob,  having  referred,  during  the  argument,  to 
the  prospectus  of  the  Bock  Life  Assurance  Company,  said : 

If  the  parties  to  the  settlement  had  meant  that  the  husband 
should  take  the  bonuses,  as  separate  and  distinct  from  the  sum 
insured,  they  would  have  said  so ;  but  their  meaning  was  that 
the  policy  should  be  settled. 

The  recital  is  that  it  was  agreed  that  John  Parkes,  the  younger, 
should  insure  his  life,  in  the  Bock  Insurance  Office,  in  the  names 
of  trustees,  for  keeping  which  policy  on  foot,  if  the  interest  and 
dividends  of  the  canal  shares  should,  at  any  time,  be  insufficient 
[  *392  ]  for  *that  purpose,  his  father  should  join  with  him  as  security  ; 
and,  further,  that  he  should,  by  his  bond,  secure,  unto  trustees, 
the  transfer,  by  his  heirs,  executors  or  administrators,  within 
three  calendar  months  next  after  his  decease,  of  4,4002.  Consols, 
into  the  names  of  such  trustees,  to  the  intent  that  the  same, 
together  with  the  said  sum  of  S,OOOZ.  under  the  said  policy, 

(1)  1  Sim.  137,  where  the  trustees'  title  to  the  bonus  was  not  really  in 
dispute.— O.  A.  8. 
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might  become  vested  in  mamier  thereinafter  mentioned:  and       Pavkbs 
that,  in  part  pursuance  of  the  said  agreement,  the  said  John        bott. 
Parkes  the  yomiger  had,  on  the  18th  day  of  the  then  instant 
month,  made  an  insurance  in  the  said  Assurance  Office  in  the 
said  sum  of  8,000Z.,  for  his  life,  in  the  names  of  the  trustees :  ^ 

and  then  it  is  declared  that,  until  the  marriage  should  take  effect, 
the  trustees  should  stand  possessed  of  the  canal  shares  in  trust 
for  John  Parkes  the  elder,  and  of  the  policy  of  assurance,  in 
trust  for  John  Parkes  the  younger ;  and  that,  upon  the  solemni- 
zation of  the  marriage,  the  trustees  should  stand  possessed  of  the 
canal  shares  upon  trust,  by  and  out  of  the  interest  or  dividends 
thereof,  from  time  to  time,  to  pay  and  defray  the  premiums,  duty 
and  other  charges  and  expenses  (if  any  there  should  be)  for  the 
time  being  payable  upon  the  said  policy  of  assurance,  in  order 
that  such  policy  might  be  kept  on  foot  so  long  as  the  purposes 
of  the  settlement  might  require,  and  to  pay  over  the  residue  or 
surplus  of  such  interest  or  dividends,  from  time  to  time,  to  the 
said  John  Parkes  the  younger,  so  long  as  the  expenses  of  keeping 
the  said  policy  on  foot,  should  be  borne  out  of  the  said  trust  fund; 
Then,  in  the  subsequent  part  of  the  settlement,  we  find  these 
words :  "  And,  upon  the  decease  of  the  said  John  Parked  the 
younger,  upon  trust  to  lay  out  and  invest  the  said  sum  of  8,000Z., 
when  received  under  the  said  policy  of  insurance,  in  the  purchase 
of  Bank  Seduced  8  per  cent.  Annuities." 

Therefore,  one  of  the  subjects  of  the  settlement  was  the  policy  [  S9S  ] 
of  insurance.  And  it  is  to  be  observed  that  no  trust  is  declared, 
in  any  part  of  the  deed,  as  to  any  increase  on  the  sum  for  which 
the  policy  was  effected.  My  opinion,  therefore,  is  that  it  was  the 
intention  of  the  parties  to  settle,  not  merely  a  sum  of  8,000Z.,. 
but  the  full  benefit  of  the  policy. 

Declare  that  the  sum  of  885Z.,  the  amount  of  the  bonuses,. 
is  subject  to  the  trusts  of  the  settlement.  No  order  made  as  to 
the  costs  of  the  assignee. 
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i8»«-       BALDWIN   V.  The  SOCIETY  for  the  DIFFUSION 
^—^'  OF    USEFUL    KNOWLEDGE. 

®^.C?^^  (9  Simons,  893—395 ;  a  C.  2  Jur.  161.) 

[  809  ]  Agreement — Specific  perfonnance — ^Injunction. 

By  an  agreement  between  the  plaintiffs  and  the  defendants,  tlie 
former,  in  consideration  of  certain  payments  to  be  made  by  them  to  tlie 
latter,  irere  to  have  the  exdusiye  right  of  engraving  and  pubUshing  a 
series  of  maps  from  drawings  to  be  furnished  to  them,  from  time  to 
time,  by  the  latter.  The  Goubt  refused  to  restrain  the  defendants  frDm 
acting  in  violation  of  the  agreement,  as  it  could  not  compel  the  defen- 
dants to  furnish  the  drawings ;  and  therefore,  could  not  decree  a  specific 
performance  of  the  agreement. 

The  bill  stated  an  agreement  between  Messrs.  Baldwin  and 
Cradock,  booksellers  and  publishers,  and  the  defendants,  by 
which  it  was  agreed  that  a  series  of  maps,  forming  a  complete 
atlas  of  ancient  and  modem  geography,  should  be  published  by 
Baldwin  and  Cradock,  from  drawings  to  be  furnished  by  the 
defendants ;  that  the  sole  and  exclusive  right  of  publishing  and 
selling  the  maps  should  belong  to  Baldwin  and  Cradock ;  that 
they  should  pay  the  expense  of  engraving  the  plates  of  the  maps; 
that  the  maps  should  be  sold  in  numbers  consisting  of  two  mape 
[  *894  ]  each ;  and  that  Baldwin  and  ^Cradock  should  pay  a  certain 
sum  to  the  defendants  for  every  1,000  numbers  sold  over  and 
above  8,000. 

Baldwin  and  Cradock,  after  having  published  seventy  numbers 
of  maps  under  this  agreement,  became  embarrassed  in  their 
circumstances,  and  made  an  assignment  of  their  stock  and  effects 
to  trustees  for  the  benefit  of  their  creditors.  The  insolvency  of 
Baldwin  and  Cradock  having,  as  the  defendants  conceived,  put 
an  end  to  the  agreement,  they  published  the  three  subsequent 
numbers  of  the  maps  at  their  office  in  Lincoln's  Inn  Fields,  upon 
which  the  bill  was  filed  by  Baldwin  and  Cradock  and  their 
trustees,  praying  that  an  account  might  be  taken  of  all  sums  of 
money  received,  or  which  should  be  received,  by  the  defendants 
or  any  person  on  their  behalf,  in  respect  of  numbers  71,  72,  and 
78  of  the  publication,  or  any  other  numbers  which  they  might, 
thereafter,  publish  or  cause  to  be  published  otherwise  than  by  or 
through  the  plaintiffs  as  the  publishers  thereof  under  the  agree- 
ment; and  that  they  might  be  ordered  to  pay  over  to  the  plaintiffs 
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what  should  be  found  due  on  the  said  account,  the  plaintiffs     Baldwin 
offering  to  make  to  the  defendants  all  the  payments  which  would  sooibtV  fob 
have  been  made,  or  would  thereafter  be  made,  by  Baldwin  and    ^^^puT** 
Cradock,  in  the  due  execution  of  the  agreement,  and  otherwise  Enowlbdoe 
fully  to  perform  the  same  on  their  parts:  and  that  the  defendants 
might  be  ordered  to  deliver  up  to  the  plaintiffs  all  the  copies  of 
the  maps  contained  in  the  said  three  numbers,  or  which  should 
be  contained  in  any  future  numbers  of  the  publication,  which 
they  might  thereafter  publish  or  cause  to  be  published  otherwise 
than  through  or  by  the  plaintiffs  as  the  publishers  thereof  under 
the  agreement,  and  also  the  engraved  plates  used  or  to  be  used 
for  printing  the  said  maps,  or  any  maps  being  part  of  the  before- 
mentioned  series ;   *and  that  the  rights  and  interests  of  the       [  *2(96  ] 
plaintiffs,  under  the  agreement,  might  be  declared,  protected  and 
enforced ;  and  that,  in  the  meantime,  the  defendants  might  be 
restrained  from  selling  or  exposing  to  sale,  or  otherwise  disposing 
of  numbers  71,  72,  and  78 ;  and  from  causing  to  be  printed,  and 
selling  or  exposing  to  sale  any  other  numbers  which  should  be 
80  numbered  or  described,  or  be  published  in  such  a  form  as  to 
purport  to  be  a  continuation  of  the  work  of  which  the  first 
seventy  numbers  had  been  published  by  the  plaintiffs :  and  that 
they  might  be  also  restrained  from  printing  or  causing  to  be 
printed,  and  from  selling  or  exposing  to  sale  any  of  the  maps 
being  part  of  the  intended  series  of  maps  before  mentioned. 

Mr.  fVigram  and  Mr.  James  RusaeU  now  moved  for  the 
inj  auction.    They  cited  Hogg  v.  Kirby  (i). 

Mr.  Knight  Bruce^  Mr.  Jacobs  and  Mr.  Booths  for  the  defen- 
dants, cited  Clarke  v.  Price  (2),  Kemhle  v.  Kean  (3),  and  KimberUy 
▼.  Jennings  (4). 

Thb  Yiob-Chanobllob,  after  stating  other  grounds  for  refusing 

the  motion,  said : 

How  can  I  compel  the  Society  for  the  Diffusion  of  Useful 

Knowledge  to  furnish  the  plaintiffs  with  drawings  of  maps,  from 

the  engraving  and  publishing  of  which  they  are  to  derive  a 

(1)  7  B.  B.  30  (8  Yes.  215).  (3)  38  B.  B.  125  (6  Sim.  333). 

^2)  18  B.  B.  U9  (2  WilB.  Ch.  157).  (4)  38  B.  B.  130  (6  Sim.  340). 
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Baldwin     profit?     If  I  cannot  do  so,  the  principle  which  Lord  Eldon 
sooiKTTvoB    adopted  in  Clarke  v.  Price  applies:   and,  as  I  am  unable  to 
^UwwuL^    compel  a  specific  performance  of  the*  agreement  between  Messrs. 
Knowlbdob.  Baldwin  and  Cradock  and  the  Society,  I  cannot  grant  the  injunc- 
tion, which  is  merely  ancillary  to  what  the  Court  may  do  at  the 
hearing  of  the  cause. 

18*0.  THOMPSON  V.  KENDALL. 

20.'     *  (9  Simons,  397—400 ;  S.  C.  9  L.  J.  (N.  S.)  Ch.  318 ;  4  Jur.  631.) 

Mortgage — Foredoeure — Insolvent  mortgagor— Disclaimer  by  assignee 

SHADWELL.  ^Costo. 


v.-c. 

[897] 


The  assignee  of  an  insolvent  mortgagor  who,  by  his  answer  to  a  bill 
of  foreclosure  disclaimed,  and,  before  the  bill  was  filed,  had  consented 
to  join  in  conveying  the  estate  to  the  mortgagor,  and  had  distributed 
the  insolvent's  estate  amongst  the  creditors,  was  ordered  at  the  hearing 
to  be  paid  his  costs  of  the  suit  by  the  plaintiff. 

This  was  a  foreclosure  suit. 

About  three  years  after  the  mortgage  had  been  made,  the 
defendant  Kendall,  the  mortgagor,  took  the  benefit  of  the  Insol- 
vent Debtors'  Act,  and  the  defendant  Eatching  was  the  assignee 
of  his  estate.  Eitcbing,  in  his  answer,  said  that  he  did  not 
claim  any  estate,  right  or  interest  in  or  to  the  mortgaged  premises 
which  passed  to  him  as  assignee,  he  believing  that  the  same  were 
mortgaged  for  considerably  more  than  they  were  worth :  that,  in 
July,  1888,  the  plaintiff's  solicitors  informed  him  that  Kendall 
was  ready  to  convey  the  premises  to  the  plaintiff,  and  that  he 
was  a  necessary  party  to  the  conveyance,  as  assignee,  and  desired 
him  to  inform  them  to  whom  they  were  to  send  the  draft  for 
perusal  on  his  behalf :  that  he  directed  the  draft  to  be  sent  to 
his  solicitor,  and  the  same  was  afterwards  sent  to  and  approved 
of  by  his  solicitor,  and  then  returned  to  the  plaintiff's  solicitors ; 
after  which  time  no  communication  whatever  was  made,  by  the 
plaintiff  or  her  solicitors,  to  the  defendant  or  his  solicitor,  until 
he  was  served  with  the  subpcma :  that  he  had  duly  distributed 
all  the  assets  of  the  insolvent,  which  had  come  to  his  hands, 
amongst  the  creditors ;  and,  under  the  circumstances  aforesaid, 
he  disclaimed  all  estate,  right,  title  and  interest  in  and  to  the 
mortgaged  premises,  and  claimed  to  be  paid  his  costs  of  the  suit, 
by  the  plaintiff. 
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Mr.  Wigram  and  Mr.  Solomon  Atkinson  for  the  plaintiff.  TBoiipsoN 

V, 

Kbhdall. 
Mr.  Wray  for  the  defendant  Eitching.  r  39^  j 

Mr.  Simong  for  the  defendant  Walker,  a  mortgagee  prior  to 
the  plaintiff. 

The  defendants  Kendall  and  wife  did  not  appear  at  the 
hearing. 

The  plaintiff's  counsel  proposed  to  dismiss  the  bill  lis 
against  the  defendant  Walker,  with  costs,  and  as  against  the 
defendant  Eitching,  without  costs;  and  to  take  a  decree  of 
foreclosure  again^  Kendall  and  wife  only. 

Mr.  Wray  contended  that,  as  Kitching  disclaimed,  and  had 
disposed  of  the  insolvent's  assets,  and  as,  before  the  bill  was 
filed,  he  had  consented  to  join  in  conveying  the  mortgaged 
premises  to  the  plaintiff,  he  ought  to  be  paid  his  costs. 

Mr.  Wigram  and  Mr.  S.  Atkinson  contended  that  Kitching 
was  not  entitled  to  his  costs ;  and  cited  Collins  v.  Shirley  (1), 
Mauntford  v.  Scott  (2),  Woodward  v-,  Haddon  (8). 

The  Vicb-Ghancbllor  : 

Yon  have  unnecessarily  thrown  upon  the  assignee  *the  expense  [  *999  ] 
of  coming  to  the  hearing,  in  a  case  where  he  says,  by  his  answer, 
that  he  disclaims  all  interest  in  the  mortgaged  estate,  and  that 
he  has  distributed  the  assets  of  the  insolvent  amongst  the 
creditors.  It  seems  very  hard  that,  in  such  a  case,  the  assignee 
is  not  to  have  his  costs. 

Before  I  decide  the  point,  I  must  look  to  see  how  the  case  of 
Collins  V.  Shirley  stands  in  Beg.  Lib. 

Thb  Vicb-Chancbllor  :  Jum2\), 

I  have  examined  the  case  of  Collins  v.  Shirley,  in  Beg.  Lib. 
A.  1829,  fo.  2825,  B. ;  and  I  find  that  the  statement,  in  the 

(1)  'S2  B.  B.  307  (1  Buss.  &  M.  (3)  4    Sim.   606,    overruled;    see 
638).                                                             Cash  V.  Btlcher  (1842)  1  Hare,  310. 

(2)  18  B.  B.  189  (3  Madd.  .'»). 
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V. 
KXirDALL. 


[  •400] 


printed  report,  that  the  assignees  said  they  would  have  released 
the  equity  of  redemption  if  any  application  for  that  purpose  had 
been  made  to  them,  does  not  appear,  from  the  Registrar's  Book, 
to  have  been  in  their  answer ;  but  they  said  that  all  the  real  and 
personal  estate  of  the  insolvent  had  been  and  then  was  vested  in 
them;  and  then  they  disclaimed  all  interest  in  the  mortgaged 
premises  and  the  equity  of  redemption  thereof;  so  that  they 
admitted  that  they  had  the  interest  and  then  disclaimed  it ;  and 
that  admission  not  only  made  if  necessary  to  bring  them  to  the 
hearing,  but  also  showed  that  they  had  a  fund  to  answer  all  the 
costs  to  which  they  might  be  subjected  by  being  brought  to 
the  hearing. 

Here  the  assignee  disclaims,  and  also  states  that  he  was  ready 
to  join,  with  the  mortgagors,  in  conveying  the  mortgaged  estate 
to  the  plaintiff,  and  that  all  the  estate  *of  the  insolvent  which 
has  come  to  his  hands,  has  been  distributed  amongst  the 
creditors:  so  that  there  is  no  fund  applicable  to  answer  the 
costs  of  bringing  him  before  the  Court:  and,  under  these  circum- 
stances, I  think  that  the  plaintiff  ought  to  pay  the  costs  of 
bringing  the  assignee  before  the  Court. 


1888. 
i>#r.  4,  5. 

[  41»  ] 


MUNDT  V.  JOLLIFFE. 

(9  Simons,  413-^15.) 

[Bbversed  on  appeal  as  reported  in  5  My.  &  Cr.  167,  for  which 
see  a  later  volume  of  the  Revised  Reports.] 


1838. 
Dee.U. 

SHADW£LL, 

v.-c. 

[429  1 


BRAY  V.  WEST. 

(9  Simons,  429.) 

Trustee — Disclaimer — Costs. 

A  trustee  disclaimed  by  his  answer,  but  was  continued  as  a  party 
until  the  hearing :  Held,  nevertheless,  that  he  was  entitled  to  coets,  as 
between  party  and  party  only. 

One  of  the  defendants,  who  had  been  appointed  a  trustee  of 
the  property  in  dispute,  disclaimed  by  his  answer.  The  bill, 
however,  was  not  dismissed  as  against  him,  but  he  remained  a 
party  to  the  suit  at  the  hearing.    - 
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Mr.  StinUm,  for  the  defendant,  said  that  the  plaintiflf,  by 
allowing  the  defendant  to  remain  a  party  until  the  hearing,  had 
treated  him  as  a  trustee,  and  caused  him  to  incur  further  costs* 
and,  therefore,  he  was  entitled  to  costs  as  between  solicitor 
and  client. 

Mr.  Knight  Bruce,  Mr.  Bayley,  Mr.  WiUcock  and  Mr.  W. 
Morley  were  counsel  for  the  other  parties. 

Thb  Yicb-Ghancbllob  : 

The  defendant  was  first  properly  made  a  party,  as  a  trustee. 
When  he  put  in  his  answer  and  disclaimer,  he  divested  himself 
of  that  character,  and  afterwards  he  remained  on  the  record, 
simply,  as  a  party  who  was  not  a  trustee ;  and,  consequently,  he 
is  entitled  to  his  costs  as  between  party  and  party  only. 


Bbat>- 
Wiix. 


PEABSE  V.  PEAESE. 

(9  Simons,  430-432.) 

Fh>bate  duty — Indian  Government  notee — Conversion  into  stook 
registered  in  England — Conversion  not  completed  at  time  of  death. 

A  testator,  who  was  domiciled  in  England,  had,  in  the  hands  of  his 
agents  in  India,  certain  securities  of  the  Indian  Gfovemment,  the  principal 
and  interest  of  which  was  payable  in  India,  either  in  cash  or  by  bills  on 
the  India  Company,  at  the  option  of  the  creditor.  Shortly  before  his 
death,  he  accepted  an  offer  made  by  the  Company,  to  have  his  notes 
converted  into  stock,  to  be  registered  in  England,  and  to  be  saleable 
and  transferable  there.  The  ccmversion  was  not  completed  at  the 
testator's  death  nor  nntil  after  his  will  had  been  proved  in  England ; 
bat,  ultimately,  the  stock  was  transferred  to  his  executors :  Held,  that 
no  probate  duty  was  payable  in  respect  either  of  the  notes  or  the  stock. 

At  the  death  of  the  testator  in  the  cause  (who  was  domiciled 
in  England),  his  personal  estate  consisted,  partly,  of  certain 
promissory  notes  of  the  Indian  Government,  the  principal  and 
interest  of  which,  when  due,  was  payable  in  India,  either  in 
cash  or  by  bills  on  the  India  Company,  at  the  option  of  the 
holder ;  and,  at  his  death,  those  securities  were  deposited  with 
the  Accountant-General  and  Sub- Treasurer  at  Madras. 

A  few  months  before  the  testator  died,  the  Court  of  Directors 
issued  a  notice  giving  the  holders  of  such  notes  the  option  either 


188S. 
Dee,  14. 
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PB1.B8B  of  being  paid  off  or  of  converting  their  securities  into  stock,  with 
PKAB8&  permission  to  proprietors  in  Europe  to  have  their  stock  registered 
in  England,  so  as  to  make  it  saleable  and  transferable  in  London, 
like  other  public  stock.  In  consequence  of  this  notice  the  testator 
intimated,  to  the  proper  officer  at  the  India  House,  his  election 
to  have  his  notes  converted  into  stock  to  be  registered  in  England : 
but,  although  the  India  Company  were  bound  by  that  intimation, 
the  conversion  and  registry  of  the  testator's  notes  were  not  com- 
pleted until  a  considerable  time  after  his  will  had  been  proved  in 
England.  The  receipts  for  the  stock  were  afterwards  sent  to  the 
executors  by  the  Accountant-General  at  Madras,  and  the  stock 
was  transferred  into  their  names. 
[  4S1  ]  On  the  hearing  of  a  petition  in  this  cause  presented  by  the 

testator's  executors,  the  question  was  whether  probate-duty  was 
payable  on  the  notes  or  on  the  stock  into  which  they  had 
been  converted. 


Mr.  Swanaton  for  the  petitioners : 

The  cases  of  The  Attorney-General  v.  Dimond  (i)  and  The 
Attomey-Oeneral  v.  Hope  (2)  show  that  probate-duty  is  not  pay- 
able in  respect  of  the  property  in  question.  It  is  impossible  to 
distinguish  those  cases  from  the  present :  they  are  parallel  to  it 
iti  all  essential  circumstances.  In  those  cases  as  well  as  in  this 
the  property  existed  at  the  time  of  probate ;  but  it  existed  beyond 
the  jurisdiction  of  the  Ecclesiastical  Courts  of  this  country,  and 
it  was  afterwards  brought  within  the  jurisdiction.  The  only 
distiiiguishing  circumstance  is  the  agreement,  by  which  the 
testator  became  entitled  to  have  the  notes  converted  into  stock. 

Mr,  Knight  Bruce  and  Mr.  James  RitsseU  appeared  for  other 
piarties,  but  did  not  address  the  Court. 

The  VtCB-CHANOBLiiOR : 

All  that  the  Court  has  to  do  in  deciding  the  present  question, 
is  to  consider  what  was  the  actual  position  of  the  property  at  the 
time  when  prpbate  was  granted :  whether  there  was  any  agreement 
respecting  it,  is  immaterial. 

(1)  S6  E,  E.  732  (1  Cr.  &  J.  366).  (2)  37  E,  E.  29  (2  CI.  *.  F.      ). 
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The  notes  which  the  testator  had  were  simply  engagements,  by 
the  Governor-General  of  India  in  Council,  *to  pay  certain  sums, 
when  they  should  become  payable,  to  the  testator  or  his  order, 
at  the  general  treasury  at  Fort  William  in  Bengal,  either  in' 
cash  or  by  bills  of  exchange,  at  the  option  of  the  proprietor  pf 
the  notes,  to  be  drawn  on  the  Court  of  .Directors  of  the  India 
Company.  Therefore,  all  that  the  testator  had  was  a  right  to  be 
paid  the  amount  of  the  notes  or  to  receive  bills  for  it  at  the 
treasury  in  Bengal.  He  died  in  February,  1885.  In  his  lifetime 
a  notice  was  issued  by  which  an  option  was  given,  to  him  and 
the  other  holders  of  notes  of  the  same  description,  either  to  be 
paid  off,  or  to  convert  their  notes  into  stock :  and  there  can  be 
no  doubt  that  it  was  the  testator's  intention  to  convert  his  notes 
into  stock.  But,  at  the  time  when  probate  was  granted,  there 
was  no  debt  due  from  the  India  Company  to  the  estate, of  the 
testator,  which  could  be  sued  for  in  this  country. 

The  point  appears  to  me  to  be  settled  by  the  decision  in 
The  Attorney-General  v.  Hope. 


Pbabsb 

PSAB«B. 

[•432] 


HADOW  V.  HADOW, 

(9  Simons,  438—44 1 . ) 

Will — Infant — ^Maintenance. 

A  testator  gave  one-third  of  his  residuary  estate  to  his  wife,  and  the 
other  two-thirds  to  trustees  in  trust  for  his  children  at  21 :  and 
directed  that,,  until  the  shares  of  his  children  should  be  payable  to  them, 
the  income  thereof  should  be  paid  to  his  wife,  to  be  by  her  applied,  or, 
in  case  of  her  death,  to  be  applied,  by  the  trustees,  for  the  maintenance 
of  the  children :  Held,  that  the  wife  was  entitled  to  the  income  of  the 
children's  shares  during  their  minorities,  she  maintaining  them  in  a 
proper  manner. 

Hekbt  Patsick  Hadow,  Esq.,  by  his  will,  dated  28rd  of 
December,  1885,  after  giving  plate,  jewels,  and  other  articles  to 
his  wife,  Jane  Charlotte  Hadow,  gave  and  bequeathed  all  other 
his  personal  estate,  to  trustees  upon  trust  to  invest,  in  their 
names  in  manner  therein  mentioned,  so  much  of  the  trust 
monies  as  would,  from  the  dividends  thereof,  yield  the  yearly 
sum  of  300Z.,  and  to  pay  out  of  such  dividends,  to  his  three 
sisters  therein  named,  during  their  respective  lives,  annuities  of 


1838. 
1^.21. 

Sradwbll, 
V.-O. 
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HADow  lOOL  apiece:  and,  as  to  a  proportional  part  of  the  money  bo 
HiDow.  direeted  to  be  invested  and  of  the  secoritieB  on  which  the  same 
should  be  invested,  after  the  death  of  any  of  his  sisters,  in  trust 
for  his  wife  and  his  two  children,  and  to  be  paid  and  transferred 
in  the  same  manner  as  was  thereinafter  mentioned  in  respect  to 
his  remaining  property.  The  will  then  proceeded  thus :  "  and, 
after  providing  for  the  several  annuities  of  1002.  apiece  to  my 
said  three  dear  sisters,  upon  trust  that  my  said  trustees,  or  the 
survivors  or  survivor  of  them,  do  and  shall  stand  possessed  of 
the  residue  and  remainder  of  my  said  estate  or  effects  upon 
trust,  as  to  one  equal  third  part  or  share  thereof,  for  my  dear 
wife,  Jane  Hadow,  to  and  for  her  own  absolute  use,  benefit  and 
disposal,  and  to  be  paid  to  her  so  soon  as  conveniently  may  be 
after  my  decease;  and,  as  to  the  remaining  two  third  parts 
thereof,  upon  trust  that  my  said  trustees  do  and  shall  place  out 
the  same  at  interest  in  some  of  the  Parliamentary  stocks  or 
public  fuhds  of  Great  Britam,  or  on  real  securities  at  interest, 
and  do  and  shall,  from  time  to  time,  vary,  alter,  or  transfer  the 
same,  as  may  seem  expedient:  and,  as  to  one  moiety  of  such 
stocks,  funds  or  securities,  do  and  shall  pay,  assign  or  transfer 
[  *439  ]  the  *same  unto  my  son,  Reginald  Hadow,  as  and  when  he  shall 
attain  the  age  of  21  years ;  and,  as  to  the  remaining  moiety  of 
the  said  stocks,  funds  and  securities,  do  and  shall  pay,  assign 
and  transfer  the  same  unto  my  son  Henry  John  Hadow,  as  and 
when  he  shall  attain  his  age  of  21  years :  and  in  case  either  of 
them,  my  said  two  sons,  shall  die  without  having  attained  the 
said  age  of  21  years,  then  the  share  of  him  so  dying  of  and  in 
the  said  stocks  and  securities,  shall  go  and  be  paid  or  transferred 
to  the  survivor,  as  and  when  his  original  share  shall  have  become 
payable  as  aforesaid :  and  in  case  both  of  them,  my  said  two 
sons,  shall  die  without  attaining  the  said  age,  then  my  will  is 
that  the  said  shares  of  both  of  my  said  sons  of  and  in  the  said 
last-mentioned  stocks,  funds  and  securities,  shall,  from  and 
immediately  after  the  death  of  the  survivor  of  my  said  two  sons, 
be  paid  and  transferred  to  my  said  dear  wife,  Jane  Hadow,  to 
and  for  her  own  absolute  use,  benefit  and  disposal.  Provided 
always,  and  my  will  is  that,  until  such  stocks,  funds  and  securities 
shall  become  payable  as  aforesaid  to  my  said  sons,  the  dividends 
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thereof  shall  be  paid  over,  by  them  or  him  (i),  into  the  proper  Hadow 
haDds  of  my  said  dear  wife,  Jane  Hadow,  to  be  by  her  applied,  hadow. 
or,  in  case  of  her  death,  to  be  applied  by  my  said  trustees  or 
the  survivors  or  survivor  of  them,  for  and  towards  the  main- 
tenance, education  and  advancement  in  life  of  my  said  sons 
or  the  survivor  of  them,  in  such  manner  as  she  or  they  shall 
think  proper." 

Henry  John  Hadow  survived  his  father  and  died  an  infant 
in  1887. 

The  bill  was  filed  by  Reginald  Hadow  against  his  mother  and 
the  trustees  of  the  will.  It  stated  that  the  ^plaintiff  was  advised  [  *440  ] 
that,  under  the  trusts  of  the  will,  he  was  contingently  entitled  to 
two  third  parts  of  the  testator's  residuary  estate,  including  the 
sum  invested  to  answer  the  annuities,  subject  nevertheless  to 
the  payment  of  those  annuities;  and  that,  when  he  should 
attain  twenty-one,  he  would  become  absolutely  entitled  to  the 
two  third  parts  of  the  residuary  estate  subject  as  aforesaid  :  and 
that  he  was  further  advised  that,  out  of  the  dividends  of  the  two 
third  parts,  a  sufficient  sum  ought  to  be^  allowed  to  his  mother, 
for  his  maintenance  and  education ;  and  that  the  surplus  of  such 
dividends  ought  to  be  accumulated  for  his  benefit. 

The  bill  prayed  that  the  amount  of  the  testator's  estate  and 
effects  not  specifically  bequeathed,  might  be  ascertained ;  and 
that  the  two  third  parts  thereof  to  which  the  plaintiff  was  so 
entitled  as  aforesaid,  subject  as  aforesaid,  might  be  secured  for 
his  benefit;  and  that,  out  of  the  dividends  of  the  two  third 
partSy  a  sufficient  sum  might  be  paid,  to  his  mother,  for  his  main- 
tenance and  education,  and  that  the  surplus  of  such  dividends 
might  be  accumulated  for  his  benefit. 

Mrs.  Hadow,  in  her  answer  said  she  was  advised  that,  under 
the  willy  she  was  absolutely  entitled  to  one  third  part  of  the 
testator's  residuary  estate  for  her  own  absolute  use  and  benefit, 
subject,  as  to  such  part  thereof  as  was  set  apart  to  answer  the 
annuities,  to  the  same  annuities ;  and  that,  until  the  remaining 
two  third  parts  of  the  residuary  estate  should  have  become  pay- 
able under  the  trusts  of  the  will,  she  was  absolutely  entitled  to 
the  dividends  of  the  same  two  third  parts,  for  her  own  use  and 

(1)  So  in  brief. 
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Hadow      benefit,  she  being  willing  to  maintain^  educate  and  advance  the 
Hadow.      plaintiff  in  a  proper  manner. 

[441]  The    Solicitor-General    and    Mr.  G.  L.  Ruaselly    for    the 

plaintiff : 

The  proviso  in  the  will  directs  the  income  of  the  children's 
fortunes  to  be  paid  to  their  mother,  to  be  by  her  applied  for  the 
maintenance  and  education  of  the  children  as  she  may  thiuk 
proper.  The  mother,  therefore,  was  not  intended  to  take  any 
part  of  the  income  for  her  own  benefit.  Besides,  as  the  same 
words  are  used  with  respect  to  the  trustees,  the  C!ourt,  if  it 
decides  in  favour  of  the  mother's  claim,  must  hold  that,  if  she 
were  to  die  during  the  plaintiff's  minority,  the  trustees,  if  they 
maintained  him,  would  be  entitled  to  the  income  of  two- thirds  of 
tlie  residue :  that,  surely,  could  not  have  been  the  testator's 
intention.  Moreover,  the  testator  has  shown  the  measure  of  his 
bounty  to  his  widow ;  for  he  has  given  her  one-third  of  the 
residue  absolutely.  In  Berkeley  v.  Swinburne  (i)  there  was  no 
gift  to  the  testator's  sisters:  Hammond  v.  Neame{2),  Wetherdl 
V.  WUson  (8). 

Mr*  Knight  Bruce^   Mr.  Jacob,  Mr.  Norton,   and  Mr.  F. 
Bayley,  appeared  for  the  defendants. 

The  Yice-Chancellor  : 

I  do  not  think  that  the  gift  of  a  share  of  the  residue  to  the 
wife  at  all  alters  the  case. 

The  testator  meant  that  his  widow  and  children  should  live 
together,  and  that,  during  her  life,  she  should  have  the  income 
of  the  children's  property  to  maintain  them,  without  being 
liable  to  account. 

Declare  that  the  defendant,  Jane  Charlotte  Hadow,  is  entitled 
to  the  income  of  two-thirds  of  the  testator's  residuary  estate,  she 
maintaining  and  educating  the  plaintiff  in  a  proper  manner. 

(1)  38  B.  B.  187  (6  Sim.  613).  (3)  44  B.  B.  27  (1  Keen,  80). 

(2)  18  B.  B.  15  (1  Swanst.  3d). 
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CALDECOTT  v.  HARRISON.  isio 

(9  SimoM,  457—461 ;  S.  C.  9  L.  J.  (N.  S.)  Ch.  331 ;  4  Jur.  885.)  My\h 

Will— *' Cousins  "—-First  cousins.  Shadwkll, 

A  testator,  by  his  will,  gave  legacies  to  several  first  cousins,  describing  ^''^' 

each  of  them  as  his  cousin.  By  a  codicil,  he  gave  his  residuary  estate  [  ^^^  ] 
to  all  such  of  his  cousins  both  on  his  father's  and  mother's  side,  as 
should  be  living  at  his  decease,  and  to  all  the  children  of  such  of 
his  said  cousins  as  might  have  theretofore  died  or  might  die  in  his 
lifetime:  Held,  that  the  word  cousins  in  the  codicil  denoted  first 
cousins  only. 

Geo.  Glubley,  by  his  will  dated  the  6th  of  Mareh,  1885^ 
devised  as  follows : 

**  I  give  and  devise  all  and  every  my  messuages,  lands  and 
hereditaments,  situate  within  the  township,  precincts  and  terri- 
tories of  Waxholme,  in  Holdemess,  in  the  county  of  York,  unto 
Francis  Glubley  of  Waxholme  aforesaid,  the  son  of  my  cousin 
John  Clubley  of  Welbeck,  his  heirs,  and  assigns  for  ever,  subject 
nevertheless  to  and  charged  and  chargeable,  in  exoneration  of 
my  personal  estate,  with  the  payment  of  the  several  annuities  or 
annual  sums  of  money  following,  (that  is  to  say)  to  Mrs.  Smith, 
the  wife  of  my  late  cousin,  George  Smith,  an  annuity  of  S02.,  for 
and  during  her  natural  life ;  to  my  cousin,  Francis  Smith  and 
his  present  wife,  an  annuity  of  802.,  for  and  during  their  joint 
natural  lives  and  the  life  of  the  survivor  of  them  ;  to  my  cousin 
Thomas  Smith,  and  bis  present  wife,  an  annuity  of  80L  for  and 
during  their  joint  natural  lives,  and  the  life  of  the  survivor  of 
them  ;  to  my  cousin,  Ann  Wilkin,  and  her  present  husband,  an 
aanuity  of  SOL  for  and  during  their  joint  natural  lives  and  the 
life  of  the  survivor  of  them ;  to  my  cousin,  Eleanor  Galdecott, 
and  her  present  husband,  an  annuity  of  802.  for  and  during  their 
joint  natural  lives  and  the  life  of  the  survivor  of  them  ;  and  to  my 
cousin,  Mary  Musgrave,  and  her  present  husband,  an  annuity  of 
802.  for  and  during  *their  joint  natural  lives  and  the  life  of  the  [  *458  ] 
survivor  of  them."  The  testator  then  directed  his  other  real 
estates  to  be  sold,  and,  after  giving  several  legacies  out  of  the 
proceeds,  proceeded  thus : 

"  I  give  and  bequeath  all  the  rest,  residue,  and  remainder  of 
the  monies  arising  from  the  sale  of  my  said  real  estates,  and  all 
and  singular  my  personal  estate  and  effects,  of  what  nature  or 
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Oaldscott    kind  soever,  unto  the  said  John  Glubley  of  Welbeck,  and  the 
Harbison,    said  Francis  Clubley  of  Easington,  for  their  own  several  and 

respective  use  and  benefit  absolutely." 

The  testator  made  a  codicil,  dated  the  18th  of  April,  1885,  in 

the  following  words : 

"  Whereas,  in  and  by  my  said  will,  I  have  given  and  bequeathed 
all  the  residue  and  remainder  of  the  monies  to  arise  from  the 
sale  of  my  real  estate  therein  directed  to  be  sold,  and  my 
personal  estate  and  effects,  after  paying  or  satisfying  the  several 
legacies  therein  mentioned,  unto  my  cousin,  John  Clubley  of 
Welbeck,  and  Francis  Clubley  of  Easington,  for  their  own  use : 
now  I  do  hereby  revoke  and  make  void  said  bequest,  and,  instead 
thereof,  I  do  hereby  give  and  bequeath  all  said  rest  and  residue 
of  the  said  monies,  personal  estate,  and  effects,  unto  and  equally 
amongst  all  such  of  my  cousins,  both  on  my  father's  and  mother's 
side,  as  may  be  living  at  the  time  of  my  decease,  and  unto  and 
amongst  all  and  every  the  child  or  children,  living  at  my 
decease,  of  such  of  my  said  cousins  as  may  have  heretofore 
died,  or  may  die  in  my  lifetime,  leaving  a  child  or  children 
him,  her,  or  them  surviving,  the  child  or  children  of  any 
such  deceased  cousin  taking,  between  or  amongst  them  in 
[  M59 1  equal  shares,  such  part  or  portion  only  of  said  monies  *and 
effects  as  would  have  passed  to  his,  her,  or  their  parent  or 
parents,  if  living:  and  in  all  other  respects  I  do  hereby 
confirm  my  said  will." 

The  decree  referred  it  to  the  Master  to  inquire  and  state  what 
cousins  of  the  testator,  both  on  the  father's  and  mother's  side, 
were  living  at  his  death,  and,  if  any  of  them  were  then  dead, 
who  was  or  were  their  legal  personal  representatives,  and  also 
what  child  or  children  of  such  the  testator's  said  cousins  who  had 
died  in  the  testator's  lifetime,  were  living  at  his  decease,  and,  if 
any  of  them  were  then  dead,  who  were  their  legal  personal 
representatives. 

The  persons  who  came  in  and  claimed  before  the  Master, 
were  first  cousins  of  the  testator,  children  of  his  first  and  second 
cousins,  and  a  first  cousin  of  his  father. 

The  cause  now  came  on  to  be  heard  for  farther  directioiis. 
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Mr.  Knight  Bruce  and  Mr.  Elmsley,  for  the  plaintiffs,  who    Caldboott 
^ere  the  first  cousins  of  the  testator  living  at  his  death,     habribon. 
and  the  children  of  his  first  cousins  who  died  in  his 
lifetime : 

The  testator  has  mentioned,  in  his  codicil,  children  of  cousins 
as  well  as  cousins.  Now  every  child  of  a  cousin,  is  a  cousin ; 
and  therefore  it  is  necessary,  in  construing  the  codicil,  to  put 
a  restricted  sense  upon  the  word  "  cousins,"  and  to  hold  that  it 
means  first  cousins  only.  Besides,  it  appears  from  the  report, 
that  every  person  whom  the  testator  mentions  in  his  will  as  his 
cousin,  was  his  first  cousin. 

(The  Yicb-Ghancbllor  :  If  that  be  so,  the  testator  has  put  his       [  460  ] 
own  interpretation  upon  the  language  which  he  has  used.) 

Mr.  Koe,  for  James  Bradley,  the  first  cousin  of  the  testator's 
father: 

The  language  of  the  codicil  must  be  taken  in  an  extended 
sense ;  and  James  Bradley,  who  was  a  first  cousin  once  removed 
of  the  testator,  must  be  held  to  be  included  in  the  residuary 
bequest. 

Mr.  O.  Richards,  for  the  children  of  the  second  cousins  who 
died  in  the  testator's  lifetime : 

The  Court  cannot  put  that  confined  construction  upon  the 
language  of  the  codicil  which  the  counsel  for  the  plaintiffs  have 
contended  for.  On  looking  at  the  words  which  the  testator  has  - 
used,  in  his  codicil,  it  is  plain  that  he  meant  to  extend  his  bounty, 
and  not  to  confine  it'  within  the  former  limits.  The  language  is 
extremely  general.  It  includes  cousins  both  on  his  father's  and 
mother's  side.  A  second  cousin  or  the  child  of  a  first  or  second 
cousin,  is  as  much  a  cousin  as  a  first  cousin  is.  The  term  is 
a  flexible  one ;  and  there  is  nothing  in  this  codicil  to  limit 
it  to  first  cousins:  Sikox  v.  Bell(i),  Mayott  v.  Mayott{2), 
Charge  v.  Ooodyer(s). 

Mr.  TwdU,  for  the  executors. 

(1)  24  B.  B.  173  (1  Sim.  A  Si.  301).         (3)  27  B.  B.  42  (3  Bubs.  140). 

(2)  2  Br.  C.  C.  126. 
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Caldeoott 
Harsisok. 


[461] 


The  Vick-Ghanciellor  : 

I  admit  that  the  word  ''coasins/'  if  ased  simpliciterf  would 
include  cousins  of  every  description.  But  the  Court  frequently 
is  obliged  to  put  a  restricted  sense  on  general  words. 

In  my  opinion,  wills,  like  all  other  instruments,  are  best  con- 
strued when  you  can  find  out,  from  the  context  of  the  instrument 
itself,  in  what  sense  the  testator  has  used  the  term,  the  meaning 
of  which  is  disputed.  Here  it  is  stated  that,  whenever  he  has 
named,  in  his  will,  persons  as  his  cousins,  they  are  all  of  them 
persons  who  stood  in  the  relation  of  first  cousins  to  him.  In 
the  codicil  he  gives  his  residuary  estate  to  such  of  his  cousins  on 
his  father*s  and  mother's  side  as  might  be  living  at  his  decease, 
and  to  all  the  children  living  at  his  decease  of  such  of  his  said 
cousins  as  might  have  theretofore  died  or  might  die  in  his  life- 
time. As,  therefore,  he  uses  the  words  **  cousins  and  children 
of  cousins,"  it  is  obvious  that  he  must  use  the  term  **  cousins  " 
in  a  restricted  sense ;  for  the  children  of  cousins  are  not  meant 
to  take  directly,  but  by  way  of  substitution. . 

I  think  that  the  true  interpretation  of  the  will  and  codicil 
taken  together,  is  that,  by  the  word  ''cousins,"  the  testator 
meant  first'  cousins,  simply  and  strictly,  without  any  qualifica- 
tion. Therefore  Bradley,  who  was  a  first  cousin  once  removed, 
can  not  take ;  nor  can  the  children  of  first  cousins,  unless  they 
happen  to  come  in  by  way  of  substitution. 

I  assume  that  to  be  true  which  has  been  stated  to  me,  namely, 
that  every  person  called  a  cousin  in  the  will,  is  a  first  cousin. 
That  is  an  important  fact  (i). 


1839. 
Jan.  28. 

Shadwsll, 
V.-C. 

[469] 


WEBB  V.  KELLY. 

(9  Simons,  469— 472.) 

Will— Gift  for  maintenanoe  of  infant  great  nieces — ^Income  of  deceased 
infant*B  share. 

A  testator  directed  his  trustee  to  apply  the  rents  of  his  freehold  estates, 
during  the  life  of  his  wife,  for  the  maintenanoe  and  education  of  his 
two  great  nieces,  and,  after  his  wife's  death,  to  sell  the  estates  and 
apply  the  proceeds  to  the  use  and  benefit  of  both  his  great  nieces,  share 
and  share  alike,  but,  if  there  should  be  but  one  of  them  living  at  his 
wife's  ddftth,  to  the  use  and  benefit  of  the  suryiying  great  niece  only. 

(1)  See  Slade  y.  Fook$,  ante,  p.  268. 
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One  of  the  great  niecee  died,  an  infant,  in  the  lifetime  of  the  wife :        Webb 
Held,  that  a  moiety  of  the  rents  accrued  between  her  death  and  the  «. 

death  of  the  widow,  did  not  go  to  the  surviving  great  niece  or  result  to        Kblly. 
the  testator's  heir,  but  belonged  to  the  deceased  great  niece's  personal 
representative. 

Philip  Montague,  by  his  will  dated  the  15th  of  March,  1780, 
after  reciting  that  he  had,  by  a  marriage  bond  then  in  the  hands 
of  William  Barford,  made  a  provision  for  his  wife  Kezia  by  the 
dividend  of  IJOOt.  of  his  Old  South  Sea  Annuities,  willed  that  the 
dividend  of  the  remaining  2,800{.,  that  is,  the  dividend  of  the 
whole  4,000{.  of  his  said  annuities,  should  be  paid,  as  an 
additional  provision  for  his  wife,  during  her  life,  and  that  the 
said  additional  sum  of  2,8002.  should  be,  as  soon  as  conveniently 
oonid  be  after  his  death,  invested  in  the  hands  of  William  Bar- 
ford  and  John  Glementson  for  the  same  uses  and  trusts  that  he 
had  before  settled  by  the  before-mentioned  bond :  and  he  willed 
that  the  said  John  Glementson  should  receive  the  rent  of  his 
freehold  estates  at  Fiddington  in  the  county  of  Somerset  and  at 
Wingfield  in  the  county  of  Berks,  during  the  life  of  his  wife,  and 
apply  it,  in  equal  shares,  to  the  maintenance  and  education  of 
his  two  great  nieces  Mary  Baker  and  Anna  Maria  Baker :  and, 
after  his  wife's  decease,  he  empowered  Glementson  and  willed 
him  to  sell  both  the  estates  and  apply  the  monies  arising  there- 
from, in  the  most  advantageous  manner,  to  the  use  and  benefit 
of  both  his  said  great  nieces,  share  and  share  alike,  or,  if  there 
should  be  but  one  of  them  living  at  the  time  of  his  wife's  decease, 
to  the  use  and  benefit  of  the  surviving  sister  only ;  but  he  declared 
that  he  made  *that  bequest,  to  his  two  great  nieces,  upon  a      [  ^470  ] 
supposition  that  the  public  security  would  continue  good,  and 
the  dividend  of  his  above  named  annuities  be  regularly  paid  his 
wife  during  her  life ;  but  that,  if  public  security  should  fail  and 
the  dividends  of  the  above  mentioned  Old  South  Sea  Annuities 
should  not  be  regularly  paid  his  wife,  he  empowered  Glementson 
and  willed  that  he  should  sell  both  the  above  named  estates  and, 
with  the  money  thence  arising,  purchase  her  the  best  annuity  he 
could  for  her  life :  and  he  appointed  his  wife  and  Glementson 
executors  of  his  will. 

The  testator  died  shortly  after  the  date  of  his  will.    Mary 
Baker  died  in  July,  1784,  an  infant  and  unmarried.    Kezia 
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Wbbb       Montague,  the  testator's  widow,  died  in  November,  1815.    Anna 
KBIJ.T.       Maria  Baker   married    Edward  William  Webb    and    died   in 
November,  1884. 

The  dividends  on  the  South  Sea  Stock  having  been  regularly 
paid  during  the  widow's  life,  one  question,  on  the  hearing  of  a 
petition  in  the  cause,  was  whether  Anna  Maria  Webb  became 
entitled,  on  the  death  of  her  sister,  Mary  Baker,  to  the  whole  of 
the  rents  of  the  estates  at  Fiddington  and  Wingfield. 

Mr.  Knight  Bruce,  for  parties  claiming  under  Anna  Maria 

Webb: 

The  sole  object  in  postponing  the  sale  of  the  freehold  estates 

was  to  secure  an  income,  of  a  certain  amount,  to  the  wife. 

Supposing  that  object  to  be  removed,  there  is  an  absolute  gift  to 

the  two  great  nieces ;  for  both  the  income  and  the  produce  of 

the  two  estates  are  given  to  them ;  and  there  is  a  gift  over,  to 

the  survivor,  in  the  event  of  one  [of  J  them  dying  in  the  widow's 

lifetime.    It  is  plain  that  the  testator  intended  the  income  to  go 

[•471]      *over  with  the  capital;  for  it.  would  be  unreasonable  that  the 

representatives  of  the  deceased  great  niece  should  continue  to 

receive  one  moiety  of  the  income  pur  autre  vie,  after  the  capital 

has  gone  over. 

The  Vigb-Ghanoellob  : 

The  only  subject  of  the  gift  over,  is  the  monies  arising  from 
the  sale  of  the  freehold  estates.  In  the  preceding  clause  the 
testator  wills  that  John  Glementson  should  receive  the  rent  of 
his  estates  during  the  life  of  his  wife,  and  apply  it,  in  equal  shares, 
to  the  maintenance  and  education  of  his  two  great  nieces :  they 
are,  therefore,  made  tenants  in  common  of  the  rent,  during  the 
life  of  the  wife.  Then,  after  the  death  of  the  wife,  Mr.  Clement- 
son  is  to  sell  the  estates ;  and  the  monies  arising  therefrom  are 
to  go  to  the  two  great  nieces  equally,  if  both  survive  the  wife ; 
but,  if  only  one  survives,  the  whole  is  to  go  to  the  survivor. 
Consequently  there  is  no  doubt  that,  as  against  parties  claiming 
under  Anna  Maria  Webb,  the  representatives  of  Mary  Baker,  are 
entitled  to  one  moiety  of  the  rent  accrued  in  the  lifetime  of 
the  widow. 
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Another  question  was,  whether  the  testator's  heir  was  entitled 
to  a  moiety  of  the  rents  that  accrued  between  the  death  of  Mary 
Baker  and  the  death  of  the  widow. 
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Mr.  Jqcob  for  the  heir : 

The  only  trust  that  is  declared  of  one  moiety  of  the  rents,  is 
for  the  maintenance  and  education  of  Mary  Baker :  therefore  no 
trust  is  declared  beyond  her  life ;  and,  consequently,  there  is  a 
resulting  trust,  for  the  heir^  as  to  one  moiety  of  the  rents 
accrued  between  her  death  and  the  death  of  the  widow. 


Mr.  MatthewSf  Mr.  Willcock,  Mr.  Webster^  and  Mr.  Stone 
appeared  for  the  other  parties. 


[472] 


Thb  Vice-Chancellor  : 

I  think  that  a  gift  for  the  maintenance  and  education  of 
the  legatee,  is  an  absolute  gift ;  so  that,  in  this  case,  Mary 
Baker  was  entitled  to  a  moiety  of  the  rents  during  the  life  of 
the  widow. 


WATSON  V.  HAYES. 

(9  Simons,  500^501.) 
[Rbyebsbd  on  appeal  as  reported  in  6  My.  &  Gr.  at  p.  125,  to 
be  contained  in  a  later  volume  of  the  Bevised-Eeports.] 


1839. 
Jan.  25,  SO. 

Shadwell, 

v.-c. 

(500] 


JUBBER  V.  JUBBER. 

(9  Simons,  503—508.) 

Will — •*  Unmarried  children  " — Child  marrying  after  testator's  death — 
Bequest  to  executors — Uncertainty. 

A  testator  gave  to  his  wife  the  use  of  all  his  property,  for  the  benefit 
of  herself  and  unmarried  children,  that  they  might  be  comfortably  pro- 
vided for  so  long  as  she  should  live ;  and,  after  her  death  he  disposed 
of  it  amongst  all  his  children.  The  testator  left  four  married  and  three 
unmarried  children.     One  of  the  three  married  after  his  death :  Held, 

19-2 


1889. 
Jan.  26. 

Shadwbll, 
V.-C. 

[503] 
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JvBBBK  that  the  widow  and  the  three  children  who  were  unmarried  at  the 

«*  testator's  death,  were  entitled,  equally,  to  the  income  of  the  property 

JVBBKB.  during  the  widow's  life. 

A  request,  by  a  testator,  that  a  handsome  gratuity  should  be  given 
to  each  of  his  executors,  is  void  for  uncertainty. 

Gbo.  Jubbbb  made  his  will,  dated  the  10th  of  Febraary,  1886, 
in  the  following  words : 

''  First,  I  will  have  all  my  lawful  debts  paid  and  discharged : 
2ndly,  I  will  and  bequeath  to  my  wife  Martha,  at  my  decease, 
500Z.  of  lawful  money  of  Great  Britain,  for  her  own  use  and 
disposal,  also  the  use  of  all  my  property,  whether  houses,  land, 
money  in  the  funds  or  elsewhere,  interest  of  money,  rents,  or 
goods  or  chattels,  for  the  benefit  of  herself  and  unmarried  children, 
that  they  may  be  comfortably  provided  for  as  long  as  my  wife 
Martha  may  remain  in  this  life ;  and,  when  it  shall  please  God 
to  call  her  hence,  I  will  and  bequeath  as  follows :  Srdly,  I  will 
and  bequeath  to  my  eldest  son,  Jas.  Morris,  25/.  sterling,  he 
having  had  already  considerably  more  than  his  share  of  my 
property,  and  has  no  right  to  have  more:  4thly,  I  will  and 
bequeath  to  my  six  remaining  children,  viz.  Henry,  Anne,  Susan, 
Emma,  Louisa,  and  George,  the  remainder  of  my  property,  after 
all  my  debts  and  legacies  are  paid,  to  be  equally  divided ;  and, 
if  any  of  the  six  aforesaid  sons  and  daughters  shall  have  received 
any  part  of  my  property  in  advance,  for  furniture,  &c.,  such  sum 
[  ^604  or  sums  shall  *be  deducted  from  their  share  of  the  remainder : 
Sthly,  that  if  my  two  sons,  to  whom  I  have  granted  a  lease  of  the 
premises  in  the  High  Street,  Oxford,  shall  be  disposed  to  purchase 
the  premises  they  now  rent  in  the  High  Street,  Oxford,  they  shall 
be  at  liberty  so  to  do  for  a  sum  of  money  not  exceeding  2,200/. 
including  all  the  fixtures,  and  shall  have  three  months  to  con- 
sider of  their  determination  after  they  have  received  notice  in 
writing  of  a  determination,  on  the  part  of  my  executors,  to  offer 
the  premises  for  sale :  6thly,  I  expect  that,  after  all  the  debts  due 
to  me  are  collected  and  my  debts  paid,  there  will  be  a  consider- 
able sum  over  and  above  all  demands  on  me ;  I  will  have  all  such 
sum  or  sums  funded  for  the  benefit  of  my  wife  and  children  as 
aforesaid :  7thly,  I  have  to  request  that  my  son  Henry,  Mr. 
Bridgewater  and  Mr.  Underbill,  will  see  this  my  will  executed, 
or  any  two  of  them,  with  liberty  to  choose  a  third  person." 
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The  testator,  shortly  afterwards,  made  a  codicil,  but  without      Jubbka 
date,  and  which  was  as  follows  :  "  1  request  a  handsome  gratuity      jubbbb. 
to  be  given  to  each  of  the  executors :  8thly,  I  will  and  bequeath, 
to  my  grand-daughter,  60Z.  of  good  lawful  money  of  Great  Britain, 
free  from  duty  &c. :   9thly,  I  will  and  bequeath,  to  Elizabeth 
Burden,  60Z.  of  good  lawful  money  of  Great  Britain,  free  of 
doty  <&c.:   lOthly  and  lastly,  that  if  any  one  or  more  should 
attempt  to  put  this  will  of  mine  into  Chancery,  he,  she,  or  they 
shall  be  excluded  from  the  whole  of  the  benefit  arising  out  of  it. 
If  any  dispute  shall  occur,  it  shall  be  settled  by  arbitration,  which 
shall  be  final,  without  appeal  and  without  reference  to  the  law. 
My  meaning  is  merely  this,  that  all  my  six  remaining  children 
shall  equally  share  alike  either  in  money  or  property  ^valued      [  *M6  ] 
to  them,  and  that  not  to  take  place  till  after  the  death  of  my 
wife  Martha." 

The  testator  died  on  the  20th  of  May,  1887,  leaving  Martha 
Jobber,  his  widow,  and  seven  children,  all  of  whom  had  attained 
twenty-one,  him  surviving. 

At  the  testator's  death,  four  of  the  children,  who  were  defen- 
dants, were  married.  The  plaintiff  Henry  Jubber,  afterwards 
married ;  but  the  two  other  children  had  never  been  married. 

The  bill  alleged  that  considerable  doubts  had  arisen  with 
respect  to  the  nature  and  extent  of  the  interest  which,  under  the 
provisions  of  the  will,  Martha  Jubber  was  entitled  to  in  the  pro- 
perty the  use  of  which  was  given  to  her  for  the  benefit  of  herself 
and  her  unmarried  children ;  that  Martha  Jubber  claimed  to  be 
entitled  to  receive,  for  her  life,  the  rents,  issues  and  profits  of  all 
Boeh  property,  to  her  own  exclusive  use,  so  long  as  or  in  case 
none  of  the  testator's  unmarried  children,  should  choose  or  con- 
tinue to  reside  with  her  and  to  form  part  of  her  family :  and  that, 
on  the  other  hand,  such  of  the  testator's  children  as  were  not 
married  at  the  time  of  his  death,  claimed  to  be  entitled  to  some 
share  or  interest  in  the  rents,  issues  and  profits  jointly  with 
Martha  Jubber;  and  they  alleged  that  she  was  a  trustee,  for 
them,  of  some  certain  and  definite  proportion  of  such  rents,  issues 
and  profits,  and  that  they  were  respectively  entitled  to  receive 
such  proportion  whether  they  resided  with  her  or  not,  so  long  as 
they  continued  to  be  unmarried,  and  that  their  rights  to  such 
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JuBBBB      proportion  would  not  be  forfeited  or  lost  by  reason  of  any  sabse- 
JUBBBB.      quent  marriage,  inasmuch  as  they  were  not  married  persons,  and 
[  •soe  ]      answered  the  description  in  the  will  of  the  testator's  ^unmarried 
children,  at  the  date  of  his  will  and  at  the  time  of  his  death. 

The  bill  prayed  that  the  will  might  be  declared  well  proved, 
and  that  the  trusts  thereof  and  of  the  codicil  might  be  carried 
into  execution,  and  that  the  rights  and  interests  of  all  persons 
under  the  same  might  be  declared  and  secured. 

Mr.  Mylne^  for  the  plaintiff,  said  that  his  client  was  satisfied 
that  his  father  intended  his  mother  to  have  the  absolute  control 
over  the  income  of  the  residuary  property ;  but,  if  the  Court 
should  be  of  opinion  that  she  was  a  trustee  of  it  for  herself 
and  her  unmarried  children,  then  that  the  plaintiff  was  entitled 
to  one-fourth  of  it,  and  that  his  interest  did  not  cease  on 
his  marriage. 

Mr,  Knight  Bruce  and  Mr.  WiUcock,  for  Geo.  Jubber,  one  of 
the  unmarried  children,  said  that  each  of  the  testator's  unmarried 
children  was  entitled  to  a  share  of  the  residue :  that  the  testator 
had  given  a  specific  portion  of  his  property  to  his  wife  for  her 
own  use  and  disposal ;  but  had  not  used  those  words  in  the 
bequest  in  question,  which  showed,  strongly,  that  he  intended 
her  to  take  the  property  which  was  the  subject  of  that  bequest, 
in  a  different  manner :  Wethereli  v.  Wilson  (i) ;  Woods  v.  Woods  (2). 

Mr.  Craig,  for  Mrs.  Jubber,  and  the  other  children,  all  of 
whom  were  favourable  to  their  mother's  claim,  contended  that 
the  testator  had  given  the  whole  income  o(  his  residuaVy  estate 
[*M)7]  to  Mrs.  Jubber,  in  anticipation  *that  his  unmarried  children 
would  live  with  her,  which  they  had  a  right  to  do  if  they  thought 
fit;  and  he  cited  Robinson  v.  Waddelotc  (8). 

.The  Yicb-Ghancbllor  having  said,  in  the  course  of  the 
argument,  that  the  word  *^  unmarried  "  had  two  significations, 
one,  a  person  who  had  never  been  married,  and  the  other,  a 
person  who  had  ceased  to  be  married,  but  that  a  gift  to  an 

(1)  44  B.  B.  27  (1  Keen,  80).  (3)  42  B.  B.  138  (8  Sim.  134). 

(2)  43  B  B.  214  (1  My.  &  Cr.  401). 
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unmarried  person,  had  never  been  held  to  mean  a  gift  to  that  Jubbsb 
person  so  long  as  he  should  remain  onmarried,  delivered  jubbbb. 
judgment  as  follows: 

My  opinion  is  that  the  children  who  were  unmarried  at  the 
death  of  the  testator,  are  entitled  to  participate,  with  their 
mother,  in  the  income  of  the  fund.  The  term  **  unmarried  "  is 
dengnatio  personarum ;  and,  if  once  the  child  is  entitled  to 
participate  in  the  fund  by  filling  the  character  of  an  unmarried 
child,  he  will  not  lose  that  right  if  he  subsequently  marries. 

The  testator  draws  a  marked  distinction  between  the  legacy  of 
5001.,  which  he  gives  absolutely  to  his  wife,  to  be  applied  by  her 
as  she  thinks  proper,  and  the  fund  which  he  gives  to  her  for  the 
benefit  of  herself  and  her  unmarried  children ;  and  he  has  gone 
on  to  explain  his  meaning.  He  says:  ''That  they  may  be 
comfortably  provided  for."  Therefore,  he  not  only  confers  a 
bounty,  but  assigns  a  reason  for  it. 

I  am  inclined  to  think  that  the  widow  and  unmarried  children 
take  the  provision  made  for  them,  as  tenants  in  common ;  but 
I  will  not  make  any  declaration  as  to  whether  they  take  in 
that  character  or  as  joint-tenants,  as,  at  present,  it  would  be 
premature  so  to  do. 

I  am  of  opinion  that  the  request  that  a  handsome  gratuity       [  608  ] 
should  be  given  to  each  of  the  executors,  is  void  for  uncertainty ; 
but  I  shall  not  give  any  such  recommendation  as  was  given  by 
Sir  Joseph  Jbkyll,  in  Peck  v.  HaUey  (i),  as  I  do  not  think  I  am 
at  liberty  so  to  do. 

Declare  that  the  widow  and  the  children  who  were  unmarried 
at  the  testator's  death,  are  entitled,  equally,  to  the  income  of  the 
residuary  fund  during  the  life  of  the  widow,  and  that  the  bequest 
to  the  executors  is  void  for  uncertainty. 

(1)  2  P.  Wma.  387. 
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1889.  WARBURTON  v.  EDGE  (I). 

Jan.  26,  28.  ^^  SimonB,  3a8--514 ;  8.  C.  8  L.  J.  (N.  S.)  Ch.  Ill ;  3  Jur.  166.) 

SKAD^h,  SoUdtor-LieiL 

'*  '  A  solicitor  who  had  been  employed  by  an  administralzix  in  the 

■^  '^^  J  administration  of  the  deceased's  estate,  was  also  employed  as  her  solicitor 

in  a  suit  subsequently  instituted  by  a  creditor  of  the  deceased.  Pending 
the  suit,  the  administratrix  went  to  reside  abroad,  and  forbade  the 
solicitor  to  proceed  any  further  with  the  suit.  Afterwards  the  creditor 
obtained  a  decree  and  a  receiTer  of  the  estate  was  appointed.  Papers 
relating  to  the  estate  had  come  into  the  solicitor's  possession,  not  for 
the  purposes  of  the  suit  merely,  but  for  those  and  other  purposes,  and 
he  claimed  a  lien  on  them  for  his  costs  of  the  suit,  and  other  business. 
A  petition,  by  the  creditor,  praying  for  a  reference  to  ascertain  whether 
the  solicitor  had  any  lien  on  the  papers,  and  that  he  might  be  ordered 
to  deliver  them  up  to  the  receiTer,  was  dismissed. 

By  the  decree  in  this  caase,  made  on  the  10th  of  June,  1887, 
it  was  referred  to  the  Master  to  take  an  accoont  of  the  sums  of 
money  which,  in  the  lifetime  of  W.  P.  Warborton,  the  testator 
in  the  cause,  were  received  and  paid  by  Andrew  Edge,  as  the 
solicitor,  agent  or  attorney  of  W.  P.  Warborton.  By  an  order  of 
the  7th  of  July,  1888,  it  was  referred  to  the  Master  to  appoint 
[  *609  ]  a  receiver  of  A.  Edge's  personal  estate,  and  it  was  ^ordered  that 
the  defendant,  who  was  his  daughter  and  administratrix,  should 
deliver  over,  to  the  receiver,  all  securities,  in  her  hands,  for  such 
personal  estate,  together  with  all  books,  papers  and  writings 
relating  thereto ;  and  that  the  defendant,  her  solicitors,  attomies 
or  agents  should  be  restrained,  until  the  further  order  of  the 
Court,  from  receiving  certain  sums  therein  mentioned  which  were 
due  to  A.  Edge's  estate,  and  also  any  monies,  being  part  of  the 
proceeds  of  that  estate,  then  in  the  hands  of  Messrs.  Snow  &  Co., 
bankers,  or  of  C.  H.  Stedman,  gentleman,  or  any  agent  of  the 
defendant,  or  any  other  monies,  securities  for  money,  stocks, 
funds  or  effects  beloiiging  to  A.  Edge's  estate.  On  the  6th  of 
August,  1838,  a  receiver  was  appointed.  By  the  decree  on  further 
directions,  made  in  July,  1838,  it  was  declared  that  A.  Edge  was, 
at  his  decease,  indebted  to  W.  P.  Warburton's  estate  in  7,263Z., 
and  the  defendant  was  ordered  to  pay  that  sum,  to  the  plaintiffs, 
out  of  A.  Edge's  assets  come  to  her  hands ;  and,  if  she  should 

(1)  See /lire 5aii?fef,[1898]2Cfh.l,      M.  R,  ([1898]  1  Ch.  pp.  9,  10)  and 
67  L.  J.  Ch.  284,  78  L.  T.  336,  where      by  RiOBY,  L.  J.  (p.  19).— O.  A.  S. 
this  case  ia  queBtioned  by  LnrnLBT, 
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not  admit  assets  sufficient  for  that  purpose,  then  an  account  was    Warburton 
to  be  taken  of  A.  Edge's  estate  possessed  by  her.  edqk. 

In  1835  the  defendant  had  gone  to  reside  in  France,  and, 
as  it  was  alleged,  carried  with  her  large  sums  the  produce  of 
A.  Edge*8  estate. 

The  defendant  had  employed  Stedman  to  act  as  her  solicitor 
in  the  administration  of  A.  Edge's  estate ;  and  she  also  employed 
him  as  her  solicitor  in  this  cause  until  some  time  in  the  year  1837, 
when  she  wrote  to  him,  from  Paris,  saying  that  she  wished  no 
further  proceedings  to  be  taken  or  expense  incurred  in  the  suit. 
Bhe,  however,  continued  to  employ  him  to  collect  A.  Edge's  per- 
sonal estate,  and  to  remit  the  produce  to  her.  *Stedman,  in  the  [  ^^lo  ] 
course  of  his  acting  as  the  defendant's  solicitor,  got  into  his 
possession  various  deeds  &c.  relating  to  A.  Edge's  estate ;  and 
he  claimed  a  lien  upon  them  for  costs  in  this  suit  and  in  other 
matters  in  which  he  had  so  acted. 

The  plaintiffs  being  unable,  owing  to  the  defendant's  residing 
abroad,  to  make  effectual  that  part  of  the  order  of  July,  1838, 
which  directed  the  defendant  to  produce  all  the  papers  in  her 
custody  relating  to  A.  Edge's  personal  estate,  presented  a  petition 
stating  as  above,  and  submitting  that  Stedman,  as  the  solicitor 
for  the  defendant  in  thii  suit,  and  as  an  officer  of  the  Court,  was 
subject  to  an  order  of  thd  Court  in  all  matters  relating  to  the  suit ; 
and  praying  that  he  might  be  ordered  to  deliver,  to  the  receiver, 
or  to  deposit  with  the  Master,  all  deeds  &c.  in  his  custody  or 
power,  belonging  or  relating  to  A.  Edge's  personal  estate,  subject 
nevertheless  to  such  his  right  or  interest  by  way  of  lien  thereon 
as  he  might  be  entitled  to,  make  out  or  establish ;  and,  in -case 
he  should  claim  any  such  lien,  then  that  he  might,  within  >ten 
days  subsequently  to  such  delivery  or  deposit,  deliver,  into  the 
Master's  office,  a  particular  in  writing  of  such  lien ;  and  that  it 
might  be  referred,  to  the  Master,  to  inquire  into  the  validity, 
nature  and  extent  thereof;  and,  in  case  such  lien  should  be 
claimed  in  respect  of  any  bill  of  costs,  then  that  the  Master 
should  be  at  liberty,  if  required  by  the  parties  and  if  necessary, 
to  tax  such  costs  and  to  take  such  accounts  as  might  be  neces- 
sary to  ascertain  the  amount  due  in  respect  of  such  lien,  to  the 
intent  that  the  same  might  be  satisfied  out  of  such  personal  estate 
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wabbubtok  of  A.  Edge  as  might  be  recovered,  received  or  made  available  out 
Edgb.  of  or  by  means  of  the  deeds,  documents  or  papers  so  being  in 
[  *6ii  ]  Stedman's  ^possession,  or,  otherwise,  out  of  such  personal  estate 
as  might  come  to  the  hands  of  the  receiver,  if  deemed  proper  and 
just :  and  that  Stedman  might  account,  before  the  Master,  for 
all  sums  of  money  received  by  him,  as  such  solicitor  and  agent 
of  the  defendant,  on  account  of  the  personal  estate  of  A.  Edge 
not  paid  over  by  him  before  he  had  notice  of  the  order  of  July, 
1888:  and  that,  for  the  better  discovery  of  the  matters  afore- 
said, Stedman  might  be  ordered  to  produce  before  the  Master, 
upon  oath,  all  books,  papers  and  writings  in  his  custody  or 
power,  relating  thereto ;  and  that  he  might  be  examined  upon 
interrogatories  or  otherwise  as  the  Master  should  direct. 

Stedman  made  an  affidavit,  in  which  he  deposed  that  the 
documents  came  into  his  possession,  as  the  defendant's  solicitor, 
for  general  purposes  and  not  merely  for  the  purposes  of  the  suit. 

Mr.  Knight  Bruce  and  Mr.  A  nderdon,  in  support  of  the  petition, 
said  that  the  petitioners  wanted  those  papers  only  that  related 
to  Andrew  Edge's  personal  estate,  against  which  they  had  estab- 
lished a  heavy  demand ;  that  Stedman  took  the  papers  with  notice 
of  the  pending  suit ;  that  ho  no  longer  acted  for  the  defendant. 
Miss  Edge ;  that,  if  the  papers  had  remained  in  Miss  Edge's 
possession,  she  must  have  delivered  them  up  to  the  receiver ; 
that  a  solicitor  could  not  stand  in  a  better  situation  than  his 
client ;  but  that  what  the  latter  was  bound  to  do,  the  former  was 
bound  to  do:  and  they  relied  on  Baker  v.  Henderson  (i),  and 
Beli  V.  Taylor  (2). 

[  612  ]  Mr.  Jacob  and  Mr.  Toniano,  for  Mr.  Stedman.     *     *     * 

[  513  ]       Thb  Yicb-Chancbllor  : 

When  this  case  came  before  me  on  Saturday  last,  my  attention 
not  having  been  then  called  to  the  nature  of  Mr.  Stedman's  affi- 
davit, I  was  impressed  with  the  notion  that  it  would  be  governed 
by  the  decisions  in  Baker  v.  Henderson^  and  Bell  v.  Taylor.    But, 

(1)  4  Sim.  27.  ''That  case  presents      [1898]  2  Gh.  p.  10. 
no  difficulty,"  per  Lihdlbt,  M.  B.,  (2)  42  B.  B.  162  (8  Sim.  216). 
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in  Baker  v.  Henderson^  the  decree  had  directed  the  estates  to  be   Wabbubton 

sold,  and  the  title-deeds  to  be  deposited  with  the  Master,  in  the       edob. 

osnal  manner :  and  it  was  stated,  as  a  fact,  that  the  plaintiff's 

solicitor  was  in  possession  of  the  deeds,  and  claimed  a  lien  on 

them  for  his  costs  of  the  suit,  and  refused  to  produce  them.   And 

what  the  Court  said,  was  that  the  solicitor  had  no  lien  on  the 

deeds  anterior  to  the  suit,  and  that  they  were  in  his  hands  for 

the  purposes  of  the  suit.    In  Bell  v.  Taylor  the  deeds  had  been 

deposited,  by  the  defendant,  with  his  attorney,  for  the  purposes 

of  the  suit,  and  were  admitted  to  be  either  in  his  possession  or  in 

that  of  his  town-agents.     Moreover,  the  deeds  were  directed,  by 

the  decree,  to  be  given  up  to  the  plaintiff;  so  that  they  must  be 

taken  to  have  belonged  to  him  ab  oiigine ;  and,  consequently, 

no  lien  could  have  attached  upon  them. 

This  case  is  totally  different  from  either  of  those  cases ;  for, 
here,  the  deeds  did  not  come  into  the  possession  of  the  solicitor 
solely  for  the  purposes  of  the  suit,  as  in  Bell  v.  Taylor ;  nor,  as 
in  Baker  v.  Henderson,  does  the  solicitor  claim  a  lien  on  the  deeds 
for  the  costs  *of  the  suit  only.  What  he  says  in  his  affidavit,  [  *5U  ] 
is  that  all  and  every  the  documents  came  into  his  hands,  after  the 
death  of  Andrew  Edge,  for  general  purposes  as  well  as  the  purposes 
of  the  suit.  Nor  does  he  claim  a  lien  on  them  for  costs  incurred 
in  this  suit  only ;  but  also  for  other  business  done  for  Miss  Edge 
as  the  administratrix  of  her  late  father.  And  it  appears,  from 
the  affidavit,  that  there  was  other  business  done  by  him,  for  Miss 
Edge,  in  the  administration  and  for  the  protection  of  the  estate. 
Therefore,  he  must  have  a  lien  on  the  deeds  prior  to  the  right  of 
Miss  Edge  to  take  them  out  of  his  hands,  and  consequently  prior 
to  the  right  of  the  plaintiffs,  who  are  merely  general  creditors  on 
the  deceased's  estate,  and  who,  therefore,  can  only  take  the  estate 
as  they  find  it. 

It  does  not  at  all  follow  that,  because  Miss  Edge  might  have 
asked  for  the  taxation  of  Mr.  Stedman's  bills,  therefore  the 
plaintiffs  may  ask  for  it.  For,  if  all  the  debts  had  been  paid 
and  the  residue  ascertained,  and  Miss  Edge  had  thought  proper 
to  assign  the  whole  of  it  to  A.  B. :  could  A.  B.  have  claimed  to 
have  those  bills  taxed  which  were  not  his  bills  ?  The  plaintiffs 
come  in,  incidentally  only,  by  virtue  of  the  decree ;  and,  therefore. 
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Wahbubtok  the  Court  has  no  jurisdiction  to  direct  the  taxation  of  the  bills 
E^K.       on  their  application.     Nor  would  it,  I  think,  have  had  that 
jurisdiction,  if  this  petition  had  been  the  petition  of  the  receiver 
as  well  as  of  the  plaintiflb :  but,  in  fact,  it  is  not  so. 

Mr.  Stedman  chooses  to  stand  upon  his  legal  right;  and, 
therefore,  I  cannot  make  any  order  on  this  petition. 

Petiti4)n  dismissed  mthout  costs. 


ias9.  HALL  v.  SEVERNE  (1). 

Jan.  30.  (9  Simons,  515^619.) 

Shadwsll  ^ill — Besidue  to  be  divided  among  legatees — ^Bights  of  legatees  under 

V.-C.  codicil. 

[  615  ]  A  testator,  by  his  will,  gaye  pecuniary  legacies  to  seyeral  persons,  and 

directed  his  residue  to  be  divided  amongst  his  before-mentioned 
legatees  in  proportion  to  their  several  legacies  thereinbefore  given.  By 
a  codicil,  which  he  directed  to  be  taken  as  part  of  his  wiU,  he  gave 
several  pecuniaiy  legacies  to  persons  some  of  whom  were  legatees  under 
his  will,  and  declared  that  the  several  legacies  mentioned  in  the  codicil 
were  given  to  the  therein-mentioned  legatees  in  addition  to  what  he 
had  given  to  them  or  any  of  them  by  his  will :  Held,  that  none  of  the 
legatees  imder  the  codicil  were  entitled  to  share  in  the  residue  in  respect 
of  their  legacies  under  the  codicil. 

William  Metgalfb,  by  his  will  dated  the  20th  September,  1881, 
gave  pecuniary  legacies  to  several  individuals  and  charities,  and, 
amongst  the  former,  a  legacy  of  IQDI.  to  Henrietta  Bannister ; 
and  then  expressed  himself  as  follows:  ''I  give  and  bequeath, 
unto  my  executors  and  trustees  hereinafter  mentioned,  my  lease- 
hold house.  No.  46,  Fore  Street  in  the  city  of  London,  and  my 
leasehold  warehouse  in  London  Wall,  upon  trust  to  receive  the 
annual  rents  thereof,  and  to  invest  the  same,  in  some  or  one  of 
the  public  funds,  in  their  joint  names,  and  to  pay,  distribute  and 
divide  the  annual  interest  and  dividends  of  any  of  my  stocks 
and  funds  which  may  remain  after  paying  the  before-mentioned 
legacies,  during  the  continuance  and  term  of  my  said  leases  of 
my  said  house  in  Fore  Street  and  warehouse  in  London  Wall, 
unto  and  amongst  all  and  every  the  before-mentioned  individual 
legatees  (but  not  charities)  who  shall  be  then  living,  in  the  pro- 
portions which  their  several  legacies  shall  bear  to  the  amount  of 
(1)  In  re  CourtauliPM  EitaU,  W.  N.  (1882)  p.  186. 
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the  said  interest  and  dividends :  and  from  and  after  the  expiration  Hall 
of  the  said  leases,  then  I  direct  my  said  executors  and  trustees  sbvsbns. 
to  sell  out  the  said  monies  so  standing  in  the  funds  in  their  joint 
names,  and  to  pay  and  distribute  and  divide  the  same,  unto  and 
amongst  all  and  every  the  said  individual  legatees  who  fthall  be 
*then  living,  in  the  proportions  aforesaid :  and  I  give  and  bequeath  [  *516  ] 
unto  my  executors  and  trustees  hereinafter  nam^,  the  lease  of 
my  house  in  which  I  now  reside,  all  my  household  furniture,  plate, 
linen,  china  and  other  my  effects  therein,  and  all  that  annuity  or 
yearly  sum  of  about  180^  payable  to  me  by  one  Daniel  Alder 
on  his  bond,  and  all  other  my  estate  and  effects  not  hereinbefore 
specifically  bequeathed  or  disposed  of,  upon  trust  to  sell  and 
dispose  thereof  as  early  as  convenient  after  my  decease,  and  to 
pay  and  divide  the  monies  to  arise  therefrom,  after  defraying  the 
expenses  of  such  sale  and  incident  thereto,  unto  and  amongst 
all  and  every  my  before-mentioned  legatees,  or  such  of  them  as 
shall  be  then  living,  in  the  proportions  that  their  several  personal 
legacies  hereinbefore  given  and  bequeathed  unto  them,  shall  bear 
to  the  produce  of  my  said  leasehold  house,  plate,  china,  annuity 
and  effects." 

The  testator,  by  a  codicil  dated  the  4th  of  October,  1886,  which 
he  directed  to  be  added  to  and  taken  as  part  of  his  will,  gave 
pecuniary  legacies  to  several  persons  (some  of  whom  were  legatees 
under  his  will),  and,  amongst  them,  a  legacy  of  200Z.  to  Henrietta, 
the  wife  of  John  Powell  Bannister,  to  whom  he  had  given  a  legacy 
of  1002.  by  his  will :  and  he  declared  that  the  several  legacies 
therein  mentioned  were  given  to  the  therein  mentioned  legatees, 
in  addition  to  what  he  had  given  to  them  or  any  of  them  by 
his  will. 

On  the  hearing  of  the  cause  for  further  directions,  one  question 
was  whether  the  legatees  under  the  codicil,  were  entitled  to  share 
in  the  residue  with  the  legatees  under  the  will. 

Mr.  Knight  Bruce  and  Mr.  G.  Richards  appeared  for  the 
plaintiffs. 

Sir  n\  Home,  Mr,  lAoyd  and  Mr.  Bagahawe,  for  the  testator's       [  517  ] 
personal  representative.    »    »    » 
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Hall  Mr.  Craig^  for  Mr.  and  Mrs.  Bannister  [cited  Sherer  v. 

SsvBBMB.     Bishop  (1) .] 

(Thb  Yicb-Chancbllob  :  The  opinion  attributed  to  Lord 
Commissioner  Eyre  in  the  report  of  that  case,  seems  a  very 
extraordinary  one.) 

That  case  goes  much  further  than  it  is  necessary  for  me  to 
contend  for.  Hentvood  v.  Ocerend(2)  does  not  resemble  the 
present  case.     *     ♦     » 

[  5]8  ]       Thb  Yicb-Ghancellor  : 

The  testator,  by  his  will,  directs  his  residuary  estate  to  be 
divided  amongst  his  before-mentioned  legatees,  in  proportion 
to  their  several  legacies  thereinbefore  given  and  bequeathed  to 
them  :  consequently  the  persons  who  are  to  take  the  residue  are 
the  legatees  named  in  the  will,  and  the  proportions  in  which  they 
are  to  take  it  are  the  proportions  which  the  legacies  thereinbefore 
given  to  them  respectively  bear  to  the  amount  of  the  residue. 

(His  Honour  then  read  the  codicil.) 

It  appears  to  me  that  the  legacy  of  2002.  given  to  Mrs.  Bannister, 
is  a  substantive  gift  of  200Z.  declared  to  be  in  addition  to  what  he 
had  given  her  by  the  will,  but  not  to  carry  a  further  share  of  the 
residue  in  proportion  to  itself. 

I  cannot  say  that  I  accede  to  the  decision  in  SIterer  v.  Bishop. 

Declare  that  the  legatees  under  the  will  are  entitled  to 
[  *6i9  ]  distributive  shares  of  the  clear  residue  of  the  testator's  *estate 
rateably  with  and  in  proportion  to  the  amounts  of  their  respective 
legacies  under  the  will.  And  declare  that  the  legatees  under  the 
codicil  are  not,  nor  are  or  is  any  or  either  of  them,  entitled,  in 
respect  of  their  legacies  under  the  codicil,  to  any  distributive 
shares  or  share  of  the  said  residue. 

(1)  4  Br.  C.  C.  55.  a  will  and  was  consequently  omitted 

(2)  I  Mer.  23.  A  case  which  from  the  Bevised  Reports.— O.  A.  S. 
turned  upon  the  special  context  of 
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PHILLIPS  V.  JONES  (1).  i839. 

(9  SimonB,  519—622 ;  S.  0.  3  Jur.  242.)  Jan^. 

Landlord   and   tenant — ^Lease   of  coal   mine — Payment   of   rent —     Shadwbll, 
Injunction.  V.-C. 

The  plaintiff  was  lessee  of  a  coal  mine  at  the  rent  of  300/.  a  year  and  [  ^^9  ] 
subject  to  a  royalty  of  10«.  for  every  wey  of  coals  raised,  in  each  year* 
above  600,  that  being  the  quantity  considered  to  be  paid  for  by  the 
300/.  a  year ;  and  the  plaintiff  was  authorized  to  determine  the  lease  on 
the  coal  being  worked  out.  The  plaintiff  worked  the  mine  for  several 
yean;  and,  when  it  was  nearly  exhausted,  he  was  prevented,,  by 
accident  and  defects  in  it,  from  continuing  to  work  it,  except  at  a 
ruinous  expense.  The  OousT  refused  to  restrain  the  defendant  from 
suing  for  the  rent  of  300/.  a  year,  although  the  plaintiff  offered  to  pay 
him  lOs.  per  wey  for  all  the  remaining  coal. 

The  plaintiff  was  lessee  for  21  years,  under  the  defendant, 
of  a  piece  of  ground  in  Monmouthshire,  with  liberty  to  dig 
for  coals  under  it,  at  the  yearly  rent  of  300/.,  to  be  paid 
whether  any  coal  should  or  should  not  be  raised,  and  subject 
to  a  royalty  of  10«.  for  every  wey  that  should  be  raised  in 
each  year  of  the  term  over  and  above  600,  that  being  the 
quantity  considered  to  be  paid  for  by  the  yearly  rent  of  800/. 
The  lease  contained  a  proviso  enabling  the  plaintiff  to  determine 
the  term  in  case  all  the  coal  should  be  exhausted  before  the 
expiration  of  it. 

After  the  plaintiff  had  worked  the  mines  for  some  years,  and 
had  paid  the  defendant  2,780/.  in  respect  of  the  rent  and  royalty, 
he  discovered  that,  owing  to  certain  unforeseen  defects  in  the 
mines  and  to  accidents  in  ^attempting  to  work  them  (which  were  [  *^^^  ] 
mentioned  in  the  bill),  he  could  not  continue  the  working  except 
at  a  ruinous  expense;  and,  thereupon,  he  gave  the  plaintiff 
notice  of  his  intention  to  determine  the  lease ;  but  the  defendant 
refused  to  accept  a  surrender  of  it,  insisting  that  the  plaintiff 
was  bound  to  get  the  remaining  coal,  and  brought  an  action 
against  him  for  the  rent  of  800/.  a  year. 

The  bill  prayed  for  an  injunction  to  restrain  the  action,  the 
plaintiff  offering  to  pay  the  defendant  10a.  per  wey  for  all  the 
coal  which,  on  a  reference  to  the  Master,  should  be  found  to 
have  been  under  the  land  at  the  date  of  the  lease,  on  being 
allowed  what  he  had  already  paid. 

(i)  8imp§on  y.  IngUky  (1872)  26  L.  T.  543;  reversed  27  L.  T.  695,  C.  A. 
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Prilups  ~  Mr.  Knight  Bruce,  Mr.  Jacob,  and  Mr.  Puller,  now  showed 

JoMBB.  cause  against  dissolving  the  injunction : 

The  object  of  the  parties  to  the  lease  was  a  sale  of  the  coal 
at  a  certain  sum  per  wey,  and  the  price  of  it  is  thrown  over 
the  whole  term,  by  instalments  of  not  less  than  8001.  a  year. 
By  the  terms  of  the  lease,  the  plaintiff  will  be  at  liberty  to 
determine  it  when  the  coal  is  exhausted ;  but,  in  exhausting  it, 
he  will  ruin  himself.  The  quantity  remaining  (if  any),  is  very 
small ;  and  ought  it  not  to  be  considered  as  exhausted,  when  it 
cannot  be  gotten  except  at  a  most  ruinous  expense?  If  the 
plaintiff  (as  he  offers  to  do)  pays  the  defendant  for  the  whole 
of  the  coal  that  was  under  the  land,  every  object  of  the  lease 
will  be  answered.  Indeed,  the  defendant  will  be  placed  in  a 
better  situation  than  if  he  had  waited  for  his  money  until  the 
whole  of  the  coal  had  been  worked  out :  Smith  v.  Morris  (i). 
[  *52i  ]  The  ^argument  for  the  plaintiff  in  that  case  prevailed ;  and 
every  word  of  it  is  applicable  to  the  present  case.  The  plaintiff 
was  to  pay  for  600  weys  of  coal  yearly,  whether  he  raised  that 
quantity  or  not ;  and  it  would  be  defeating  all  the  purposes  of 
justice,  if  the  8001.  a  year,  which  he  was  so  to  pay,  were  not 
put  on  the  footing  of  a  penalty :  AaUey  v.  Weldon  (2). 

Mr.  Spence  and  Mr.  Oirdlestone  appeared  for  the  defen- 
dant, but 

The  Yice-Changellob,  without  hearing  them,  said : 

This  case  is  materially  different  from  the  case  of  Smith  v. 
Morris :  for  that  case  proceeded  on  this,  namely,  that,  by  the 
terms  of  the  lease  the  lessee  was  bound  to  work  the  mine ;  and, 
in  respect  of  the  produce,  a  certain  royalty  was  to  be  paid  to 
the  lessor ;  and  it  was  said  that  the  circumstances  of  the  mine 
were  such  that  the  lessee  would  be  ruined  if  he  were  compelled 
to  work  it,  and,  therefore,  it  was  just  that  he  should  be  relieved 
from  the  covenant  to  work  the  mine,  if  he  gave  the  landlord 
all  that  he  could  have  been  entitled  to  if  the  mine  had  been 
worked  according  to  the  covenant,  that  is,  a  royalty  of  9s.  6d. 
for  every  wey  of  coals  contained  in  the  land.  But  this  lease  is 
(1)  2  Br.  0.  a  811.  (2)  5  B.  B.  618  (2  Bos.  &  P.  346). 
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eonstmcted  in  a  different  manner.  In  the  first  instance  there 
was  to  be  paid,  yearly  daring  the  term  of  21  years,  a  gross  sum 
of  8002.,  whether  the  coal  was  worked  or  not ;  and  a  royalty  of 
10«.  per  wey  was  to  be  paid  if  more  was  raised  than  600  weys ; 
and  there  was  a  covenant  in  the  lease,  which  bound  the  lessee 
to  work  the  mines.  Then  came  a  proviso  enabling  the  lessee, 
on  giving  notice,  *  to  determine  the  ^  lease,  when  all  the  coal 
shoold  be: worked  out:  and,  consequently,  when  all  the  coal 
should  be  exhausted,  the  tenant  might,  by  giving  the  required 
notice,  free  himself  from  all  the  obligations  of  the  lease.  If  an 
action  had  been  brought,  on  the  covenant,  to  compel  the  plain- 
tiff to  continue  the  working  of 'the  mines,  and  there  had  been 
no  other,  reservation  in  the  lease  than  a  royalty  of  a  certain 
sum  per  wey  on  all  the  coal  raised,  then  the  Court  would  have 
applied  the  principle  of  Smith  v.  Morris^  and  would  have  relieved 
the  plaintiff  from  the  expense  of  working  an  unprofitable  mine, 
on  his  paying  the  defendant  for  all  the  coal  under  the  land; 
which  would,  in  substance,  be  giving  him  all  that  he  was 
entitled  to  under  the  lease ;  for  he  could  derive  no  benefit  from 
compelling,  the  plaintiff  to  continue  the  working  of  the  mine. 
In  this  case,  however,  there  is  a  fixed  sum  of  800Z.  a  year  to 
be  paid,  whether  the  mines  are  worked  or  not :  and,  therefore, 
the  Court  cannot  relieve  the  plaintiff  from  the  payment  of 
that  sum. 

The  consequence  is  that  the  order  for  dissolving  the  injunc- 
tion, so  far  as  it  restrains  the  action  on  the  covenant  to  pay.  the 
3001.  a  year,  must  be  made  absolute. 


Phillips 

JONBS. 


[  •622  ] 


The  ATTORNEY-GENERAL  v.  WILSON  (1). 

(9  Simons,  526—630  ;  S.  0.  8  L.  J.  (N.  8.)  Ch.  119.) 

Witness — Subpcena  duces- tecum. 

A  witness,  a  partner  in  a  bank,  was  requiied,  by  a  Bubposna  ducea 
tecum,  to  produce  aU  books  and  acoounte,  in  hia  custody  or  power, 
containing  any  entries  relating  to  6,500/.  Consols,  or  to  the  dividends 
thereof,  or  the  application  or  disposition  thereof,  or  relating  to  the 


(1)  Lee  y.  Angaa  (1S66)  L.  B.  2  Eq. 
63,  3d  L.  J.  Ch.  370,  14  L.  T.  324 ; 
Crawiher  r.  AppUhy  (1873)  L.  B.  9 

B.IL — VOL.  XLVn. 


0.  P.  23,  28, 43  L.  J.  0.  P.  7,  29  L.  T. 
580;  and  see  now  the  Bankers'  Books 
Evidence  Act,  1879. 

20 


1889. 
Feh.b. 

Shadwbll, 
V.-C. 

[626] 
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A.-G*  matters  in  question  in  the  suit :  Held,  that  the  witness  was  not  coni- 

V.  pellable  to  produce  any  books,  ftc  because  the  language  of  the  wbpcma 

Wilson,  ,^^^^^  ^p^  general,  and  because  the  books  ftc  relating  to  the  stock,  were 

partnership  property,  and  his  copartners  would  not  consent  to  his 

producing  them. 

This  case  is  reported,  on  the  argoment  of  a  demurrer,  ante, 
page  178. 

A  commission  having  issued  for  the  examination  of  witnesses 
in  the  cause,  Thomas  Blayds,  who  was  one  of  the  partners  in 
the  bank  of  Messrs.  Beckett  &  Co.,  at  Leeds,  was  served,  by  the 
relators  and  plaintiffs,  with  a  mbpoena  duces  tecum^  requiring 
him  to  produce,  before  the  commissioners,  all  and  every  the 
books  and  book  of  account  and  other  books  and  accounts,  in 
his  custody,  possession  or  power,  containing  any  entries  relating 
to^  the  sum  of  6,600Z.  Three  per  cent.  Consolidated  Bank 
Annuities,  and  the  sum  of  5002.  secured  on  the  tolls  of  the  Leeds 
and  Wakefield  turnpike  road,  then  or  late  respectively  belonging 
to  the  mayor,  aldermen  and  burgesses  of  the  borough  of  Leeds, 
or  any  part  thereof  respectively,  or  the  dividends  or  interost 
thereof  respectively,  or  the  application  thereof,  or  the  purchase 
or  .investment  of  the  said  Bank  Annuities  or  of  any  part  thereof : 
and  all  books,  accounts,  papers  and  writings  in  his  custody,  pos- 
session or  power,  relating  to  the  said  Bank  Annuities  and  sum 
of  600Z.  or  any  part  thereof  respectively,  or  the  dividends  or 
interest  thereof,  or  containing  or  showing  the  sums  of  money 
belonging  to  the  said  mayor,  aldermen  and  burgesses  invested 
in  the  public  funds  or  elsewhere,  and  the  securities  for  the 
same,  and  the  proceeds  and  accumulations  thereof,  or  the  appli* 
cation  or  disposition  thereof,  or  relating  to  the  matters  in  question 
in  this  cause. 
[  527  ]  Mr.  Blayds  declined  to  produce  before  the  commissioners  the 

books  mentioned  in  the  subpcena^  on  the  ground  that  he  had 
none  such  in  his  individual  possession,  and  that  it  was  not 
competent  to  him  to  remove  or  produce  the  books  of  the 
partnership  without  the  assent  of  his  copartners.  Whereupon 
the  relators  and  plaintiffs  served  him  with  notice  of  a  motion 
•that  he  might  be  ordered  to  attend  before  the  commissioners 
at  his  own  expense,  and  to  produce  before  them  all  and  every 
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the  books  and  book  of  account  &c.,  following  the  words  of        A.-6. 
the  svbpcena,  Wilson. 

Mr.  Jacob  and  Mr.  Walker,  in  support  of  the  motion. 

Mr.  Knight  Bruce,  for  Mr.  Blayds,  said  that  the  evbpcsna 
waa  too  vague:  that  it  was  the  duty  of  the  party  issuing  a 
tubpctna  duces  tecum,  to  describe,  with  particularity,  the  docu- 
ments which  he  required  the  witness  to  produce:  and  that 
though  a  plaintiff  had  a  right  to  subject  a  defendant  to  the 
trouble  of  examining  all  his  books  in  order  to  discover  whether 
they  contained  any  entries  relating  to  the  subject  of  the  suit, 
yet  there  was  no  such  right  with  regard  to  a  mere  witness, 
who  was  not  at  all  interested  in  the  matter  in  dispute :  that, 
moreover,  Mr.  Blayds  deposed  that  he  was  unable  to  produce 
the  books  without  the  consent  of  his  copartners^  and  that  they  . 
would  not  give  their  consent. 

Mr.  Jacob,  in  reply.     ♦     *     ♦ 

The  Yice-Chancbllor  :  [^28] 

No  case  has  been  cited  to  me  in  which  effect  has  ever  been 
given  to  a  subpoena  duces  tecum  couched  in  such  terms  as  these : 
for  an  application  is  now  made  to  me,  not  that  Mr.  Blayds  may 
attend  and  produce  some  five  or  six  given,  specified  documents, 
but  that  he  may:  ''attend  and  produce,  before  the  commis- 
sioners, all  and  every  the  books  and  book  of  account,  and  other 
books  and  accounts,  in  his  custody,  possession  or  power,  con- 
taining any  entries  relating  to  the  sum  of  6,500Z.  Three  per 
cent.  Consolidated  Bank  Annuities,  and  the  sum  of  5001. 
secured  on  the  tolls  of  the  Leeds  and  Wakefield  turnpike  road, 
now  or  lately  respectively  belonging  to  the  mayor,  aldermen, 
and  burgesses  of  Leeds,  in  the  county  of  York,  or  any  part 
thereof  respectively,  or  the  dividends  or  interest  thereof,  or  the 
application  thereof,  or  the  purchase  or  investment  of  the  same 
Bank  Annuities,  or  of  any  part  thereof ;  and  all  books,  accounts, 
papers  and  writings  in  his  custody,  possession  or  power,  relating 
to  the  said  Bank  Annuities  and  sum  of  600/.,  or  any  part  theredf 
respectively,  or  the  dividends  or  interest  thereof,  or  containing 
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A..G.        or  showing  the  sams  of  money  belonging  to  the  said  mayor, 
Wilson.      aldermen  and  burgesses,  invested  in  the  public  stocks  or  funds, 
or  elsewhere,  and  the  securities  for  the  same,  and  the  proceeds 
and  accumulations  thereof,  or  the  application  or  disposition 
thereof,  or  relating  to  the  matters  in  question  in  this  cause." 
[  ^629  ]  In  my  opinion,  this  subpoena  is  much  too  large  and  ^vague 

to  enable  the  Court  to  act  upon  it :  for  it  extends,  not  by  any 
particular  description  but  by  a  general  description,  to  all  books 
and  accounts  in  the  possession  or  power  of  Mr.  Blayds  which 
relate  to  the  matters  in  question  in  the  cause. 

Now  I  think  that,  if  a  subpcma  duces  tecum  is  issued  for  a 
vast  variety  of  documents,  it  cannot  be  an  objection  to  the 
conduct  of  the  party  who  refuses  to  produce  them,  that  there 
were  some  which  he  might  have  produced,  and  others  which 
he  could  not  produce  :  because  he  is  not  called  upon  to  produce 
some  of  the  documents,  but  he  is  called  upon  to  produce  all 
of  them. 

I  never  remember  to  have  seen  a  subpoena  duces  tecum  in  this 
form :  and  it  strikes  me  that  it  would  be  very  singular  if  this 
Court  should  take  upon  itself  to  order  the  witness  to  produce 
these  documents,  when,  if  it  were  called  upon  to  order  a  defen- 
dant to  produce  documents  (though  he  had  admitted  every  one 
of  them  to  be  in  his  possession  and  to  be  material  to  establish 
the  plaintiff's  case)  it  would  not  make  an  order  for  the  pro- 
duction of  any  of  them,  if  they  were  merely  described  in 
the  manner  in  which  they  are  described  in  this  subpoena  duces 
tecum. 

Then  Mr.  Blayds  is  called  upon  to  produce  those  documents 
which  are  in  his  possession  or  power.  But  it  is  as  plain  as  it 
can  be,  upon  the  face  of  the  affidavits  in  opposition  to  the 
motion,  that  these  documents  are  not  in  his  possession  or 
power,  so  that  he,  alone,  without  the  consent  of  his  co-partners, 
can  produce  them :  and  nothing  whatever  is  sworn  to  on  behalf 
of  the  plaintiffs,  which  shows  me  or  induces  me  to  believe  that 
I  *580  ]  Mr.  Blayds  has  that  possession  or  power  over  the  books,  ^which 
will  enable  him  to  produce  them,  his  co-partners  objecting  to 
their  being  produced. 

In  my  opinion,  then,  this  is  a  case  quite  of  a  novel  kind. 
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In  the  first  place,  the  Biibpcena  is  too  general  for  the  Court  to 
give  effect  to  it ;  and,  in  the  next  place,  it  not  only  does  not 
appear  that  Mr.  Blayds  has  the  documents  in  his  possession 
or  power,  but  it  does  most  satisfactorily  appear  that,  if  I  were 
to  make  the  order,  it  could  not  be  complied  with ;  because  the 
two  Messrs.  Becketts,  the  partners  with  Mr.  Blayds,  would  not 
allow  the  production  of  the  documents ;  and  consequently  this 
motion  ought  to  be  refused  with  costs. 


A.-o. 

«. 

Wilson. 


JARVI8  V.  POND  (1). 

(9  Simons,  549—554 ;  S.  0.  8  L.  J.  (N.  S.)  Ch.  167.) 

Will — Legacy — Substitution. 

A  testatrix  having  two  sons  and  two  daughters  living,  gave  a  legacy 
to  each  of  them,  and  then  gave  the  residue  to  Mary,  one  of  her  daughters, 
for  life :  "  and,  after  her  decease,  I  will  that  the  said  property  be  equally 
divided  amongst  such  of  my  sons  and  daughters  as  may  be  living  at 
the  decease  of  the  said  Mary :  and  in  case  of  the  decease  of  any  of  my 
said  sons  or  daughters,  the  surviving  children  of  any  of  my  sons  or 
daughters,  to  have  their  fathers'  or  mothers'  part."  The  testatrix  had 
had  another  son  and  daughter,  both  of  whom  were  dead  at  the  date  of 
her  wiQ,  leaving  children :  Held,  that  their  children  were  entitled  to 
ahares  of  the  residue. 

Mart  Pond  made  her  will,  dated  in  the  year  1807,  in  the 
following  words:  "I  give  and  bequeath,  unto  my  son-in-law 
John  Gurr,  the  sum  o!  2002. ;  to  my  daughter-in-law,  Hannah 
Pond,  widow  of  my  late  son  Gilbert  Pond  deceased,  the  sum 
of  2002. ;  to  my  son  William  Pond,  the  sum  of  2002.,  to  be  paid 
to  them  within  six  months  next  after  my  decease :  also  I  give 
and  bequeath,  to  my  son  Samuel  Pond,  the  interest  of  2002., 
being  lOZ.  a  year,  to  be  paid  to  him  or  his  present  wife,  during 
the  term  of  their  or  either  of  their  natural  lives :  to  my 
daughter  Elizabeth  Such,  the  interest  of  2002.,  being  102.  a 
year,  to  be  paid  to  her  during  the  term  of  her  natural  life. 
The  last  two  legacies  I  leave  in  the  manner  mentioned,  in 
consideration  that  neither  of  the  parties  have  children.  Also 
I  give  and  bequeath  to  my  daughter,  Mary  Pond,  all  the  residue 
and  remainder  of  my  property,  goods  and  chattels,  subject  to 

(1)  In  re  Luetu's  Will  (1880)  17  Oh.  D.  788. 


1889. 
Feb.  15. 

Shadwell, 
V.-O. 

[649] 
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jartis  the  payment  of  the  above-mentioned  legacies,  daring  her  natural 
Pond.  life;  and,  after  her  decease,  I  will  that  the  said  property  be 
equally  divided  amongst  such  of  my  sons  and  daughters  as 
may  be  living  at  the  time  of  the  decease  of  the  said  Mary 
Pond :  and,  in  case  of  the  decease  of  any  of  my  said  sons  or 
daughters,  the  surviving  children  of  any  of  my  sons  or  daughters 
to  have  their  fathers'  or  mothers'  part,  to  be  equally  divided, 
amongst  them." 
[  550  ]  The  testatrix  died  in  1809.    Four  of  her  children  survived 

her,  namely,  Samuel,  William,  Elizabeth  the  wife  of  J.  Such, 
and  Mary,  but  none  of  them  had  any  issue.  The  testatrix  had 
had  three  other  children,  Gilbert,  John,  and  Sarah  the  wife  of 
John  6urr,  all  of  whom  were  dead  at  the  date  of  her  will. 
Gilbert  and  Sarah  left  children,  but  John  left  no  issue.  Mary 
Pond,  the  daughter,  died  in  1887 ;  at  which  time  all  the 
testatrix's  children,  except  William,  were  dead.  The  plaintiff 
claimed  a  share  of  the  testatrix's  residue,  under  an  assignment 
from  a  child  of  Sarah  Gurr. 

Mr.  Knight  Bruce  and  Mr.  RomiUy,  for  the  plaintiff: 

There  is  nothing  in  this  will  which  necessarily  requires  that 
the  words,  "  in  case  of  the  decease  of  any  of  my  said  sons  and 
daughters,"  should  be  held  to  mean  either  a  future  or  a  con- 
tingent event.  Those  words  mean,  "  in  any  case  of  the  death 
of  any  of  my  said  sons  and  daughters,  whether  it  has  happened 
or  may  happen":  Tytherleigh  v.  Harbin  (l),  Oile$  v.  G'dea  (2). 
There  was  more  difficulty  in  arriving  at  the  conclusion  in  those 
cases,  than  there  is  here  ;  but  there  the  decisions  were  founded 
on  the  presumed  natural  intention  of  the  testator,  and  the 
words  were  considered  sufficient  to  enable  the  Court  to  give 
effect  to  that  intention. 

Mr.  G.  Richards  and  Mr.  Lewis,  for  a  defendant  in  the 
same  interest  as  the  plaintiff,  relied  on  the  expression  "  the 
surviving  children  of  any  of  my  sons  and  daughters"  (not 
''  said  sons  and  daughters  "),  as  showing  an  intention  to  include 
all  the  testatrix's  sons  and  daughters. 

(1)  38  B.  B.  121  (6  Sim.  329).  (2)  42  B.  B.  205  (8  Sim.  300). 
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Mr.  Younge  and  Mr.  Sydenham  Clarke  appeared  for  other       Jaryib 
defendantB  in  the  same  interest  as  the  plaintiff.  Povd. 

[  551  ] 

Mr.  Jacob  and  Mr.  Piggott^  for  the  defendant  William 
Pond: 

*    *    In  this  case  it  is  impossible  to  hold  that  the  words,       [  563 1 
''  in  case  of  the  decease  of  any  of  my  said  sons  or  daughters," 
refer  to  the  death  of  children  who  died  several  years  before. 

Thb  Yiob-Chancbllob: 

This  is  a  very  simple  case. 

The  testatrix  made  her  will  at  a  time  when  one  of  her  children, 
John,  was  dead ;  and  of  him  no  notice  is  taken.  At  the  date  of 
her  will  she  also  had  two  other  children  who  were  dead,  and 
those  were  the  only  ones  who  left  issue.  She  had  also  four 
other  children,  and  then  she  makes  her  will  (his  Honour  here 
read  the  bequests  to  John  Gurr,  Hannah  Pond,  William  Pond, 
Samuel  Pond,  and  Elizabeth  Such,)  and  she  takes  notice  that 
neither  of  the  last  two  mentioned  legatees  had  children.  This 
affords  a  reasonable  presumption  that  she  was  aware  that  Sarah 
and  Gilbert  had  left  children.  Then  she  says:  ''also  I  give 
and  bequeath,  *to  my  daughter,  Mary  Pond,  all  the  residue  and  [  ^668  ] 
remainder  of  my  property,  goods  and  chattels,  subject  to  the 
payment  of  the  above-mentioned  legacies,  during  her  natural  life." 
Now,  it  is  plain,  under  this  bequest,  that  neither  Mary  Pond  nor 
any  of  her  children  could  be  intended  to  take  any  share  of  the 
reaidue.  Then  she  says:  ''And  after  her  decease,  I  will  that 
the  said  property  be  equally  divided  between  such  of  my  sons 
and  daughters  as  may  be  living  at  the  time  of  the  decease  of  the 
said  Mary  Pond."  Now,  there  were  no  children  who  could 
answer  the  description  of  daughters,  in  the  plural  number, 
except  Elizabeth,  who  was  alive,  and  Sarah,  who  was  dead. 
Then  the  testatrix  says^  "  And,  in  case  of  the  decease  of  any  of 
my  said  sons  or  daughters,  the  surviving  children  of  any  of  my 
aons  or  daughters  to  have  their  father's  or  mother's  part."  It 
has  been  argued  that  the  words,  "in  case  of  the  decease,"  cannot 
be  held  to  include  predeceased  children,  but  must  be  considered 
as  applicable  to  living  children  alone.    But  it  appears  to  me 
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Jabvib  that  the  expression,  "  in  case  of  the  decease  of  any  of  my  said 
PONDw  ^^B  0^  daughters,"  exactly  comprehends  a  predeceased  child. 
Bat  yon  ate  not  to  take  only  those  words,  "in  case  of  the 
decease,'*  for,  if  you  go  on  to  what  follows,  you  find  what  she 
means  to  do,  namely,  to  provide  for  the  contingency  of  children 
living  at  the  death  of  Mary  Pond,  who  should  be  children  of 
sons  or  daughters  who  were  then  deceased ;  and  then  the  expres- 
sion, ''in  case  of  the  decease,"  means  only  this :  "in  case  any 
child  or  children  shall  be  thez^  alive  who  are  the  issue  of  any  of 
my  children  who  are  then  dead."  So  that  it  seems  ^ectually 
to  include  the  children  of  all  those  who  were  then  dead,  as  well 
as  those  who  were  then  living.  -  And  then  she  says :  "To  have 
[^554]  their  father's  or  mother's  part  to  be  equally  ^divided  between 
them  : "  and  though  there  is  some  violence  in  assigning  a  share 
to  the  father  or  mother,  when  they  never  would  have  taken  any, 
yet  it  is  plain  that  she  intended  that  the  children  living  at  the 
decease  of  Mary  Pond,  should  take  a  share  of  her  property,  and 
also  that  the  children  of  such  of  her  sons  and  daughters  as 
should  be  then  dead,  were  to  take  the  shares  which  their  parents 
would  have  been  entitled  to  if  they  had  been  living  at  the  death 
of  Mary  Pond. 

There  is  not  half  so  much  difficulty  in  this  case  as  there  was 
in  the  case  of  CoUins  v.  Johnson  (i),  reported  in  the  note  to  Smith 
y.  Smith  (2),  and  yet  it  was  held  there,  that  the  children  of 
deceased  children  took.  Tytherleigh  v.  iTarbiu,  and  Smith  v.  Smith 
do  not  immediately  apply  to  this  case ;  but  Oiles  v.  Oilea  does,  for 
there  there  was  a  child  entitled  to  a  portion,  and  it  was  held  that 
the  children  of  a  deceased  child  would  have  taken ;  and,  therefor^, 
it  appears  to  me  that,  on  the  plain  words  of  this. will,  there  id  no 
difficulty. 

Declare  that  such  of  the  children  of  Gilbert  Pond  and  Sarah 
Gurr  as  survived  Mary  Pond,  the  testatrix's  daughter,  are 
entitled  respectively  to  such  shares  of  the  testatrix's  residuary 
personal  estate  as  their  respective  parents  would  have  taken  if 
they  had  survived  Mary  Pond. 

(1)  41  E.  B.  211.  (2)  42  B.  E.  203  (8  Sim.  356). 
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STAINBANK  v.  FERNLEY.  "»»• 

Feb.  18. 
(9  SimoiiB,  556—667 ;  S.  0.  8  li.  J.  (N.  S.)  Oh.  142 ;  3  Jur.  262.)  

Company — ^MiarepreBentation — Fraud  by  directors — Parties.  y  .q^ 

The  directors  of  a  joint  stock  company,  in  order  to  sell  their  shares  r  ^^  -i 
to  advantage,  represented,  in  their  reports  and  by  their  agents,  that  the 
affairs  of  the  company  were  in  a  very  prosperous  state,  and  declared 
large  dividends  at  a  time  when  the  affairs  of  the  company  were  greatly 
embarrassed.  A  person  who  had  been  induced,  by  those  means,  to 
purchase  shares  of  one  of  the  directors,  filed  a  bill  against  that  director, 
praying  to  be  repaid  his  purchase-money,  and  offering  to  re-transfer 
the  shares :  a  demurrer  for  want  of  equity,  and  because  all  the  other 
partners  ought  to  have  been  made  parties,  was  overruled. 

In  1884  a  joint  stock  banking  company,  called  the  Northern 
and  Central  Bank  of  England,  was  established  at  Manchester, 
and  the  defendant  Femley  was  appointed  one  of  the  directors. 
By  the  deed  of  settlement  it  was  provided  (amongst  other  things) 
that  the  capital  of  the  company  should  be  divided  into  50,000 
shares  of  102.  each;  that  no  subscriber  should  be  considered 
*a8  a  proprietor  until  he  had  executed  the  deed ;  and  that  no  [  *557  ] 
transfer  of  shares  should  be  made,  without  the  consent  of  the 
directors  being  first  obtained,  nor  until  all  calls  thereon  had 
been  paid  up,  and  all  debts  and  engagements  from  the  proprietors 
thereof  to  the  company,  had  been  paid  and  satisfied. 

At  a  general  meeting  of  the  company,  held  in  April,  1886,  the 
directors  produced  their  accounts  up  to  the  81st  of  December 
preceding,  and  made  a  report,  in  which  they  represented  that  the 
a£Eair8  of  the  company  were  in  a  most  flourishing  state,  and  that 
a  dividend  of  7'.  per  cent,  could  then  be  paid  out  of  the.  clear 
profits :  and  a  dividend  to  that  amount  was  accordingly  declared. 
In  the  early  part  of  August,  1886,  Mr.  Johnston,  a  sharebroker 
at  Manchester,  strongly  recommended  the  plaintiff  to  purchase 
shares  in  the  bank,  and,  in  order  to  overcome  the  disinclina- 
tion which  the  plaintiff  felt  to  become  a  purchaser  of  shares  at 
that  particular  period,  assured  the  plaintiff  that  he  had  private 
information,  upon  which  he  could  depend,  and  which  proceeded 
from  the  fountain  head  (meaning,  as  the  plaintiff  understood, 
the  directors  or  their  agents)  that  the  bank  was  one  of  the  most 
prosperous  concerns  in  England,  that  a  most  favourable  report 
of  its  afiiairs  was  then  in  preparation,  and  that  a  half-yearly 
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Staikbavk  dividend  of  81.  per  cent,  on  each  share  would  be  declared  at  the 
Febnlet.  next  general  meeting  to  be  held  at  the  end  of  the  month,  and 
that  the  shares  would  soon  be  at  a  premium  of  between  62.  and 
7L  The  plaintiff,  confiding  in  these  representations,  which  he 
was  the  more  readily  induced  to  believe  in  consequence  of  the  pre- 
vious favourable  report  of  the  directors  and  the  declaration  of  the 
previous  dividend,  purchased  of  Johnston  26  shares  at  a  premium 
[  *558  ]  of  61.  7«.  6d.  each.  When  the  deed  of  transfer  of  these  ^shares 
was  brought  to  the  plaintiff,  he  observed  that  the  name  inserted 
in  it,  as  that  of  the  vendor,  was  W.  Robinson,  upon  which  he 
asked  Johnston  who  W.  Robinson  was :  to  which  Johnston  replied 
that  he  did  not  know,  but  that  it  was  of  no  consequence  as  the 
bank  had  accepted  the  transfer.  At  a  meeting  held  on  the  25th 
of  August,  1886,  a  half-yearly  dividend  of  8Z.  per  cent,  on  each 
share  was  declared ;  and  a  report  by  the  directors  was  printed 
and  circulated,  containing  a  still  more  favourable  account  than 
the  prior  one  of  the  state  of  the  company's  affairs.  The  plaintiff 
received  the  dividend  and  executed  the  deed  of  settlement.  In 
November,  1886,  the  directors  were  under  the  necessity  of 
applying  for  a  large  loan  to  the  Bank  of  England ;  and,  upon 
the  investigation  which  took  place  on  that  occasion,  it  appeared 
that  the  company's  affairs,  owing,  principally,  to  the  misconduct 
of  the  durectors,  were  in  a  very  embarrassed  state,  and  that  they 
had  never  been  in  such  a  state  as  to  justify  the  directors  in 
making  the  reports  and  declaring  the  dividend^  before-mentioned ; 
those  reports  and  dividends  having  been  made,  and  other  fraudu- 
lent, practices  resorted  to  by  the  directors,'  in  order  to  raise  and 
keep,  up  the  price  of  shares  in  the  market,  so  as  to  enable  them 
to  sell  their  own  to  advantage,  which  the  defendant  Fernley  and 
many  of  the  other  directors  (to  each  of  whom  1,000  shares  were 
originally  allotted)  had  done ;  and,  in  order  to  conceal  such  sales 
from  the  public,  they,  acting  in  concert  together,  effected  the 
sales  in  the  names  of  other  persons  as  the  owners. 
The  bill,  to  which  W.  Robinson  as  well  as  Fernley,  was  made 
[  560  ]  a  defendant,  *  *  prayed  that  it  might  be  declared  that  the 
plaintiff  was  induced  to  purchase  his  shares  by  the  aforesaid 
fraudulent  representations  and  practices  of  the  defendants ;  and 
that  such  purchase,  as  between  him  and  the  defendants,  might 
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be  declared  void,  and  that  the  defendants  might  repay  to  him  STAnrBAn 
the  purchase-money  and  the  expenses  of  the  transfer  of  his  fbbklrt. 
shares,  with  interest ;  the  plaintiff  being  willing  to  pay  or  allow 
to  the  defendants,  the  dividend  which  he  had  received  and  to 
re-transfer  the  shares;  and  that  the  defendants  might 
indenmify  the  plaintiff  from  any  losses  that  might  arise  to  him 
in  eonsequence  of  his  having  purchased  the  shares. 

Femley  demurred  for  want  of  equity,  and  because  all  the 
partners  in  the  bank  ought  to  have  been  made  parties  to  the 
biU. 

Mr,  Knight    Bruce,   and    Mr.    Koe,    in  support    of    the 
demurrer : 

*     "^    Supposing  that  any  fraud  had  been  practised  on  the       [  mi  ] 
plaintiff,  he  is  not  without  remedy,  as  a  court  of  law  may  give 
him  damages :  Dobell  v.  Sfivens  (i).     *     *     * 

The  plaintiff  cannot,  in  the  absence  of  the  other  shareholders       [  562  ] 
in  this  company,  rescind  the  purchase  which  he  has  made ;  for 
he  cannot  place  the  party  from  whom  he  purchased,  in  the 
sitaation  in  which  he  originally  was. 

The  case  of  Blain  v.  Agar  (2)  shows  that,  in  a  case  like  the 
present,  the  other  partners  are  necessary  parties. 

Mr.  Jacob  and  Mr.  Oeldari  appeared  in  support  of  the       [  &6S  ] 
biU:  but 

Thb  yicB-CHANCEL]:x)B,  without  hearing  them,  delivered  judg- 
ment as  follows : 

Although  the  statements  in  this  bill  are  not  very  methodically 
arranged,  yet  the  different  portions  of  it,  when  taken  together, 
are  quite  sufficient  to  make  a  very  clear  case  against  the  defendant 
Femley. 

First,  the  bill  represents  that,  at  a  general  meeting  of  the 
company,  held  at  Manchester,  on  the  28th  of  April,  1886,  a 
report  of  the  directors  was  read,  giving  an  account  of  the  affairs 
of  the  company,  for  the  year  ending  the  Slst  of  December,  1886, 
and  representing  them  to  be  in  so  flourishing  a  state,  that  a 

(1)  27  B.  B.  441  (3  B.  &  G.  623).  (2)  27       B.  150  (1  Sim.  37). 
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Staihbakk  dividend  of  71.  per  cent,  could  properly  be  paid  oat  of  the  clear 
Fbbnlet.  profits,  and  that  such  dividend  was  accordingly  declared,  by  the 
directors,  on  the  amount  of  capital  subscribed,  being  1(M.  on 
each  share.  Then  Mr.  Johnston  is  introduced  into  the  narrative, 
as  the  agent  of  Mr.  Femley,  for  the  purpose  of  selling  some  of 
his  shares;  and  the  bill  alleges  that,  in  the  early  part  of  August, 
1886,  Mr.  Johnston,  who  was  a  respectable  sharebroker  at 
Manchester,  strongly  recommended  the  plaintiff  to  purchase 
shares  in  the  company,  and,  in  order  to  overcome  the  disinclina- 
tion which  the  plaintiff  expressed  to  become  a  purchaser  of  any 
shares  at  that  particular  period,  he  assured  the  plaintiff  that  he 
had  private  information,  upon  which  he  could  depend,  and  which 
proceeded  from  the  fountain-head,  (meaning,  as  the  plaintiff 
then  understood,  either  the  directors  of  the  bank  or  their  agents), 
that  the  bank  was  one  of  the  most  prosperous  concerns  in 
[  *564  ]  England ;  that  a  most  ^favourable  report  of  its  affairs  was  then 
in  preparation,  and  that  a  half-yearly  dividend  would  be  declared, 
of  81.  per  cent,  per  annum,  at  the  general  meeting  to  be  held  at 
the  end  of  that  month,  and  that,  after  payment  thereof,  there 
would  be  a  large  surplus  arising  from  the  profits  of  the  bank, 
and  that  the  shares  thereof  would  soon  be  at  a  premium  of 
between  6^.  and  71. :  that,  confiding  in  the  representations  of 
Johnston,  the  truth  whereof  the  plaintiff  was  more  readily 
induced  to  believe  by  reason  of  the  previous  favourable  report  of 
the  directors  and  the  declaration  of  the  previous  dividend,  the 
plaintiff  was  induced,  by  reason  of  such  representations  and  the 
aforesaid  previous  report  and  the  dividend  thereby  declared,  to 
purchase,  and,  acccordingly,  agreed,  with  Mr.  Johnston,  to 
purchase  25  shares  in  the  company,  at  the  price  of  151.  78.  6d. 
each,  being  a  premium  of  51.  7b.  6d.  on  every  share  beyond  the 
amount  of  capital  paid  up.  Then  follows  the  report  of  the  25th 
of  August,  1886,  which  verifies  the  predictions  of  Mr.  Johnston. 
Then  it  is  stated  that,  notwithstanding  the  allegation  in  that 
report  respecting  the  steady  and  increasing  prosperity  of  the 
bank,  to  the  great  surprise  and  disappointment  of  the  plaintiff 
and  the  other  purchasers  of  shares,  the  affairs  of  the  bank 
became,  shortly  afterwards,  so  embarrassed  that  the  directors 
found  it  impossible  to  meet  the  engagements  of  the  company 
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without  large  pecuniary  assistance,  and  they,  accordingly,  in    Stainbank 

November,  1836,  applied  to  the  Governor  and  Company  of  the     fern'let. 

Bank  of  England,  to  make  them  large  advances  for  that  purpose, 

which  the  Governor  and  Company  of  the  Bank  of  England  agreed 

to  do,  and  have,  since,  accordingly  done,  to  a  large  amount,  upon 

certain  terms,  one  of  which  was  that  the  affairs  and  all  the  books 

and  accounts  of  the  said  joint-stock  banking  company  should  be 

submitted  to  the  investigation  of  certain  directors  of  the  Bank 

of  ^England  and  their  solicitor  and  such  persons  as  they  should      [  *^^  ] 

think  fit  to  appoint,  as  inspectors,  to  investigate  the  same  ;  that 

the  affairs  of  the  joint-stock  banking  company  were  accordingly 

investigated  by  the  persons  appointed  by  the  Bank  of  England, 

and  that,  by  means  of  such  investigation,  it  was  discovered,  as 

the  fact  is,  that  the  embarrassments  of  the  bank  had  been 

occasioned,  principally,  by  the  misconduct  of  the  directors ;  that 

the  affairs  thereof  were  never  in  such  a  condition  as  to  justify 

the  directors  in  making  the  reports  and  declaring  the  dividends 

aforesaid,  and  that  such  reports  were  made  and  such  dividends 

declared,  and  various  other  fraudulent  practices  .were  adopted, 

by  them,  to  raise  the  price  of  shares  in  the  market,  in  order  that 

they  might  benefit  themselves  by  the  sale,  of  those  allotted  to 

them,  at  high  premiums,  and,  in  other  ways,  to  benefit  themselves 

individnally.     Then  there  is  a  distinct  statement  that,  at  the 

time  when  the  report  of  April,  1886,  was  made,  the  clear  profits 

of  the  bank,  as  was  well  known  to  the  defendant  Fernley,  were 

not  snfficient  for  the  payment  of  a  dividend  of  7L  per  cent,  upon 

the  subscribed  capital,  and,  in  order  to  make  up  the  apparent 

profits. sufficient  for  that  purpose,  the  defendant  Fernley  and  the  /  . 

other  directors,  estimated  the  value  of  29,000  reserved  shares  of 

the  bank  then  in  hand,  at  IIZ.  each  or  11.  premium  each,  and 

accordingly  included  the  sum  of  29,000^.  in  the  apparent  profits 

of  the  year,  although,  in  fact,  none  of  those  reserved  shares  had 

then  been  sold,  and  about  20,000  thereof  still  remain,  on  hand. 

Then  there  is  a  charge  as  to  the  report  of  August,  1886,  similar 

to  the  one  before  made  respecting  the  report  of  April,  1886 :  and 

then  there  is  a  distinct  charge  that  1,000  shares  were  originally 

allotted  to  the  defendant  Fernley  and  each  of  the  other  directors, 

and  that  the  shares  which  were  *sold  were  part  of  those  shares.      [  *666  ] 
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stainbahk  Then  it  is  alleged  that,  at  the  tim&  when  Johnston  recommended, 
fkbn'lvt*  to  the  plaintiff,  the  purchase  of  the  shares  aforesaid,  he  had,  in 
fact,  been  informed  by  Thomas  Evans,  the  manager  of  the  bank 
at  Manchester,  that  the  affairs  thereof  were  in  a  very  prosperous 
state  and  that  a  most  favourable  report  of  its  afEEurs,  which  was  then 
in  preparation,  would  be  made  at  the  general  meeting  in  August, 
1836;  and  that  Mr.  Evans  strongly  advised  Mr.  Johnston  to 
purchase  and  to  advise  his  customers  to  purchase  shares  in  the 
bank  at  the  then  current  price,  stating  that  they  would  soon  be 
at  a  premium  of  between  61.  and  71. :  that  such  representations 
were  made,  to  Mr.  Johnston  and  also  to  other  brokers  and 
persons  at  Manchester,  by  Mr.  Evans  as  the  agent  and  with  the 
privity  and  at  the  instigation  of  the  said  John  Femley  and  other 
directors  of  the  said  bank,  for  the  purpose  of  raising  the  price  of 
the  shares  in  the  market :  that,  by  means  of  such  fraudulent 
contrivances,  the  said  John  Femley  has  been  enabled  to  effect 
sales  of,  and  has,  in  fact,  sold,  at  a  high  premium,  nearly  the 
whole  of  the  shares  allotted  to  him,  and  has,  thereby,  realized 
profits  to  the  amount  of  many  thousand  pounds. 

Now,  putting  all  these  statements  together,  it  appears  to  me 
to  be  distinctly  alleged  that  false  representations  were  made,  by 
the  directors  and  their  agents,  to  induce  the  public  to  purchase 
their  shares  at  a  price  which  they  were  not  justified  to  ask, 
having  regard  to  the  foundation  on  which  that  price  was  asked. 
Therefore,  in  my  opinion,  quite  a  sufScient  case  is  stated  on 
this  bill  to  induce  the  Court  to  relieve  as  against  the  defendant 
Femley. 
I  •ser  ]  Next,  with  respect  to  the  objection  for  want  of  ^parties.    The 

bill  asks  that  the  transaction  between  Femley  and  the  plaintiff 
may  be  rescinded,  and  that  Fernley  may  be  ordered  to  repay  to 
the  plaintiff,  the  purchase-money  for  the  shares,  that  the  plaintiff 
may  retransfer  the  shares  to  him,  and  that  he  may  indemnify 
the  plaintiff  against  any  losses  that  he  may  sustain  by  reason  of 
his  having  become  the  purchaser  of  the  shares.  Now,  what  any 
of  the  other  partners  has  to  do  with  this,  I  confess  that  I  am  at 
a  loss  to  understand. 

My  opinion,  therefore,  is  that  the 

Demurrer  mugt  be  overruled. 
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8HEPPARD  V.  DUKE  (1).  iwa. 

Feb,  19. 
(9  Simons,  567—570 ;  S.  C.  8  L.  J.  (N.  S.)  Ch.  228 ;  3  Jur.  168.)  

Statate  of  Limitetions,  1833— Legacy  payable  out  of  personal  estate.  Shad^ll, 
The  40th  sect,  of  the  Statute  of  limitations,  3  &  4  Will.  IV.  o.  27,  ''  ' 

applies  to  legacies  payable  out  of  personal  estate  as  well  as  to  legacies         *-        -' 

charged  on  real  estate. 

Thb  bill  was  filed  against  the  executors  of  a  testator  whose 
will  had  been  proved  more  than  20  years  before  the  commence- 
ment of  the  suit,  to  compel  payment  of  pecuniary  legacies  given 
to  the  plaintiffs,  and  payable  out  of  the  testator's  personal 
estate  only.    The  defendants  pleaded  the  8  &  4  Will.  IV.  c.  27, 

8.40. 

»  «  »  «  « 

Mr.  LowndeSf  in  support  of  the  plea :  [^^^l 

Although  the  title  of  the  Act  relates  to  real  estate,  and  the 
general  tendency  of  the  Act  is  to  real  estate,  yet  in  the  40th 
sect,  are  introduced  these  words,  **  or  any  legacy,"  on  which  this 
plea  depends.  The  Act  does  not  say  that  it  shall  be  a  legacy 
charged  on  real  estate,  nor  is  there  anything  to  restrict  it  to  a 
l^^acy  charged  on  real  estate. 

Mr.  Wakefield  and  Mr.  Jemmett,  in  support  of  the  bill : 

The  title  of  the  Act  shows  that  it  was  meant  to  apply  to  real 
estate  only;  and,  until  we  come  to  the  42nd  sect.,  we  find  nothing 
bat  what  relates  to  real  estate :  PhiUipo  v.  Munnings  (2),  Paget  v. 
Foley  (8). 

Thb  Yiob-Gbanobllob  : 

The  40th  sect,  of  the  Act  introduces  the  words,  *'or  any 
legacy,"  after  it  has  enumerated  those  things  which  are  charged 
on  land.  Therefore  those  words  come  in  quite  separately  from 
thoee  things  which  are  charged  on  land. 

(1)  And  it  also  applies  to  shares  of  119,  61  L.  J.  Ch.  85,  65  L.  T.  128, 

residue  of  personal  estate  reoeived  C.A  Claims  by  nextof  kin  are  baned 

by  the  legal  personal  representative  after  20  years  under  23  &  24  Vict. 

(moie    than    12    years   before   the  c.  38,  s.  13.-- O.  A.  S. 

eommenoement  of  the  prooeedings:  (2)  45  B.B.  63  (2My.  &Cr.  309).^ 

37  ft  38  TioL  c.  57,  s.  8),  see  post,  (3)  42  B.  B.  698  (2  Bing.  N.  O/ 

p.  399,  and  in  fi  Davi$  [1891]  3  Ch.  679}. 
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[b.b. 


Shbppasd 

9, 
DUKK. 


[  •570  ] 


Is  not  the  use  of  the  word  ^*  legacy,"  in  the  4Srd  sect,  evidence 

that,  when  the  Legislature  uses  that  word,  it  must  mean  a 

legacy  capable  of  being  sued  for  in  the  Ecclesiastical  Court,  that 

is,  a  legacy  payable  out  of  personal  estate  only  ?    It  seems  to  me 

impossible  to  get  *over  the  inference  that  arises  on  that  section. 

For  it  would  be  absurd  to  say  that,  when  that  section  limits  the 

time  for  instituting  a  suit  in  the  Ecclesiastical  Court  for  a  legacy, 

it  means  a  suit  for  payment  of  a  legacy  charged  on  land  ;  when, 

if  an  attempt  were  made  to  enforce,  by  a  suit  in  the  Ecclesiastical 

Court,  the  payment  of  a  legacy  charged  on  land,  a  prohibition 

would  issue  as  a  matter  of  course. 

Plea  allowed. 


1839. 
Feb.  26,  27. 

Shadwbll, 
V.-C. 

[«06] 


MILES  t?.  THOMAS. 

(9  Simons,  606—609.) 

Company — Ship — Application  to  restrain  sailing — Juriadiction — 
Demurrer — ^Parties. 

After  a  demurrer  had  been  filed  two  of  the  plaintiffs  p];ocured  their 
names  to  be  struck  out  of  the  bill :  Held,  that,  as  that  act  was  not  done 
hy  the  remaining  plaintiffs,  the  bill  must  be  considered,  on  the  ai^g^ument 
of  the  demurrer,  as  if  the  names  of  the  two  remained  on  the  record. 

Certain  persons  entered  into  an  agreement,  in  writing,  for iormingthem- 
selves  into  a  joint-stock  company,  to  be  caUed  the  Medway  Commercial 
■•'  Shipping  Company ;  and,  by  one  of  their  rules,  the  affairs  and  concerns 
'.  of  the  Company  were  to  be  under  the  management  of  a  committee ;  but 
no  time  was  fixed  for  the  duration  of  the  Company.  Four  of  the  members 
of  the  Company  took  upon  themselves  the  exclusive  management  of 
a  ship  belonging  to  the  Company,  and,  being  about  to  send  hbr  on  a 
voyage  which  some  of  the  members  disapproved  of,  those  members  filed 
a  bill,  praying  that  the  four  might  be  restrained  from  interfering  with 
the  ship,  or  causing  her  to  sail  on  the  intended  voyage,  and  from  laying 
in  or  agreeing  for  any  cargo  or  freight,  otherwise  than  imder  the  direction 
of  the  committee,  and  that  they  might  deliver  up,  to  the  committee,  all 
books  &c.  in  their  possession,  belonging  to  the  ship  or  to  the  Company. 

A  demurrer  for  want  of  equity  was  allowed. 

By  an  agreement  dated  in  April,  1888,  it  was  declared  and 
agreed  that  the  parties  thereto  should,  from  thenceforth,  be  and 
continue  bound  to  each  other,  in  co-partnership,  under  the  title 
or  denomination,  of  the  Medway  Commercial  Company,  subject 
tQ'the  rules  and  regulations  thereinafter  declared;  one  of  which 
was  that  the  affairs  of  the  Company  should  be  managed  and 
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eondacted  by  a  committee,  consisting  of  five  trustees  and  16       Miles 
shareholders.    But  no  time  was  fixed  for  the  duration  of  the      thomab. 
partnership. 

The  Company  built  a  ship,  in  the  port  of  Bochester,  for  the 
purpose  of  trading  for  coals,  grain,  timber  and  *other  articles  as      [  *607  ] 
might  be  deemed  advantageous  to  the  Company:    and    the 
committee  appointed  E.  Bidge,  one  of  the  shareholders,  the 
captain  of  the  ship. 

The  bill  was  filed  by  nine  of  the  shareholders  (some  of  whom 
were  members  of  the  committee),  on  behalf  of  themselves  and  all 
the  other  shareholders  (except  the  defendants  qu.)  against 
G.  Thomas,  T.  Scrimes  and  T.  Beaumont,  three  of  the  five 
shareholders  in  whose  names  the  ship  was  registered  (i),  and 
against  E.  Bidge  the  captain,  alleging  that,  after  the  ship  had 
made  six  voyages  under  the  direction  of  the  committee,  the 
defendants,  in  violation  of  the  rules  and  regulations  of  the 
Company,  took  upon  themselves  the  exclusive  management  and 
control  of  it :  that  the  ship  had  recently  returned  with  a  cargo  of 
coals  from  a  voyage  performed  under  the  orders  of  the  defendants; 
and  they  threatened  and  intended,  as  soon  as  she  should  have 
discharged  her  cargo,  to  send  her,  in  ballast,  on  another  voyage, 
bat  where  or  to  what  port,  or  for  what  cargo  she  was  to  sail,  or 
by  whom  such  cargo  was  to  be  laid  in,  or  what  freight  she  was 
to  earn,  the  defendants  refused  to  divulge :  that  the  Company 
had  sustained  a  loss  of  77Z.  10«.  on  the  last  voyage  of  the  ship, 
and,  if  she  were  allowed  to  sail  again  under  the  direction  of  the 
defendants,  the  injury  done  to  the  Company  would  be  irreparable. 
The  bill  prayed  that  the  defendants  Thomas,  Scrimes  and 
Beaumont  might  be  restrained  from  interfering  or  intermeddling 
with  the  ship  or  her  intended  cargo,  and  from  taking  any 
measures  for  the  purpose  of  causing  her  to  sail  from  the  port  of 
Bochester,  or  for  laying  in  or  contracting  or  agreeing  for  any 
cargo  or  freight  otherwise  than  under  the  direction  of  the 
committee ;  ^^and  that  the  defendant  Bidge  might  also  be  [  *6U8  ] 
restrained  from  sailing  from  the  said  port  on  board  the  ship,  or 
doing  any  act  or  entering  into  any  agreement  or  arrangement 
respecting  her  or  her  cargo,  otherwise  than  under  the  direction 
(1)  Bee  3  &  4  Will.  IV.  c  55,  s.  33  [rop.  8  &  9  Vict.  c.  84,  s.  2]. 
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Miles       of  the  committee ;  and  that  the  defendants  might  be  ordered  to 
Thomas,     deliver  up,  to  the  committee,  all  books  and  papers  in  their  hands 
belonging  to  the  ship  and  to  the  Company. 
The  defendant  Bidge  demurred  to  the  bill,  for  want  of  equity^ 
After  the  demurrer  was  filed,  two  of  the  plaintiffs  procured 
their  names  to  be  struck  out  of  the  bill.    On  the  demurrer 
coming  on  to  be  argued,  the  Yicb-Chanckllob  ruled  that,  as  the 
striking  out  of  the  names  of  the  two  plaintiffs,  was  not  the  act  of 
the  remaining  seven,  they  ought  not  to  be  prejudiced  thereby ; 
but  that,  on  the  argument  of  the  demurrer,  the  bill  must  be 
considered  as  if  the  names  of  the  two  still  remained  on  the 
record. 

Mr.  Jacob,  Mr.  Stuart,  and  Mr.  Palmer,  appeared  in  support 
of  the  demurrer : 

One  of  the  grounds  on  which  they  relied,  was  that  the  bill  did 
not  pray  for  a  dissolution  of  the  partnership,  and,  therefore,  it 
would  be  contrary  to  the  established  practice  of  the  Court  to 
grant  any  relief. 

Mr.  Knight  Bruce  and  Mr.  Stinton,  in  support  of  the  hillf 
contended  that  the  Court  would  interfere,  between  copartners,  in 
order  to  preserve  the  property  of  the  partnership,  although  a 
dissolution  was  not  prayed. 

[*609]  Thb  Yige-Changbllob  having  observed,  in  the  ^course  of  the 
argument,  that  the  Company  was  a  mere  voluntary  society ; 
and,  as  no  time  was  fixed  for  the  continuance  of  it,  it  was 
dissoluble  at  the  pleasure  of  any  of  the  members,  delivered 
judgment  as  follows : 

I  am  of  opinion  that  the  Court  ought  to  interfere  betweoi 
copartners,  wherever  the  act  complained  of  is  one  that  tends  to 
the  destruction  of  the  partnership  property,  notwithstanding  a 
dissolution  of  the  partnership  may  not  be  prayed.  In  this  case, 
however,  I  am  not  asked  to  interfere  because  the  ship,  which  is 
the  subject  of  dispute,  is  in  danger  of  being  lost,  but  because 
she  is  about  to  be  sent  on  a  voyage  which  some  of  the  members 
of  the  Company  disapprove.    So  that,  in  effect,  I  am  asked  to 
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enforce  the  evanescent  authority  of  a  certain  number  of  persons,       Milbb 
which  authority  ceased  as  soon  as  any  one  of  the  members      thomas. 
chose  to  rebel.    That  act  was,  in  itself,  a  dissolution ;  and,  rebus 
ne  stantibus^  I  have  no  sort  of  jurisdiction  to  interfere. 

The  demurrer  must,  therefore,  be  aUowea. 


The  corporation  of  the  SONS  of  the  CLERGY       i839. 

V.  MOSE.  *''*:!i'- 

(9  Simons,  610—613.)  Shadwkll, 

Charity — daim  to  legacy — Parties — ^Attomey-Qeneral.  [  *10  ] 

A  testatrix  gave  6,000/.  stock  to  the  Gk>yemors  of  the  Charity  for  the 
Belief  of  Poor  Widows  and  Children  of  Clergymen,  the  dividends  to  be, 
from  time  to  time,  appUed  for  the  benefit  of  poor  widows  and  maiden 
daughters  of  clergymen  of  the  Church  of  England  who  should  have 
attained  the  age  of  30  years,  in  such  shares  and  proportions  as  the 
governors  of  the  said  charity  should,  in  their  discretion,  think  fit  A 
bUl  claiming  the  legacy  wi^  filed  against  the  executors  by  **The 
Governors  of  the  Corporatipn  of  the  Society  for  the  Belief  of  Poor  Widows 
and  Children  of  Clergymen,  commonly  called  the  Corporation  of  the 
Sons  of  the  Clergy :  '*  Held,  that  the  Attortiey-Oeneral  was  a  necessary 
party  to  the  suit,  the  legacy  not  being  given  upon  trusts  corresponding 
with  the  trusts  upon  which  the  corporation  held  their  general  property. 

The  plaintiflfs  were  described  in  the  bill  as:  '^The  Governors 
of  the  Corporation  of  the  Society  for  the  Relief  of  Poor  Widows 
and  Children  of  Clergymen,  commonly  called  the  Corporation  of 
the  Sons  of  the  Clergy/'  and  they  sued  on  behalf  of  themselves 
and  all  other  members  of  the  corporation.  The  bill  stated  the^t 
H^MiTiRh  Phelp,  by  her  will,  date4  the  8th  of  Jane,  1821»  gave 
6,0001.  Consols  and  also  her  residuary  personal  estate,  tp  the 
defendants  Mose  and  Holmes,  in  trust  for  her  three  sisters, 
daring  their  lives,  and,  after  the  death  of  the  survivor  of  themr 
to  the  Governors  of  the  Charity  for  the  Belief  of  Poor  Widows 
and  Children  of  Clergymen,  to  be  continued  in  the  said  funds, 
and  the  dividends  to  be,  from  time  to  time,  applied  for  the 
benefit  of  poor  widows  and  maiden  daughters  of  clergymen  of 
the  Church  of  England  who  should  have  attained  the  age  of  80 
years,  in  such  shares  and  proportions  as  the  governors  of  the 
said  chjarity  should,  in .  their  discretion,  think  fit :   that  the 

21—2 
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cospoRA-     testatrix  died  in  the  year  1822,  and  that  two  of  her  aisters  had 

TI3N  OF  THX 

soHsorTHB  Bince  died:  that,  subject  to  the  life  estate  therein  of  the 
Glbboy  defendant  Charlotte  WUliams,  the  testatrix's  surviving  sister, 
MoBB.  the  plaintiffs  were  entitled,  absolutely,  to  the  6,000{.  Consols, 
[  *6ii  ]  and  ^the  sums  of  stock  in  which  the  testatrix's  residuary  estate 
had  been  invested :  that  Mose  and  Holmes  had,  on  several 
occasions,  stated  to  the  plaintiffs  and  their  agents,  that  they  did 
not  intend  to  transfer  the  sums  of  stock  to  the  plaintifiiB,  and 
that  they  threatened  to  transfer  the  same  to  persons  not  named 
in  the  will,  and  not  entitled  thereto :  that  they  pretended  that 
the  plaintiffs  were  not  the  persons  intended  in  the  will  under  the 
description  of  '*  The  Governors  of  the  Charity  for  the  Belief  of 
Poor  Widows  and  Children  of  Clergymen,"  and  that  some  other 
society  or  some  other  persons  were  intended  by  the  testatrix 
under  that  description :  that  the  plaintiffs  were  the  governors  of 
a  charity  or  society  for  the  relief  of  poor  widows  and  children  of 
clergymen,  and  that  society  was  incorporated  under  the  title  and 
description  of  ''  The  Corporation  for  the  Belief  of  Poor  Widows 
and  Children  of  Clergymen,  and  was  commonly  called  the 
Corporation  of  the  Sons  of  the  Clergy  ; "  and  that  the  testatrix, 
under  the  title  and  description  of  **  The  Governors  of  the  Charity 
for  the  Belief  of  Poor  Widows  and  Children  of  Clergymen, 
intended  and  expressly  pointed  out  the  plaintiffs  as  the  persons 
to  take  the  benefit  of  the  bequest  of  the  6,0002.  stock  and  of  her 
residuary  estate,  after  the  decease  of  the  survivor  of  her  three 
sisters  ;  and  that  no  other  corporation  or  society  other  than  that 
of  which  the  plaintiffs  were  the  governors,  in  any  manner 
answered  to  or  corresponded  with  the  title  or  description  of  the 
society  mentioned  and  described  in  the  will;  and  that,  in  fact, no 
other  corporation  or  society  had  ever  made  application,  to  the 
defendants  Mose  and  Holmes,  or  claimed  any  benefit  under 
the  will. 

The  bill  prayed  that  the  usua,|i  accounts  might  be  taken  of  the 
[  *6i2  ]  testatrix's  estate,  funeral  and  testamentary  ^expenses,  debts  and 
legacies,  and  that  the  clear  residue  of  the  personal  estate  might 
be  ascertained,  and  that  the  plaintiffs  might  be  declared  to  be 
entitled,  absolutely  on  the  decease  of  the  defendant  Charlotte 
Williams,  to  the  6,000Z.  stock  and  other  funds  in  which  the 
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residuary  estate  had  been  invested,  and  that  those  funds  might 
be  transferred  into  the  name  of  the  Accoontant-Oeneral,  and 
secured  for  the  benefit  of  the  plaintifb. 

The  defendant,  Charlotte  Williams,  demurred  to  the  bill, 
because  the  Attodmey-Oeneral  was  not  made  a  party  to  it,  and 
on  other  grounds. 

Mr.  Wigram  and  Mr.  Bird,  in  support  of  the  demurrer, 
said  that  the  plaintifb  had  not  stated  facts  from  which  the  Court 
could  infer  that  they  were,  necessarily,  the  Society  to  whom  the 
6,0001.  stock  and  the  residue  were  bequeathed  :  that  it  was  not 
enough  to  say  that  they  were  the  Society  who  might  possibly  be 
entitled  to  the  benefit  of  the  bequests ;  that,  in  fact,  there  were 
other  charities  founded  for  the  benefit  of  widows  and  children  of 
clergymen,  and  who  also  might  claim  the  benefit  of  the  bequests: 
that  the  charity  created  by  the  will  was  intended  for  the  benefit 
of  the  daughters,  and  not  the  sons  of  clergymen  :  and  that,  the 
question  being  which  of  several  Societies  was  entitled  to  the 
property  in  question,  the  Attomey-Oeneral  was  a  necessary 
party ;  and  that  he  was  also  a  necessary  party  in  order  to  see 
the  accounts  prayed  by  the  bill,  properly  taken. 

Mr.  Knight  Bruce  and  Mr.  N.  WethereU  contended  that 
there  was  no  necessity  for  making  the  Attamey-Oeneral  a  party 
where,  as  in  the  present  case,  the  property  was  given  to  the 
officers  of  a  charity,  and  was  to  be  applied  *by  them  for  the 
benefit  of  a  certain  class  of  persons,  as  the  officers  of  the  charity 
should  think  fit. 


Corpora- 
tion OF  THB 
sohsofthb 
Clvrot 

MOBK. 


[  'BIS  ] 


Mr.  Wigram,  in  reply,  referred  to  WeUbehved  v.  Joiies  (i). 

The  Yice-Chancbllob  : 

I  confess  it  appears  to  me  that  the  Attomey-Oeneral  is  a 
necessary  party. 

I  do  not  understand  that  the  testatrix  meant  to  give  the 
6,0001.  stock  and  her  residuary  estate  to  the  Corporation  of  the 
Sons  of  the  Clergy,  so  as  to  form  part  of  the  general  funds  of 

(1)  24  B.  B.  146  (1  Sim.  &  St  40). 
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|B.R. 


CoBPORA-     that  corporation.    There  is  nothing  to  identify  the  trusts  of  the 
HoKBOFTHE  will  with  the  trusts  apon  which  the  general  fands  of  that 
clbbgt      corporation  are  held. 

HoB^  The  demnrrer  must,  therefore,  be  allowed;  but  I  shall,  of 

course,  give  the  plaintiffs  leave  to  amend  their  bill,  by  making 
the  Attorney-General  a  party  to  it. 


1839. 
Mar.  19. 
AprU  16. 

Shadwbll, 
V.-C. 


EI8HT0N  V.  COBB. 

(9  Simoii0,  615--620 ;  S.  C.  9  L.  J.  (N.  8.)  Ch.  110.) 
[Affibmbd  on  appeal  (5  My.  &  Or.  146).    A  note  of  the  Yicb- 
Ghangbllob's  judgment  will  be  found  with  the  report  of  the 
appeal  in  a  later  volume  of  the  Revised  Reports.] 


1889. 
AprU  19. 

Shadwbll, 
V.-C. 

[644] 


HULME  r.  HULMECl). 

(9  SimoiiB,  644—650.) 

'V^^— Trust  for  childien  living  when  youngest  attains  21. 

A  testator  directed  his  trustees  and  executors  to  apply  the  income  of 
his  residuary  estate  for  the  maintenance  Ac.  of  all  his  children,  and  to 
accumulate  the  surplus  for  their  benefit,  until  the  youngest  should 
attain  21,  and  then  to  divide  the  oapital  into  as  many  equal  shares  as 
the  number  of  his  diildren  who  should  be  then  living  should  amount 
to,  an  equal  share  being  allotted  to  each  of  them  and  to  the  issue  of  such 
of  them  as  should  be  then  dead,  such  issue  taking  their  parents'  share, 
the  shares  of  such  of  his  children  as  should  be  sons,  to  be  paid  to  them  or 
their  issue,  on  his  youngest  child  attaining  21,  and  the  shares  of  such 
of  them  as  should  be  daughters,  and  of  the  issue  of  such  of  his  daughters 
as  should  be  then  dead,  he  directed  to  remain  in  the  hands  of  his 
trustees,  upon  trust  to  pay  the  interest  to  each  of  his  said  children^ 
being  daughters,  during  iheir  lives  for  their  separate  use ;  and,  on  the 
decease  of  each  of  his  said  daughters,  or  in  case  any  of  them  should  be 
dead  leaving  issue  when  his  youngest  child  should  attain  21,  then 
he  directed  his  trustees  to  pay  the  share  of  each  such  daughter  to  her 
issue.  One  of  the  daughters  who  was  living  when  the  youngest  child 
attained  21,  died  a  spinster :  Held,  that  she  took  an  absolute  interest  in 
a  share  of  the  residue. 

Jonathan  Hulmb  made  his  will,  dated  the  26th  of  May,  1824, 

[whereby,  after  making  certain  provision  for  his  wife  Betty  and 

for  the   maintenance  and  support  of  his  children,  out  of  the 

(1)  KelUttY.  Kellett  (1868)  L,  R.  3  H.  L.  160. 
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income  of  hia  reaidaary  estate,  until  the  youngest  child  should  Hulmb 
attain  21  years,  he  directed  that  the  trustees  thereof,  after  the  hulmb. 
attainment  of  the  youngest  for  the  time  being  of  his  said  children 
to  the  age  of  21  years,  and,  subject  to  the  payment  of  certain 
legacies,  should  divide  and  assign  the  said  trust  monies,  and  all 
accumulations  in  respect  of  the  same,  into  as  many  equal  parts 
and  shares  as  the  number  of  his  children  begotten  on  the  body  of 
his  said  wife  Betty  should  amount  to,  an  equal  part  or  share  being 
allotted  to  or  in  trust  for  each  of  his  children  by  his  said  wife 
Betty  who  should  be  living  on  the  attainment  of  the  youngest  for 
the  time  being  of  his  said  children  to  the  age  of  21  years,  and  to 
or  in  trust  for  the  issue  of  such  of  them  as  should  be  then  dead 
leaving  issue,  such  issue,  nevertheless,  to  have  and  take  the  part 
and  share  only  which  his,  her,  or  their  parent  or  parents  would, 
if  living,  have  been  entitled  to ;  the  share  or  shares  of  such  of 
his  said  children,  being  a  son  or  sons,  to  be  paid  to  such  son  or 
sons  or  his  or  their  issue  on  the  attainment  of  the  youngest  for 
the  time  being  of  his  said  children  to  the  age  of  21  years,  and 
the  share  or  shares  of  such  of  his  said  children  as,  being  a 
daughter  or  daughters,  should  be  living  on  the  attainment  of  the 
youngest  for  the  time  being  of  his  said  children  to  the  age  of  21 
years,  and  of  the  issue  or  issues  of  such  of  his  said  daughters  as 
should  be  then  dead  leaving  issue,  he  directed  should  remain  in 
the  hands  of  his  said  trustees,  upon  trust,  to  invest  the  same  and 
pay  the  income  of  each  share  respectively,  unto  each  of  his  said 
children,  being  daughters,  during  her  or  their  life  or  lives,  for 
her  separate  use,  and,  on  the  decease  of  each  of  his  said 
daughters,  or  in  case  any  of  his  said  daughters  should  be  dead 
leaving  issue  at  the  time  of  the  attainment  of  the  youngest  for 
the  time  being  of  his  said  children  to  the  age  of  21  years,  upon 
trust  to  pay  the  share  of  such  daughter  so  dying  or  dead  as 
aforesaid  leaving  issue,  unto  and  amongst  all  and  every  the 
children  of  such  daughter  so  dying  or  dead  as  aforesaid  who 
should  be  then  living,  and  to  the  issue  of  such  of  them  as  should 
be  then  dead  leaving  issue]  equally,  share  and  share  alike,  such  [  648  ] 
issue,  nevertheless,  to  have  and  take  the  part  and  share  only 
which  his,  her,  or  their  parent  or  parents  would  have  been 
entitled  to  if  living.    *    *    * 
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HnuiB  The  testator  died  some  time  after  the  date  of  his  will,  leaving 

HuLME.      Betty  Holme  his  widow,  and  seven  children  by  her,  and  Ann 
Huhne  his  only  child  by  his  first  wife. 

Henry  Huhne  was  the  youngest  child,  and  had,  long  since, 
attained  the  age  of  21  years. 

Emily  Hulme,  one  of  the  testator's  daughters,  died  a  spinster, 
having,  after  she  had  attained  the  age  of  21  years,  made  her  will 
dated  the  80th  of  September,  1887,  and  thereby  appointed  her 
sister,  Mary  Hulme,  executrix  thereof. 

The  bill,  which  was  filed  by  the  testator's  widow  and  surviving 
children,  except  Mary  Hulme,  against  Mary  Hulme  and  James 
[  *649  ]  Sothern,  stated  that  Mary  Hulme,  as  *the  executrix  of  Emily 
Hulme,  alleged  that,  according  to  the  true  construction  of  the 
testator's  will,  Emily  Hulme  was  entitled,  at  the  time  of  her 
death,  to  a  share  of  the  residuary  estate  of  the  testator ;  but  the 
plaintiffs  charged  that,  in  the  events  that  had  happened,  the 
testator  died  intestate  as  to  such  share,  and  that  such  share  was 
then  divisible  among  the  next  of  kin  of  the  testator,  and 
therefore,  the  plaintiffs  were,  together  with  Mary  Hulme,  in  her 
own  right  and  as  the  representative  of  Emily  Hulme,  entitled  to 
such  share. 

The  bill  prayed  that  it  might  be  declared  that,  upon  the  death 
of  Emily  Hulme  without  having  been  married,  her  share  of  the 
testator's  residuary  personal  estate  became  divisible  among  his 
next  of  kin;  and  that  it  might  be  also  declared  that  the  plaintiffs 
and  the  defendant,  Mary  Hulme,  in  her  own  right  and  as 
representative  of  Emily  Hulme,  were  entitled  to  such  share. 

Mr.  Jacob  and  Mr.  Koe^  for  the  plaintiffs.     *    *     * 

[  660  ]  Mr.  Knight   Bruce  and  Mr.  ShadweU  appeared  for  the 

defendants:  but 

The  Yice-Chancbllob,  without  hearing  them,  said : 

By  the  first  operative  words,  the  testator  makes  an  absolute 
gift  to  all  his  children  by  his  second  wife,  who  should  be  living 
when  the  youngest  child  should  attain  21.  He  then  superadds 
a  direction  for  settling  the  shares  of  his  daughters.    The  absolute 
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gift  remainB,  except  so  far  as  the  direction  for  settling  the  shares  Hulme 
of  his  daughters  has  taken  it  away :  and  it  is  not  taken  away  in  hulub. 
the  case  of  a  daughter  dying  without  having  children  (i). 

Declare  that  Emily  Hulme  took  an  absolute  interest  in  the  share 
of  the  testator's  residuary  estate  provided  for  her  by  the  will. 


COURT  OF  EXCHEQUER  (EQUITY). 


KNEBELL  v.  WHITE.  igM. 

(2  Y.  &  C.  15—22 ;  S.  C.  5  L.  J.  (N.  S.)  Ex.  Eq.  98.)  Fth,V!^  2A. 

Generally,  a  bill  for  an  account  need  not  contain  an  offer  by  the  [  l'"^  ] 

plaintiff  to  pay  the  balance  if  found  against  him. 

A  bill  for  an  account  of  the  renta  and  profits  receiyed  by  the  grantee 
of  an  annuity  in  possession  of  the  premises  demised  to  secure  the  annuity, 
must  contain  an  offer  by  the  plaintiff,  either  to  redeem  in  the  terms  of 
the  deed,  or  to  re-purchase  upon  equitable  terms,  to  be  settled  by  the  Court 

[In  this  case,  with  reference  to  the  first  point  stated  in  the 
above  head-note,  Aldebson,  B.  said  :] 

The  cases  seem  to  establish  that  the  prayer  of  an  account  is       Feb.  24. 
equivalent  to  an  offer  to  pay  the  balance,  if  ultimately  found  to        r  20  1 
be  against  the  plaintiff;  and  that,  in  case  it  be  found  against  the 
plaintiff,  the  Court  may,  on  further  directions,  decree  against 
him  that  he  do  pay  such  balance. 

[With  reference  to  the  other  point,  his  Lordship  said :] 

What  is  the  principle  ?  It  seems  this — that,  where  there  is  [  21  ] 
an  open  account  in  which  the  antecedent  items,  respecting  which 
the  account  in  equity  is  sought  to  be  taken,  are  necessarily  con- 
nected with,  and  not  capable  of  being  severed  from,  the  other 
items  of  the  account  which  are  to  arise  in  future,  the  Court  will 
not  interpose ;  for  if  it  did,  it  would  tolerate  the  bringing  of  a 
suit,  which  could  never  come  to  an  end  till  the  account  itself  was 
closed ;  for  the  state  of  the  account  would  be  continually  changing 
whilst  it  was  under  discussion  and  settlement.  The  party  who 
seeks  redress  must  put  it  in  the  power  of  the  Court  to  close  finally 
by  its  decree  the  dispute  between  *the  parties.  As  soon  as  he  [  *22  ] 
does  this,  he  is  entitled  to  its  asristance.  In  the  case  of  a 
(1)  See  Whittell  y.  Dudin,  22  B.  B.  124  (2  Jac.  k  W.  279). 
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Khkbbll      partnership,  therefore,  he  must  pray  a  dissolation.    In  this  case 

Whitk.      he  mast  pray  either  a  redemption  on  the  terms  in  the  deed ;  or,  if 

time  has  made  an  alteration,  at  all  events  he  should  pray  a 

re-parciiase  on  equitable  terms,  to  be  settled  by  the  Court. 

Neither  has  been  done  here,  nor  is  the  party  now  able  or  willing 

to  do  this.    I  think,  therefore,  that  the  bill  must  be  dismissed 

with  costs.     [The  remainder  of  the  judgment  is  not  material  for 

the  purpose  of  this  report.] 

Decree  accordingly. 


1888.       KNIGHT  V.  MARQUESS  of  WATERPORD  and  Othkbs. 

Z^.  14. 
1886.  12  Y.  &  C.  22—42.) 

'^-  26«  In  a  suit  for  tithes  instituted  by  a  rector  against  a  party  who  was 

^   '  both  patron  of  the  rectory  and  lord  of  the  manor  in  which  the  land  lor 

r  22  ]  which  the  tithes  claimed  were  situate,  suggesting  that  a  customary 

payment  of  40/.  per  annum,  alleged  by  the  defendant  to  have  been 
made  from  time  immemorial  in  lieu  of  all  tithes,  was  founded  on  a 
series  of  corrupt  contracts  by  way  of  resignation  bonds  and  otherwise, 
between  successiye  patrons  and  rectors:  Held,  upon  a  supplemental 
bill  of  disooyery  filed  by  the  rector,  that  the  defendant  was  bound  to 
produce  all  such  private  documents  in  his  custody  relating  to  the  matters 
inquired  after  by  the  biU  as  did  not  constitute  his  title  to  the  inheritance 
of  the  manor,  or  the  lands  of  which  the  tithes  were  claimed,  or  the 
inheritance  of  the  tithes. 

Upon  a  bill  by  rector  for  tithes  against  a  lord  of  a  manor  who  daims 
tithes  within  the  manor,  the  defendant  may  be  ordered  to  produce  old 
maps  of  the  manor,  and  also  the  court  rolls,  unless  they  relate  to  the 
title  of  his  own  lands  within  the  manor. 

An  answer  to  &  former  bill  for  the  same  matter,  though  not  filed,  is 
to  be  deemed  a  public  document,  unless  the  contrary  be  shown ;  if, 
therefore,  it  relate  to  the  plaintifTs  title  in  an  existing  suit,  the  defen- 
dant, in  whose  custody  it  is,  will  be  ordered  to  produce  it,  unless  he 
can  s^ear  that  it  was  not  intended  to  be  used  as  an  answer. 

The  plaintiff  was  rector  of  the  parish  of  Ford,  in  the  county 

of  Northumberland,  and  the  Marquess  of  Waterford  was  patron 

of  the  rectory  of  Ford,  and  also  lord  of  the  manor  of  Ford,  and 

an  owner  anjl  occupier  of  land  within  the  rectory. 

In  the  year  1880  the  plaintiff  filed  his  bill  in  this  Court  against 

the  Marquess  of  Waterford,  and  several  other  persons  his  tenants, 

being  occupiers  within  the  rectory  of  Ford,  for  an  account  and 

[  *23  ]       payment  of  the  great  and  small  ^tithes  of  the  land- in  their  several 

occupations.    To  that  bill,  the  Marquess,  who  was  then  a  minor, 

put  in  an  answer  by  his  guardian,  stating  his  belief  that  the 
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manor  of  Ford,  containing  eight  thousand  acres,  had  been  from       Kniort 
time  immemorial  comprised  within  the  parish  of  Ford,  and  that     uxwumba 
there  had  been  payable  from  time  immemorial  by  the  lord  or  ^^^^^hd. 
owner  of  that  manor  for  the  time  being,  by  equal  half-yearly 
payments,  to  the  parson  of  the  parish  of  Ford  for  the  time  being, 
the  yearly  sum  of  402.  for  the  maintenance  of  divine  worship  there, 
in  lieu  of  all  manner  of  tithes  arising  &c.  within  the  manor  of  Ford ; 
and  that  the  lord  or  owner  of  that  manor  for  the  time  being,  or 
his  assigns,  had  from  time  immemorial  been  entitled  in  respect 
of  the  said  yearly  sum  of  402.,  to  all  the  tithes  within  that  manor, 
or  any  part  thereof.    The  defendant  made  no  answer  to  a  charge 
contained  in  the  bill,  as  to  deeds  and  documents  in  his  custody. 

The  Marquess  of  Waterford  having  come  of  age,  the  plaintiff 
filed  a  supplemental  bill  of  discovery  against  him  and  the  other 
defendants,  suggesting  that  the  lords  of  the  manor  of  Ford,  who 
were  patrons  of  the  rectory,  and  under  whom  the  defendant,  the 
Marquess  of  Waterford,  claimed,  used  to  take  bonds  from  persons 
about  to  be  presented  to  the  rectory^  conditioned  for  the  accept- 
ance of  an  annual  sum  of  401.,  in  satisfaction  of  the  tithes  within 
the  manor  of  Ford ;  that  when  no  such  bonds  were  given,  the 
rectors,  soon  after  their  induction,  used  to  make  leases  of  those 
tithes  to  the  lords  of  that  manor,  and  that  402.  a  year,  or  some 
such  annual  sum,  was  the  rent  reserved  on  such  leases ;  that  at 
all  events,  by  some  instruments  or  agreements,  the  sum  of  402. 
was  fixed  as  the  whole  amount  to  be  received  by  the  rectors  from 
the  lords,  for  the  tithes  within  the  manor  of  Ford,  or  parish  of 
Ford;  and  that  the  402.,  alleged  by  the  Marquess  to  be  an 
immemorial  customary  payment,  had  its  origin  in  such  bonds 
and  leases,  or  other  instruments  or  agreements.  The  bill  then 
contained  *other  statements  impeaching  the  defence  to  the  [  *24  ] 
original  bill,  namely,  that,  about  the  year  1578,  a  claim  was 
made  and  a  suit  instituted  in  respect  of  the  tithes  within  the 
manor  of  Ford,  by  the  then  rector  against  the  then  lord  of  the 
manor;  that  a  decree  was  made,  referring  the  matters  in  dispute  to 
arbitration,  and  that  an  award  was  made  establishing  the  rector*s 
right ;  that  a  considerable  district,  called  Gatford  Law,  formerly 
belonging  to  the  lords  of  the  manor  of  Ford,  and  being  part  and 
pared  of  that  manor,  and  held  as  such,  was,  about  the  year  1660, 
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[25] 


sold  by  the  then  lord  of  the  manor  to  a  family  of  the  name  of  Carr, 
and  that  the  occupiers  of  that  land  had  ever  since  paid  tithes  to 
the  rectors  of  Fordi  that  another  district,  called  Heatherslaw^ 
situate  within  the  parish  of  Ford,  and  forming  part  of  lands  for 
which  the  402.  was  claimed  to  be  paid  in  lien  of  tithes,  was  formerly 
a  manor  of  itself,  and  paid  tithes  in  kind  to  the  rector  until  pur- 
chased some  time  between  1686  and  1717,  by  the  then  lord  of  the 
manor,  after  which  time  the  tithes  of  Heatherslaw  were  intro- 
duced into  the  leases,  bonds,  and  other  instruments,  whereby  the 
sum  of  402.  was  received  by  the  rectors  of  Ford,  in  lieu  of  the 
tithes  of  the  lands,  the  property  of  the  lord  of  the  manor  of  Ford. 

The  bill  then  alleged  that  the  defendant,  the  Marquess  of 
Waterford,  had  in  his  possession,  custody,  or  power,  divers  of  the 
before-mentioned  bonds,  leases,  or  other  instruments  and  agree- 
ments, and  also  the  before-mentioned  award ;  and  also  divers  old 
deeds,  instruments,  and  writings,  including  the  deeds  of  convey- 
ance, or  some  of  them,  or  some  copy  of  or  extract  from  or  abstract 
of  them,  or  some  of  them,  proving  the  allegations  in  the  bill  respect- 
ing Gatford  Law  and  Heatherslaw ;  and  also  divers  other  deeds, 
papers,  and  writings,  which  would  show  that  no  such  immemorial 
payment  of  401.  existed,  or  which  would  in  some  way  tend  to  show 
the  plaintiff's  title  to  tithes  in  kind  within  the  manor  of  Ford. 

The  Marquess,  by  his  answer,  admitted  that  Gatford  Law 
formed  part  of  the  manor  of  Ford,  and  had  been  sold  as  stated 
by  the  bill,  and  that  since  such  sale  the  occupiers  of  it  had  paid 
tithes  to  the  rector;  but  he  alleged  that  this  was  in  order  to 
avoid  litigation.  He  stated,  that  he  had  not  in  his  possession 
the  conveyance  deeds  of  Gatford  Law,  but  that  he  had  those  of 
Heatherslaw,  and  that  they  were  included  in  the  second  schedule 
to  his  answer.  He  denied  the  other  material  allegations  of  the 
bill.  In  answer  to  the  general  charge  as  to  deeds  and  documents, 
he  [scheduled  certain  documents  relating  to  his  title  to  the  lands 
in  the  parish  of  Ford,  and  objected  to  produce  the  same  on  the 
ground  that  they  did  not  relate  to  the  plaintiff's  title  to  the  tithes. 


[28] 


Upon  the  question  of  the  production  of  the  documents  the  Lord 
Ghisf  Babon  said :] 

The  general  rule  in  these  cases  is,  that  the  defendant  shall  not 
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be  compelled  to  produce  his  own  title  deeds,  but  that  rule  is  very       Kkioht 
much  confined  to  title  deeds  relating  to  real  property.    I  do  not     marqubss 
mean  to  say  that  title  deeds  of  tithes  would  not  fall  under  that  ^^tebfobd 
head ;  but  in  a  case  where  the  rector  files  his  bill,  and  his  prima 
fade  title  to  the  rectory  is  admitted,  but  the  thing  put  in  issue 
is,  whether  his  right  to  receive  tithes  in  kind  has  been  modified 
or  defeated  by  some  custom  or  conveyance  in  former  time,  and 
entitles  him  only  to  40Z.  a  year,  it  cannot  be  denied  that  all  the 
matter  which  establishes  that  must  have  a  very  great  relation  to 
his  title.    It  is  proi)Osed  to  modify  this  motion  so  as  to  exempt 
all  those  deeds  that  appear  upon  the  schedules  to  relate  to  the 
defendant's  title  to  the  manor,  or  to  the  lands,  or  to  any  title  of 
inheritance,  and  to  apply  it  only  to  those  *sorts  of  documents       [  *29  ] 
which  are  surmised  by  the  bill  to  refer  to  certain  contracts 
between  the  rectors  and  the  patrons  for  the  time  being,  under 
which  the  custom  as  to  this  401.  is  said  to  have  grown  up.    Nov^, 
if  there  be  any  documents  in  eidstence  that  would  throw  any 
light  on  the  origin  of  that  custom,  and  if  at  the  same  time  I 
should  say  that  the  rector  is  not  entitled  to  have  a  discovery  of- 
those  documents,  what  would  be  the  result  ?    That  on  the  hearing 
of  the  cause  the  defendant  would  not  produce  those  documents, 
bat  only  such  as  might  prove  the  custom  without  any  qualifica- 
tion.    I  think,  therefore,  that  justice  requires  that  the  motion,  as 
modified,  should  be  granted.    The  mere  opinion  of  the  defendant 
that  the  documents  do  not  relate  to  the  plaintiff's  title,  cannot 
alter  the  case ;  because  it  is  quite  clear  they  do  relate  to  his  title 
if  they  have  relation  to  the  tithes  at  all. 

After  the    preceding  motion  had    been  disposed    of,  some        1836. 
farther  deeds  and  papers  were  discovered  by  the  agent  of  Lord       -^v^- 
Waterford ;  upon  which  his  Lordship,  having  obtained  an  order        [  37  ] 
for    that  purpose,  filed  his    supplemental  answer,   with    two 
Bchedales  annexed,  setting  forth  a  list  of  all  the  documents  in 
the  defendant's  custody.      Some  of  these  hfid  been  already 
produced,  the  others  the  defendant  objected  to  produce.  Amongst 
ttie  latter  documents  were  the  following ;  namely,  certain  letters 
stated  in  the  schedule  to  be  confidential,  and  apparently  written 
by  solicitors  to  their  clients,  owners  of  the  manor,  in  relation  to 
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khioht  former  soits  for  tithes  within  the  manor  of  Ford ;  court  rollB  for 
Mabq'uksb  ^0  manor  of  Ford  daring  the  year  1658,  and  several  succeeding 
Watsbfobd  y®^^>  maps,  described  as  seventeen  old  maps  or  plans,  and 
surveys  of  several  parts  of  the  Ford  estate,  and  a  modem  map 
of  the  Ford  estate ;  and  the  answer  of  J.  H.  Delaval,  formerly  a 
lord  of  the  manor,  to  a  bill  in  Chancery,  brought  by  George 
Marsh,  clerk. 

[A  further  application  for  production  of  these  documents  was 
made  to  the  Court :] 

[  40  ]        The  Lobd  Chibf  Babon  : 

[  41  ]  *     *    Let  us  consider  in  their  order  the  several  documents  in 

question.  First,  ad  to  the  maps :  they  can  be  no  evidence  of  the 
defendant's  title,  but  they  may  possibly  be  evidence  of  the  extent 
of  the  manor,  and  may  therefore  throw  some  light  on  the 
plaintiff's  claims.  They  can  be  no  evidence  to  establish  the 
defendant's  right  either  to  the  manor  or  the  tithes;  and 
therefore  his  saying  that  they  relate  to  his  title,  and  not  to  the 
plaintiff's,  is  not  sufScient. 

Next,  as  to  the  court  rolls ;  if  they  had  constituted  the  title  of 
the  defendant  to  any  particular  land  which  he  had  in  the  manor, 
then  he  would  not  be  bound  to  produce  them ;  but  I  consider 
them  only  as  a  collection  of  court  rolls  which  he  holds  for  the 
benefit  of  others.    In  one  sense,  no  doubt,  they  may  be  evidence 

[  *42  ]  of  his  title ;  but  if  *you  file  a  bill  of  this  nature  against  the  lord 
of  the  manor,  it  is  not  sufficient  for  him  to  say  I  have  the  court 
rolls,  but  they  are  evidence  of  my  title,  and  therefore  I  will  not 
produce  them,  for  they  do  not  relate  to  the  defendant  so  as  to 
prejudice  his  title. 

Then,  with  respect  to  the  answer :  that  is  not  a  confidential 
communication;  it  was  meant  to  be  exhibited  publicly.  If  the 
defendant  had  gone  further,  and  said  it  was  an  answer  which  he 
had  projected,  but  whiclUie  had  afterwards  resolved  not  to  make, 
that  would  have  been  another  thing.  But,  I  consider  that  a  bill 
relating  to  these  tithes  had  been  filed,  and  that  this  was  an 
answer  to  that  bilU  The  defendant  himself,  states  it  relates  to 
the  matters  contained  in.  the  plaintiff's  bill.    That,  therefore,  is 
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not  to  be  oonsidiBred  a  private  dooament ;  it  was  prepared  for  the      Knioht 

Court;  and  unless  it  had  been  shown  in  evidence  that  it  had     mabquksb 

been  matter  of  doubt  whether  it  should  become  public  or  not,  I   watmrfobd. 

do  not  see  how  he  can  refuse  to  produce  it. 

Then  as  to  the  letters ;  I  think  Mr.  Boteler  (i)  has  gone  further 

in  support  of  the  production  of  those  documents  than  this 

particular  case  required.     They  are  stated  to  be  confidential 

letters  between  client  and  solicitor.    If  they  had  been  stated  as 

relating  to  the  defendant's  title,  I  should  have  said  they  ought 

not  to  be  produced ;  but,  as  it  is,  it  may  be  a  question  whether 

or  no  they  are  not  confidential  letters  relating  to  the  means  by 

which  the  rector,  whether  by  resignation  bonds,  or  otherwise, 

was  prevented  from  claiming  his  title ;  in  such  case  they  do  not 

relate  to  the  defendant's  title,  but  to  the  plaintiff's.    I  shall  order 

their  production,  saving  as  they  relate  to  the  defendant's  title  as 

communicated  to  his  solicitors.    These,  I  think,  he  is  not  bound 

to  produce. 

Motion  granted  m  to  the  court  roUs,  map$i  answer, 

and  (90  limited)  as  to  the  letters. 


LOVELL  V.  HICKS  and  Others.  ism. 

J^A  2  3 
(2  Y.  ft  0.  4fr-58;  8.  C.  5  L.  J.  (N.  8.)  Ex.  Eq.  »8;  rehearing,  472—487;        j^H^  20.' 

8.  C.  6  L.  J.  (N.  S.)  Ex.  Eq.  8«.)  

Agreement  for  the  purchase  of  part  of  the  profits  of  a  patent,  which  .  _. 

turned  out  to  be  a  mere  bubble,  aet  aaide  as  having  been  obtained  by     ^^  is  is 
fraud  and  miarepreeentation  of  one  of  the  vendors,  and  so  much  of  the       j^  21. ' 

purchase  money  as  had  been  paid  under  the  agreement  ordered  to         

be  repaid.  [  46  ] 

The  purchase  money  having  been  paid  to  the  joint  receipt  of  the 
vendors,  each  ol  the  vendors  was  responsible  for  the  whole  repay- 
ment,  although  some  of  them  had  no  knowledge  of  the  fraudulent 
misrepresentations  by  which  the  sale  had  been  induced. 

Thb  defendants  being  joint  owners  of  a  patent  for  ''An 
economical  apparatus  or  machine  to  be  applied  to  the  process 
of  baking  for  the  purpose  of  saving  materials,"  entered  into  an 
agreement  with  the  plaintiff  for  the  sale  to  him  of  a  licence  to 
use  the  patent  within  a  limited  range  in  the  neighbourhood  of 

(1)  The  plaintifTs  counsel. 


8S«  1886.    EX.  EQ.    2  YOUNGE  &  COLL.  46—49.     [b.r. 

LovBLL  Birmingham.  The  plaintiff,  who  had  paid  8,000Z.  under  this 
HioKH.  agreement y  now  brought  his  bill  to  have  it  set  aside  for  fraud, 
alleging  that  the  defendant  Hicks  had  represented  to  him,  that, 
by  means  of  this  apparatus,  bread  might  be  baked  in  the 
ordinary  manner  so  as  to  save  the  spirit,  and  realize  a  large 
profit;  that  to  give  colour  to  these  representations  Hicks  had 
[  •47  ]  made  various  experiments  before  *the  plaintiff  and  others,  which 
appeared  to  produce  that  result;  that  on  thd  faith  of  these 
representations  and  experiments  the  plaintiff  had  entered  into 
the  agreement  in  question,  but  that  he  had  since  found  that  the 
apparatus  effected  no  saving  in  bread  baked  in  the  ordinary 
manner,  and  that,  in  the  experiments  which  had  been  made. 
Hicks  had  fraudulently,  and  unknown  to  the  plaintiff,  introduced 
a  particular  sort  of  ferment,  and  likewise  spirits,  by  which 
means  he  had  apparently  succeeded  in  the  undertaking,  but  had 
in  fact  grossly  deceived  the  plaintiff.  The  bill  charged  the  other 
defendants  with  being  participators  in  the  fraud. 

The  evidence  in  support  of  the  plaintiff's  case  is  fully  detailed 
and  commented  upon  in  the  judgment. 

Mr.  Knightf  Mr.  Citing,  and  Mr.  Blunt,  for  the  plaintiff, 
[referred  to  SmaU  v.  Attwood  (i),  Colt  v.  Wollaston  (2),  and  Blain 
V.  Agar  (8) .]  They  also  contended  that  the  other  defendants  were 
answerable  for  the  fraud  of  Hicks,  as  their  agent  or  co-partner. 

Mr.  Wigravi  and  Mr.  Heathfield,  for  the  defendant  Hicks, 
and  another  defendant : 

[  48  ]  *     *    To  bring  a  case  of  this  kind  into  a  court  of  equity, 

the    circumstances    of    concealment    must    be    such    as    will 

[  49  ]        afford    ground  for   equitable   relief.      *      *      Here,   there   is 

evidence  to  show  that  the  plaintiff  stood  by  to  see  how  the 

patent  would  work,  and   finding  that  it  did  not  answer  his 

expectations,  filed  this  bill.     He  did  not  act  solely  on  the 

representations  of  Hicks,  but  made  various  inquiries  on  the 

subject  after  he  had  seen  the  experiments.     It  is  immaterial, 

therefore,  what  were  the  views  of  Hicks  if  the  plaintiff  obtained 

(1)  1  Yoimge,  416,  400 ;  siiiGe  aff.  (2)  2  P.  Wms.  154. 

6  a.  &  Fin.  232,  to  be  reported  in  a         (3)  27  B.  B.  150  (2  Sim.  289). 
later  volume  of  tiie  Bevised  Beporte. 
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such  information  aliunde  as  indaced  him  to  join  in  the  under-  Lovelii 

taking.    *    *    In  any  view  of  the  case,  Hicks  is  not  the  agent  hickb. 
for  the  other  defendants,  so  as  to  make  them  answerable  for  his 

acts  beyond  the  amomit  of  *their  respective  shares.    *    «    «  [  *<^  ]    ' 

Mr.  Lynch,  for  a  defendant  of  the  name  of  Smith,  con- 
tended, that,  as  his  client  had  received  none  of  the  monies,  and 
had  entered  into  an  agreement  of  which  the  plaintiff  had  notice, 
not  to  be  answerable  for  any  loss,  no  decree  could  be  had 
against  him. 

Mr.  Knight,  in  reply. 

In  the  course  of  the  argument  Aldbbson,  B.,  observed,  that  it 
was  incumbent  on  the  plaintiff  to  show  active  fraud  in  the 
defendant  with  a  view  to  misrepresent ;  and  for  that  purpose  to 
show  that  the  baking  experiments  made  by  him  were  false 
experiments,  and  effected  by  means  of  an  extraordinary  ferment. 

AlJ>SB80N,  B. :  Jti/ks  20. 

This  was  a  bill  filed  by  the  plaintiff,  Edward  Bourne  Lovell, 
against  the  defendants,  Bobert  Hicks,  Octavius  Henry  Smith, 
Balph  Watson,  and  William  Todd,  praying  that  the  agreement 
made  the  8rd  of  March,  1882,  may  be  set  aside  on  the  ground  of 
misrepresentation  and  fraud,  and  may  be  delivered  up  to  be 
cancelled ;  and  that  the  defendants  may  be  directed  to  repay  to 
the  plaintiff  the  sum  of  8,000{.  received  by  them,  with  interest, 
and  may  be  restrained  by  injunction  from  bringing  any  action 
to  recover  the  remainder  of  the  money,  2,0002.,  due  under  the 
agreement  The  question  has  been  very  fully  and  satisfactorily 
discussed  by  the  learned  counsel  on  both  sides,  who  have  most 
ably  assisted  the  Court  in  coming  to  a  conclusion,  by  laying 
successively  before  it  all  that  could  properly  be  urged  on  behalf 
of  their  respective  clients ;  and  the  Coubt  is  much  indebted  to 
them  for  that  assistance. 

The  question  resolves  itself  into  this — whether  the  plaintiff        [  61  ] 
ean  make  out  in  fact  such  a  misrepresentation  and  such  fraud 
as  entitles  him,  after  the  acquiescence,  for  some  time  at  least  on 
hie  part,  to  come  to  a  court  of  equity  to  rescind  his  contract — 
and,  if  so,  then  against  whom,  and  to  what  extent  is  he  entitled 

B.B. — ^VOL.  XLvn.  22 
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LovKLL  to  reliSf?  I  do  not  think  that  there  is  any  very  material 
HicKB.  difficulty  in  the  principles  by  which  my  decision  must  be 
governed.  They  are  laid  down  by  Lord  Ltndhubst  in  his  very 
able  judgment  in  the  case  of  Small  v.  Attivood,  and  I  believe  are 
such  as  cannot  be  doubted  or  impugned.  Although  that  decision 
is  now  undergoing  review  in  the  House  of  Lords,  I  do  not 
conceive  that  this  part  of  it  is  or  can  be  shaken.  If  the  oontaract 
be  founded  on  fraudulent  misrepresentations,  such  as  would  in 
a  court  of  law  be  sufficient  to  support  an  action  on  the  case,  it 
may  in  a  court  of  equity  be  rescinded.  Now,  the  fraud  may 
consist  in  the  misrepresentation  of  a  fact  material  to  the  oontraet, 
where  the  truth  of  that  is  known  to  the  one  party  and  unknown 
to  the  other,  and  the  misrepresentation  is  intentionally  made 
with  a  view  of  procuring  a  more  advantageous  contract  than  the 
real  facts,  if  truly  stated,  would  have  warranted.  This  is  the 
nature  of  the  case  on  which  the  plaintiff  relies ;  and  I  do  not 
doubt  that  if  this  be  made  out  to  my  satisfaction,  the  plaintiff 
ought  to  be  relieved,  unless  indeed  he  has,  after  full  knowledge 
of  the  truth,*  persisted  in  the  contract  previously  made. 

Starting,  therefore,  from  these  principles,  I  proceed  to  examine 
the  facts  in  this  case  which  appear  in  evidence ;  and,  although  I 
am  not  insensible  of  the  disadvantage  which  a  court  of  equity 
labours  under  in  not  having  the  benefit  of  oral  examination, 
which  I  own  I  have  long  thought  might  with  great  advantage  be 
given  to  it,  to  be  exercised  by  it  at  its  discretion,  and  applied  to 
such  parts  of  a  case  only  as  might  be  found  after  discussion  to 
require  it ;  yet,  when  I  compare  the  counter-balancing  advantage 
[  *52  ]  *of  long  and  calm  deliberation,  and  of  dispassionate  inquiry 
which  a  Judge  possesses,  who  can  at  leisure  weigh  all  the 
circumstances,  with  the  sudden  and  hasty  decision  of  a  jury  at 
Nisi  Prius,  even  though  assisted  by  oral  examination,  I  have  no 
doubt  that,  upon  the  whole,  in  nice  and  complicated  questions 
such  as  this,  I  should  not  do  real  justice  to  the  parties  by 
.  <       directing  an  issue. 

It  appears,  that,  on  the  9th  June,  1880,  a  patent  was  taken 
out ;  and  that,  on  the  29th  December,  1880,  a  specification  was 
filed  of  the  nature  and  mode  of  carrying  into  effect  the  invention 
for  which  the  patent  had  been  previously  obtained.    ^ 
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.  The  claim  in  the  patent  was  of  an  invention  of  an  economical  Lovell 
apparatus  or  machine  to  be  applied  to  the  process  of  bakings  for  Hicks. 
the  purpose  of  saving  materials ;  and  in  the  specification  it  is 
stated,  that  "such  apparatus  bakes  the  bread,  and  collects  a 
certain  spirituous  vapour,  which  is  always  disengaged  fi-om 
fermented  dough  during  the  process  of  baking  the  same  into 
bread,  and  which  vapour  is  usually  dissipated  and  lost ;  but  by 
ttie  refrigeratory  or  condensing  part  of  the  economical  apparatus 
or  machine,  the  said  vapour  is  condensed  into  liquid  materials, 
containing  spirit  or  alcohol,  and  from  which  materials  useful 
spirituous  liquors  may  be  drawn  by  the  processes  usually 
practised  for  the  rectification  of  raw  spirits."  In  another  part  of 
the  specification  it  is  distinctly  stated,  that  the  flour  having  been 
previously  converted  into  dough  and  duly  fermented,  and  then 
made  up  into  loaves  according  to  the  usual  method,  the  loaves 
are  introduced  into  the  oven,  &c.  And  again,  at  a  subsequent 
part  of  the  specification,  the  following  statement  occurs :  "  The 
liquid  materials  thus  saved  by  my  economical  apparatus  or 
machine  during  the  process  of  baking  fermented  dough  into 
bread,  is  a  diluted  spirit,  from  which  a  useful  spirit  may  after- 
wards be  extracted  by  the  usual  process  of  rectification.  The 
alcohol,  which  constitutes  the  value  of  the  materials  saved  by 
my  ^economical  apparatus  or  machine,  is  produced  in  the  [  *ft3  ] 
process  of  fermentation  which  the  flour  or  dough  has  undergone 
in  the  manner  usually  practised  for  preparing  dough  for  bread. 
That  alcohol  has  been  hitherto  dissipated  in  vapour,  and  totally 
lost ;  but  my  aforesaid  economical  apparatus  or  machine  being 
aj^felied  in  the  process  of  baking  such  dough  into  bread,  the  said 
alcohol  is  saved  and  collected;  and  although  it  is  intermixed 
with  water  and  other  liquid  matters  which  are  evaporated  from 
the  dough  at  the  same  time,  the  liquids  so<  saved  are  useful 
materials  for  the  rectifiers  of  spirits  to  extract  fine  spirit  from." 
I  have  referred  more  particularly  to  these  parts  of  the  specifica- 
tion, in  order  to  show  the  grounds  on  which  I  have  clearly 
arrived  at  the  conclusion,  that  this  invention  purported  to  be 
one  tor  obtaining  sjHrit  by  means  of  a  patent  apparatus  for 
baking  bread  of  the  ordinary  description,  fermented  in  the 
ordinary  method.    I  can  ieel  no  doubt  on  this  subject. 

22—2 
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uttsvl  In  March,  1882,  after  a  negotiation,  to  vhich  I  shall  advert, 

UioKS.  the  agroement  in  qaertion  was  executed,  under  which  8,0002.  has 
subsequently  been  paid.  By  that  agreement  Bobert  Hicks,  the 
original  patentee,  together  with  Mr.  Smith,  Mr.  Watson,  and 
Mr.  Todd,  who  had  intermediately  obtained  an  interest  with 
Hicks  under  an  assignment  of  it,  granted  their  licence  to  the 
present  plaintiff,  Mr.  Lovell,  to  exercise  the  patent  within  the 
town  of  Birmingham,  and  a  limited  circle  round  it,  in  considera- 
tion of  1,000{.  then  paid,  and  of  the  further  sum  of  4,0002., 
to  be  paid  by  certain  instalments.  Now,  the  plaintiff  says,  he 
was  induced  to  make  this  agreement  by  certain  fraudulent 
misrepresentations  made  by  Bobert  Hicks. 

In  June,  1881,  it  appears  that  a  letter  was  inserted  in  the 
Staffordshire  AdvertUer^  signed  by  a  miller  of  the  name  of  Pratt, 
in  which  a  very  favourable  account  was  given  of  the  new 
invention.  This  letter,  it  is  said,  was  corrected  as  to  some  of  its 
[  *&4  ]  details  by  Mr.  Hicks,  and  in  ^particular  it  is  stated,  that  tiie 
representation  that  three  bushels  of  flour  would  produce  eighteen 
pints  of  liquor,  containing  20  per  cent,  of  alcohol,  was  expressly 
made  by  Hicks,  he  having  altered  Pratt's  original  draft  of  the 
letter  from  18  per  cent,  to  20  per  cent,  in  his  own  handwriting. 
This  fact  depends  on  the  testimony  of  several  witnesses.  (His 
Lordship  here  commented  on  their  testimony.)  On  the  other 
hand,  there  is  the  distinct  denial  of  these  circumstances  by 
Hicks  in  his  answer ;  and  very  powerful  observations  have  been 
made  on  the  probabilities  of  the  case,  and  on  the  credibility,  as 
to  this  part  of  it,  of  the  plaintiff's  wikiesses.  And  it  is 
contended  with  great  force,  that  it  is  quite  obvious  that  the 
expression  "  alcohol  '*  in  the  statement,  if  made,  was  clearly  in 
the  course  of  the  negotiation  understood  by  all  parties  to  mean 
proof  spirit,  and  not  alcohol  in  the  strict  chemical  use  of  this 
word,  and  to  this  latter  part  of  the  defendant's  argument  I  fully 
accede;  but  the  weight  of  evidence  appears  to  me  to  be  in 
favour  of  the  plaintiff  as  to  the  representation. 

The  next  fact  adduced  by  the  plaintiff  relates  to  a  meeting  at 
the  ''Stork  Inn,"  in  Birmingham,  at  which  he  was  jpresent. 
There,  ^  sort  of  experimental  baking  took  place,  and.  sisiilar 
representations  were  made  by  Hicks,  which  seem  fairly  oMugh. 
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proved.  Then  come  two  meetings  at  Bilston,  between  thie  ijoffmu, 
plaintiff  and  Hicks,  at  both  of  which  similar  representations  were  Hn«s. 
made,  and  Pratt's  letter  was  read  by  the  plaintiff.  Then  follows 
tlie  journey  to  Chelsea,  at  which  the  apparatus  belonging  to  this 
defendants  was  shown  to  the  plaintiff,  and  he  had  an  opportunity 
of  examining  the  results,  and  a  portion  of  the  spirits  thereby 
produced  was  delivered  over  for  him  to  inspect  and  examine. 

All  these  circumstances  which  I  have  thus  cursorily  gone 
through  took  place  'before  the  agreement  in  question ;  and  it  is 
not  unfair  to  conclude  that  these  were  in  truth  the  circumstances 
which  induced  the  plaintiff  to  enter  into  *that  agreement..  What,  [  *55  ] 
then,  are  these  circumstances  ?  They  appear  to  me  to  amount 
to  this:  here  is  a  clear  statement  by  Hicks  that  he  was  in 
poeseesion  of  an  apparatus  for  baking  ordinary  bread,  whereby 
the  spirit  therefrom  produced  would  be  saved.  Here  is  a  state- 
ment also  that  the  spirit  so  produced  amounts  to  a  quantity, 
either  of  18  pints,  at  20  per  cent,  alcohol,  produced  by  three 
bushels  of  flour ;  or,  if  I  state  the  defendant's  case  most  favour- 
ably, at  all  events  to  a  highly  advantageous  amount.  And  there 
is  also  a  performance  of  experiments  in  the  plaintiff's  presence, 
first  at  Birmingham,  and  afterwards  at  Chelsea,  and  in  town,  by 
which  he  is  induced  to  believe  that  such  representations  are  in 
sabetance  true. 

Then,  if  so,  are  the  other  facts  such  as  to  satisfy  me  that  this 
wae  not  a  true  statement,  and  that  Hicks  knew  all  the  time  that 
it  was  false?  That  is  the  conclusion  at  which,  after  much 
consideration,  I  have  been  obliged  to  arrive.  In  the  first  place, 
I  think  that  it  is  proved  on  the  part  of  the  plaintiff  that  the 
bread  baked  was  not  substantially  bread  of  the  ordinary 
deecription.  There  may  be,  no  doubt,  though  that  is  not  very 
Bstisfactorily  made  out,  great  differences  of  practice  in  preparing 
bread,  as  to  the  ferment  used;  but  there  is  no  balance  of 
teetimony  as  to  the  point  that  the  particular  ferment  used  by 
Hicks  varies  from  all  those  hitherto  in  use  most  materially,  and 
precisely  in  those  respects  which  would  produce  a  favourable 
reeult  in  those  experiments  which  might  be  made  to  show  off 
the  new  process.  Nor  do  I  think  that  any  doubt  can  reason- 
ably be  entertained  on  the  evidence  before  me,  that  ordinary 
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LovKLL  bread,  baked  according  to  the  patent  process,  will  produce  no 
HioxB.       advantageous  results  to  the  parties. 

If  these  facts  were  known  to  Mr.  Hicks,  every  experiment 
becomes  of  itself  a  fraadnlent  misrepresentation.  Now,  the 
circumstances  satisfy  me  that  Mr.  Hicks  must  have  known  &is. 
I  cannot  well  account,  except  on  this  supposition,  for  the  peculiar 
[  *6^  ]  care  and  watchfulness  over  the  ^ferment  which  was  secretly 
prepared  by  him  when  used,  and  for  the  peculiar  secrecy  which, 
according  to  the  plaintiff's  evidence,  was  ob^rvBd  at  the  time  of 
the  experiments  made  in  the  presence  of  the  committee  at 
Bilston.  Indeed,  when  I  observe  the  great  secrecy  as  to  the 
ferment,  compared  with  the  ostentatious  openness  as  to  tiie 
other  parts  of  the  process,  I  think  it  shows  plainly  enough  that 
Mr.  Hicks  must  have  been  conscious  that  in  this  respect  he  was 
practising  a  deception  on  the  plaintiff  and  the  other  persons. 
All  the  testimony,  with  the  exception  of  that  of  one  witness, 
seems  to  me  uniform  as  to  this ;  and  I  am  by  no  means  satisfied 
with  the  testimony  of  that  witness. 

I  do  not  think  it  necessary  to  refer  to  the  circumstances  of  the 
addition  of  the  spirits  to  the  liquor  produced  from  one  experi- 
mental baking.  There  is  some  contradictory  evidence  as  to  the 
fact.  If  it  were  entirely  true,  this  would  be  an  act  of  very  gross 
fraud  on  the  part  of  Mr.  Hicks.  The  witness  for  the  defendante 
who  speaks  to  this  point  does  not  deny  very  improper  conduct, 
but  only  exculpates  Hicks  from  having  personally  participated  in 
it.    The  whole  transaction  is  suspicious. 

The  other  parts  of  the  case,  however,  are  clear.  If,  indeed, 
the  question  had  depended  merely  on  the  misrepresentation  as 
to  the  extent  of  the  profits,  and  it  had  appeared  that  the  resulte 
obtained,  varying  as  they  do  as  to  the  amount  of  spirit  produced, 
were  all  that  the  plaintiff  relied  on  to  prove  fraud,  I  should  not 
have  thought  that  a  strong  case  had  been  made  out.  If  the 
bread  actually  baked  had  really  been  ordinary  bread,  or  if  the 
attention  of  the  purchaser  had  been  called  to  the  fact  of  its  not 
being  prepared  in  the  ordinary  way,  either  before  or  during  the 
early  experiments,  even  after  the  agreement  of  the  Srd  March, 
1882, 1  should  have  been  disposed  to  think,  either  that  no  fraud 
had  been  practised,  or  that,  at  all  events,  even  if  there  had  been 
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Irand,  he  had  persisted  mach  too  long  after  full  knowledge  of  the      lotill 
facts  to  be  entitled  to  relief.    *Bat  it  seems  to  me,  that  from  the       hickb. 
beginning  he  is  misled  by  the  patent  and  specification,  and  that       [  *67  ] 
the  defendant  Hicks  mast  have  been  fully  aware  of  the  delusion 
nnder  which  this  bargain  was  made. 

I  do  not  rely  on  the  mere  failure  to  produce  the 'quantity 
of  spirit  originally  stated  by  the  projectors.  I  do  not  think  that 
the  plamtifif  acted  on  such  representations  taken  literally.  The 
ezjieriments  made,  with  which  he  expressed  his  satisfaction, 
show  this,  I  think,  to  have  been  the  case.  But  I  think  that, 
throughout,  he  and  those  with  whom  he  acted  thought,  and  had 
reason  to  think  from  the  representations  made,  that  they  were 
purchasing  an  apparatus  for  baking  ordinary  bread ;  that  they 
were  to  compete  with  ordinary  bakers  on  vantage  ground,  and 
that  the  quantity  of  spirit  to  be  produced  (which  I  allow  must  be 
taken  to  be  proof  spirit)  was  to  be  their  means  of  profit.  This,  I 
think,  was  the  state  of  facts  under  which  the  bargain  was  made ; 
and  if  the  main  fact  was  known  to  Hicks  not  to  be  true,  what 
were  all  the  statements  he  made,  and  the  fallacious  experiments 
which  he  himself  knowingly  exhibited,  and  knowingly  permitted 
the  other  party  to  make  and  to  see,  but  so  many  laborious  frauds 
practised  on  his  part  upon  the  plaintiff  ?  I  am  satisfied,  there- 
fore, that  fraud  has  been  made  out  so  far  as  Hicks  is  concerned ; 
and  I  do  not  think  that,  after  full  knowledge  of  it,  the  plaintiff 
has  ever  acquiesced  in  the  bargain.  I  am  not  at  all  satisfied 
that  he  ever  knew  the  ingredients  of  the  ferment  till  the  receipt 
was  delivered  to  him  on  the  5th  December,  1882.  It  is  clear 
that  he  was  not  a  baker ;  and  the  period  when  he  first  knew  the 
extent  of  the  misrepresentations  would  be,  not  the  time  when 
the  receipt  was  first  given  to  him,  but  that  when  he  first  knew, 
or  reasonably  might  have  known,  that  the  ferment  was  sub- 
atanttally  different  from  those  in  common  use.  That  time  does 
not  appear ;  and  this  suit  was  CQmmenced  in  February,  1888. 
I  think,  therefore,  that  the  plaintiff  is,  on  the  whole,  entitled  to 
relief. 

[On  the  erroneous  supposition  that  the  defendants  Watson  and 
Todd  (who  had  no  knowledge  of  the  fraudulent  representations 
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Ijotsll  of  Hicks)  had  only  received  their  proportional  shares  of  the 
HicKn.  purchase-money  through  Hicks,  and  that  the  defendant  Smith 
had  received  none,  and  had  no  interest  in  the  matter,  the 
defendants  Watson  and  Todd  were  expressly  decreed  to  repay 
only  their  shares,  with  interest,  and  the  bill  was  dismissed  as 
against  Smith. — 0.  A.  S.] 

I88f,  The  plaintiff  [presented  his  petition  of  rehearing,  as  reported 

Fpb,j3^i6.    in  2  Y.  &  C.  p.  472.]      The  object  of  the  petition  was  to  make 

[  472  ]       the  defendant  Smith  equally  liable  with  the  other  defendants, 

Hicks   being  insolvent  and   abroad,  Todd   being  in  poor  cir- 

camstances,  and  Watson  being  dead,  and  his  representative 

not  admitting  assets. 

The  plaintiff,  by  his  petition,  stated,  that  it  appeared,  from 
the  terms  of  the  articles  of  agreement  of  the  8rd  March,  1882, 
[  ^478  ]  and  the  receipt  indorsed  thereon,  as  well  as  *from  the  answers  of 
the  defendants,  and  from  other  matters  in  evidence,  that  the 
defendants  Hicks,  Smith,  Todd,  and  Watson,  were  jointly 
interested  in  the  profits  of  the  patent,  and  that  the  agreement  in 
question  was  entered  into  by  the  petitioner  with  the  defendants 
jointly ;  that  the  said  sum  of  8,0002.  was  in  fact  paid  by  the 
petitioner  to  the  defendants  jointly,  or  on  their  joint  account ; 
that  the  petitioner  had  in  his  possession  a  bill  of  exchange  for 
1,000Z.,  which  he  had  given  to  the  defendants  in  part  payment 
of  the  8,0002.;  that  this  bill,  dated  17th  March,  1882,  was 
drawn  by  the  plaintiff  upon  and  accepted  by  Messieurs  Garr 
Olyn  &  Company,  and  was  made  payable  two  months  after  date 
to  Messrs.  Hicks,  Smith,  Todd,  &  Company,  or  order ;  and  that 
it  was  indorsed  in  the  following  words  :  "  Pay  to  0.  H. 
Smith,  Esq.,  or  order,  per  procuration  of  Hicks,  Smith  &  Co. ; 
William  Todd  ;  0.  H.  Smith  ;  '*  which  signatures  were  in  the 
handwriting  of  Todd  and  Smith  respectively.  Under  these 
circumstances,  the  plaintiff  submitted  that  the  defendants  ought 
to  be  declared  jointly  and  severally  liable  to  make  good  the 
whole  of  the  8,0002.,  with  interest  at  52.  per  cent.,  together  with 
the  costs  of  the  suit ;  and  he  prayed  that  the  cause  might  be 
reheard  for  that  purpose,  and  that  upon  such  rehearing  he 
might  be  at  liberty  to  give  in  evidence  the  bill  of  exchange. 
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[After  argament :]  Lovell 

.  -J  Hicks. 

Aldbb80K,B.:  j^^^^^ 


[486] 


I  have  again  maturely  considered  this  case.  I  intimated  in 
the  coarse  of  the  argament,  after  having  fully  heard  the  acute 
obeervationB  of  the  counsel  for  the  defendants,  that  I  saw  no 
reason  to  change  the  opinion  I  before  delivered  on  the  main 
question  in  this  cause.  I  was  then,  and  I  still  am  satisfied  that 
the  plaintiff  has  made  out  a  case  of  fraud  entitling  him  to  relief 
in  a  court  of  equity.  The  extent  of  that  relief  was  the  subject 
of  his  petition  for  a  rehearing,  and  upon  that  I  now  propose  to 
give  my  revised  opinion. 

It  seems  to  me  clearly  established,  as  it  did  before,  that  the 
rest  of  the  defendants  had  no  knowledge  of  the  ^fraudulent  [  ^487  ] 
misrepresentations  made  by  Hicks ;  but  the  money  paid  by  the 
plaintiff  in  consequence  of  those  misrepresentations,  has  been 
paid  to  all  under  a  joint  contract  by  all,  and  they  have  all  signed 
the  receipt.  As  to  Todd  and  Watson,  there  is  nothing  to  show 
any  knowledge  by  the  plaintiff  of  their  particular  interests ;  and 
even  as  to  Smith,  I  think,  that,  on  the  former  occasion,  I  placed 
too  much  reliance  on  the  circumstance  spoken  to  by  Mr.  Todd. 
On  more  full  consideration,  I  am  satisfied  that  in  this  respect 
my  judgment  was  erroneous^  and  that,  what  would  unquestion- 
ably have  been  the  rule  at  law,  ought  also  to  be  considered  the 
rale  in  equity.  At  law,  they  would  all  have  been  equally  bound 
to  repay  in  soUdo  to  the  plaintiff  the  money  received  from  him 
upon  a  consideration  which  had  failed  altogether.  This  was  my 
owii  impression  when  I  first  heard  the  cause. 

I  am  now  satisfied  that  the  decree  must  be  varied  as  to  the 
8,0001.  paid,  by  directing  that  it  be  repaid  by  the  defendants ; 
and  that  the  plaintiff  is  entitled  generally  to  the  costs  of  the  suit. 

Decree  accordingly. 
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1836  BEOOESBANK:  and  Anothbb  v.  SMITH  (1). 

Rb.AH^  24.  ^2  Y.  ft  C.  58—60 ;  8.  C.  6  L.  J.  (N.  8.)  Ex.  Bq.  34.) 

r  58 1 

1-      J  In  cases  of  mistake,  ihe  time  of  limitation,  which  by  analogy  to  that 

prescribed  by  the  21  Jac  L  c.  16,  is  held  to  bar  the  remedy  in  courts 
of  equity,  begins  to  run  from  the  time  of  the  discovery  of  the  mistake. 

Elizabeth  Brame,  widow,  being  entitled  to  a  sam  of  1,0001., 
31.  per  cent.  Consols,  in  reversion,  expectant  upon  the  decease  of 
Eliza  Stevens,  by  her  will,  dated  in  January,  1815,  bequeathed 
the  same  to  her  six  children,  by  name,  their  executors,  adminis- 
trators, and  assigns,  to  be  divided  between  and  amongst  them, 
share  and  share  alike  :  provided  that  if  any  of  her  said  children 
should  die  in  her  lifetime,  leaving  issue  or  children,  the  share 
of  any  child  so  dying  should  not  lapse,  but  go  and  be  paid 
to  such  issue. 

Elizabeth,  one  of  the  children  of  the  testatrix,  married  the 
[  *fi9  ]  defendant,  John  Smith,  and  died  in  May,  1818,  in  the  ^lifetime 
of  the  testatrix,  leaving  her  husband  and  three  children  surviving 
her.  The  testatrix  died  in  July,  1818,  and  Eliza  Stevens,  the 
tenant  for  life,  in  June,  1827.  Upon  the  death  of  Eliza  Stevens 
the  trustees  of  the  stock  transferred  the  same  to  the  several 
parties  who  appeared  to  be  interested  under  the  will,  and 
amongst  others  to  the  defendant,  whose  wife,  they  were 
informed,  had  survived  the  testatrix.  In  December,  1833,  the 
trustees  had  notice  for  the  first  time  that  the  children  of 
Elizabeth  Smith  claimed  a  one-sixth  share  of  the  1,000Z.  stock 
bequeathed  by  Elizabeth  Brame,  and  upon  a  further  investigation 
of  the  circumstances  it  appeared  that  their  claim  was  well  founded. 

In  consequence  of  this  discovery,  the  trustees,  in  June,  1834, 
filed  the  present  bill  to  compel  the  defendant  to  refund  the  share 
which  had  been  paid  to  him  under  a  misapprehension  of  his 
interest.  Part  of  this  had  been  disposed  of  by  the  defendant, 
who  was  in  poor  circumstances,  but  there  remained  a  sum  of 
lOOZ.  stock,  which  the  plaintiffs  identified  as  the  residue  of  the 
share  so  transferred. 

The  defendant,  by  his  answer,   relied  on    the    Statute    of 

Limitations. 

(1)  Ecclesiastical  Commrs.  v.  N.  E.      Oh.  20;  36  L.  T.  174. 
Ry,  Coy.  (1877)  4  Ch.  D.  845;  47  L.  J. 
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Mr.  Barber^  and  Mr.  Heathfield,  for  the  plaintiffs,  contended,  Bbookbbank 
that  the  objection  arising  from  the  Statute  of  Limitations  coald       smith; 
not  avail  the  defendant ;  that  in  cases  of  fraad  the  statute  did 
not  operate  as  a  bar  in  a  court  of  equity  until  after  the  expiration 
of  six  years  from  the  discovery  of  the  fraud ;  and  that  the  same 
rale  must  apply  in  cases  of  mistake.    *    *    * 

Air.  ChandUsSf  and  Mr.  James  RusseUy  for  the  defendant, 
obeerved,  that  no  authority  could  be  cited  to  show  *that  any       [  *60  ] 
anal<^Q^  existed  between  cases  of  fraud  and  mistake  in  matters  of 
this  nature. 

Mr.  Barber^  in  reply. 

At.pkbkon,  B.  :  -^*-  24. 

On  looking  at  the  cases  I  think  that  the  plaintiffs  are  entitled 
to  a  decree.  Here,  there  is  stock  transferred  by  them  as  trustees, 
and  by  mistake.  On  the  whole,  I  am  satisfied  that  it  was  a 
mistake  of  fact,  and  the  bill  is  to  re-transfer  the  remainder  of 
that  original  stock  so  transferred,  the  fund  being  clearly 
identified,  and  consequently  the  party  having  a  special  lien 
upon  it. 

Then,  is  the  Statute  of  Limitations  a  bar  to  the  remedy 
sought  by  this  bill  ?  It  seems  to  me  that  it  is  not  so.  The 
statate  does  not  absolutely  bind  courts  of  equity,  but  they  adopt 
it  as  a  rule  to  assist  their  discretion.  In  cases  of  fraud,  however, 
they  hold  that  the  statute  runs  from  the  discovery,  because  the 
laches  of  the  plaintiff  commences  from  that  date,  on  his  acquaint- 
ance with  all  the!  circumstances.  In  this,  courts  of  equity  differ 
from  courts  of  law,  which  are  absolutely  bound  by  the  words 
of  the  statute.  .  Mistake  is,  I  think,  within  the  same  rule  as 
fraud.  Here,  therefore,  the  statute  was  not  applicable,  for  the 
mistake  was  first  discovered  within  six  years  before  the  filing  of 
the  bill.  I  think,  therefore,  that  the  decree  should  be  for  the 
plaintiffs,  but  without  costs ;  and  as  they  have  offered  to  take 
the  KXM.,  which  is  the  whole  of  the  stock  that  remains,  I  think 

they  should  be  bound  by  that  offer. 

Decree  accordingly. 
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18»«-  BEADSHAW  v.  BRAD8HAW  (1). 

A  nmil  99 

\—  *  (2  Y.  &  0.  72—89;  S.  C.  6  L.  J.  (N.  8.)  Ex.  Eq.  l.) 

^      •)  A  testator  devifled  an  estate  in  Jamaica  to  trustees  upon  trust,  so  long 

as  Bobert  B.,  the  seoond  son  of  his  daughter  E.  B.,  should  be  under  the 
age  of  twenty-one  years,  to  pay  and  apply  IM.  per  annum  out  of  the 
rents  and  profits  for  his  maintenance  and  education,  and  subject  thereto 
upon  Tarious  other  trusts,  in  favour  of  his  daughter  £.  B.,  and  his 
said  grandson  Bobert  B. ;  and,  subject  to  all  those  trusts,  in  trust  for 
the  said  Bobert  B.  for  life,  with  remainder  to  his  first  and  other  sons  in 
tail  male,  with  remainder  in  moieties  in  favour  of  H.  C.  and  B.  C,  the 
second  and  third  sons  of  his  daughter  I.  C,  and  their  issue.  The 
testator  also  devised  his  estate  in  England  in  trust  for  his  said  daughter 
E.  B.,  for  life,  with  remainder  to  his  said  grandson  Bobert  B.  for  life, 
with  remainder  to  his  first  and  other  sons  in  tail  male,  with  remainder 
to  the  third,  fourth,  fifth,  and  every  other  son  of  the  said  E.  B.,  severally 
and  successively  in  tail  male,  with  remainder  to  the  testator's  right 
heirs.  E.  B.  had  no  seoond  son  named  Bobert  The  name  of  her 
eldest  son  was  Bobert,  and  that  of  her  second  son  Henry:  Held,  under 
the  circumstances,  that  this  was  a  mistake  in  the  name,  and  not  in  the 
description  of  the  devisee;  and  consequently,  that  Henry,  and  not 
Bobert,  was  entitled  to  take  under  these  devises;  and  pait>l  evidence 
was  admitted  to  explain  the  ambiguity. 

John  Blagrovb,  Esquire,  by  his  will,  dated  the  8rd  February, 
1824,  gave  and  devised  all  his  estates  in  the  island  of  Jamaica, 
with  the  slaves  thereto  belonging,  unto  trustees,  their  heirs, 
executors,  administrators,  and  assigns,  upon  trust  to  manage 
those  estates  for  the  term  of  three  years  from  the  day  of  his 
death,  and  out  of  the  rents,  issues,  and  profits  thereof,  to  pay 
during  the  said  term  certain  annuities  to  which  his  wife  was 
entitled  under  her  marriage  settlement,  and  to  stand  possessed 
of  the  residue  of  the  rents  and  profits  accrued  during  the  said 
term,  upon  the  trusts  thereinafter  mentioned.  And  he  did 
thereby  Jurther  declare,  that  from  and  after  the  expiration  of 
the  said  term  of  three  years,  his  said  trustees,  their  heirs  and 
assigns,  should  stand  and  be  seised  and  possessed  of  his  said 
plantations  and  estates  in  the  island  of  Jamaica,  in  trust,  in  the 
first  place,  for  better  securing  the  annuities  payable  to  his  wife, 
and  subject  thereto  upon  the  trusts  following  ;  that  is  to  say,  as 
to  his  two-third  parts  of  the  plantation  and  estate  called  Cardiff 
Hall,  upon  trust  that  they  the  said  trustees  should  from  time  to 
time,  so  long  as  Bobert  Blagrove  Bradshaw,  the  second  sou 
(1)  Charter  v.  Charter  (1874)  L.  E.  7  H.  L.  364 ;  43  L.  J.  P.  73. 
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of  his  dear  daughter  Eliza,  the  wife  of  James  Bradshaw,  should  Bhambaw 
be  under  the  age  of  twenty-one  years,  by  and  out  of  the  rents  braduiaw. 
and  profits  of  the  said  last-mentioned  hereditaments,  pay  and 
apply  the  yearly  sum  of  1602.  for  and  towards  his  maintenance 
and  education ;  and  from  and  after  his  said  grandson,  Robert 
Bradahaw,  should  attain  his  *said  age  of  twenty-one  years^  [  ^78  ] 
should,  during  the  joint  natural  lives  of  his  said  daughter  Eliza 
Bradahaw,  and  his  said  grandson  Bobert  Bradshaw,  out  of  the 
said  rents  and  profits,  pay  unto  his  said  grandson  or  his  assigns, 
the  yearly  sum  of  80M.,  for  his  and  their  own  use  and  benefit, 
and  pay  the  residue  of  the  rents  and  profits  to  his  daughter 
Elisa  Bradshaw,  for  her  separate  use  during  her  life ;  and  the 
testator  declared,  that,  after  his  said  daughter's  decease,  the 
troBtees  should  stand  seised  and  possessed  of  the  last-mentioned 
hereditaments,  upon  trust  out  of  the  rents  and  profits  to  pay  the 
annual  sum  of  1502.  for  the  maintenance  of  his  said  grandson, 
Bobert  Blagrove  Bradshaw,  until  he  should  attain  his  said  age 
of  twenty-one,  and  after  that  period  the  annual  sum  of  8002. 
until  he  should  attain  the  age  of  twenty-five,  the  surplus  rents  to 
acenmulate  in  the  interim ;  and  he  directed  that  when  and  as 
soon  as  the  said  Bobert  Blagrove  Bradshaw  should  attain  the 
age  of  twenty-five,  but  not  sooner,  he  should  be  let  into  the 
poasession  of  the  whole  of  the  rents  and  profits  of  the  last- 
mentioned  premises;  and,  subject  to  the  trusts  aforesaid,  he 
declared  that  his  trustees  should  stand  possessed  of  the  said 
lasi-mentioned  premises,  in  trust  for  the  said  Bobert  Blagrove 
Bradshaw  for  life,  with  remainder  to  his  first  and  other  sons  in 
tail  male ;  with  remainder,  as  to  one  undivided  moiety,  in  trust 
for  his  grandson,  Henry  Coore,  second  son  of  his  daughter 
Isabella  Coore,  widow,  for  his  life,  with  remainder  to  his  first 
and  other  sons  in  tail  male ;  with  remainder  to  his  grandson 
Biehard  Coore,  third  son  of  his  daughter  Isabella  Coore,  for 
life ;  with  remainder  to  his  first  and  other  sons  in  tail  male ;  with 
xemainder  to  the  right  heirs  of  the  testator.  The  other  undivided 
moiety  was  Umited  in  the  same  manner,  except  that  Biehard 
Coore  took  first  under  that  series  of  limitations.  A  power  oi 
jcintariiig  was  then  given  to  Bobert  Blagrove  Bradshaw. 

The  testator  then  deolaied,  that  the  trustees  should,  *after       [  *74  ] 
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Bbadbhaw  the  expiration  of  the  said  tenn  of  three  years,  stand  seised  and 
bbaimhaw.  possessed  of  his  plantation  called  the  Orange  Valley  Estate, 
other  part  of  his  Jamaica  estates,  upon  certain  trusts,  for  the 
benefit  of  his  daughter  Isabella  Coore,  and  for  the  maintenance 
and  education  of  his  two  grandsons,  Henry  Coore  and  Bichard 
Coore,  and,  subject  thereto,  in.  trust  for  his  said  grandson,  Henry 
Coore,  for  life ;  with  remainder  to  his  first  and  other  sons  in 
tail  male ;  with  remainder  to  his  grandson,  Bichard  Coore,  for 
life;  with  remainder  to  his  first  and  other  sons  in  tail  male; 
with  remainder  to  his  said  grandson,  Bobert  Blagrove  Bradshaw, 
for  life ;  with  remainder  to  his  first  and  other  sons  in  tail  male  ; 
with  remainder  to  the  testator's  right  heirs. 

The  testator  then  declared,  that  his  trustees  should,  subject  to 
the  said  term  of  three  years,  stand  possessed  of  the  estate  called 
Upper  and  Lower  Magotty,  upon  certain  trusts,  for  the  benefit 
of  his  daughters  Charlotte  Parkin  and  Ann  Caroline  Blagrove, 
and  his  grand-daughter,  Charlotte  Elizabeth  Parkin,  and,  sub- 
ject thereto,  in  trust  for  Charlotte  Parkin  for  life,  with  remainder 
to  her  first  and  other  sons  in  tail  male;  with  remainder  to 
Bobert  Blagrove  Bradshaw  for  life ;  with  remainder  to  his  first 
and  other  sons  in  tail  male ;  with  remainder  to  the  testator's 
right  heirs. 

The  testator  then  gave  and  devised  to  the  same  trustees  and 
their  heirs,  his  messuage  and  lands  called  Great  Abshott,  situate 
at  Titchfield,  in  the  county  of  Hants,  upon  trust,  to  pay  the 
rents  and  profits  thereof  to  his  said  daughter  Eliza  Bradshaw, 
during  her  life,  for  her  sole  and  separate  use;  and  after  her 
decease,  he  declared  that  his  trustees  should  stand  seised  of  the 
last-mentioned  hereditaments,  in  trust  for  his  said  grandson 
Bobert  Blagrove  Bradshaw,  and  his  assigns,  for  his  life,  with 
remainder  to  his  first  and  other  sons  in  tail  male  ;  with  remainder 
to  the  third,  fourth,  fifth,  and  every  other  son  of  the  said 
[  ^76  ]  Eliza  Bradshaw,  severally  and  successively  in  *tail  male ;  with 
remainder  to  the  right  heirs  of  the  testator.  And  the  testator 
declared  his  mind  and  will  to  be,  that  an  inventory  should  be 
made  and  taken  by  his  executors,  as  soon  as  conveniently  might 
be  after  his  decease,  of  all  and  singular  his  household  goods  and 
furniture,  plate,  linen,  books,  and  china,  which  should  be  in, 
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upon,  or  about  his  said  messuage  or  tenement  called  Great  Bbadbhaw 
Abshott,  at  the  time  of  his  decease.  And  he  gave  and  bequeathed  bbadshaw. 
the  full  use  and  enjoyment  of  the  articles  and  things  comprised 
in  such  inventory  to  such  person  or  persons  who  should  for  the 
time  being  be  entitled,  under  the  limitations  aforesaid,  to  the 
possession  and  enjoyment  of  the  same  messuage  or  tenement ; 
the  said  articles  and  things  to  be  considered  as  heir-looms ;  and 
to  attend  and  follow  the  said  limitations  as  far  as  the  rules 
of  law  and  equity  would  permit. 

The  testator  died  in  1824,  leaving  his  daughter,  Eliza  Brad- 
shaWy  surviving  him.  At  the  time  of  the  testator^s  death  she 
had  three  sons ;  Bobert  Blagrove  Bradshaw,  who  was  her  eldest, 
not  her  second  son,  as  stated  in  the  will ;  Henry,  who  was 
her  second  son,  and  Frank.  She  never  had  any  other  sons. 
Bobert  Blagrove  Bradshaw  died  in  1827,  aged  ten  years,  never 
having  been  married.  The  testator  also  left  his  daughterlsttbella 
Coore  surviving  him:  she  died  in  1881,  leaving  three  sons; 
Frederick,  who  was  her  eldest  son ;  Henry  John,  (called  in  the 
will  Henry),  who  was  her  second  son ;  and  Bichard  John  Lech- 
mere,  (called  in  the  will  Bichard),  who  was  her  third  son.  She 
never  had  any  other  sons. 

By  the  decree  in  this  cause  made  in  July,  1886,  it  was  referred 
to  the  Master  to  inquire  who  was  the  person  meant  and  intended 
by  the  testator,  under  the  name  and  description  of  Bobert 
Blagrove  Bradshaw,  the  second  son  of  his  daughter  Eliza,  the 
wife  of  James  Bradshaw,  and  under  the  description  and  name  of 
his  grandson  Bobert  Blagrove  Bradshaw. 

The  Master  having  examined  Mr.  Pennock,  the  testator's       [  76  ] 
solicitor,  made  his  report  in  substance  as  follows : 

For  some  years  previous  to  his  death,  Mr.  Pennock  was  the 
solicitor  of  Mr.  Blagrove,  the  testator.  In  August,  1821,  the 
testator  having  consulted  Mr.  Pennock  respecting  his  will,  that 
gentleman  prepared  for  him  a  draft  will,  marked  E,  in  which 
blanks  were  left  for  the  names  of  the  devisees,  and  a  note  written 
by  Mr.  Pennock  in  the  margin,  **  Please  to  insert  the  Christian 
names."  This  draft  was  sent  to  the  testator  on  the  20th  of 
August,  and  was  soon  afterwards  returned  by  the  testator  with 
seveml  alterations  in  pencil,  and  with  a  note  in  pencil  in  the 
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BBAn»Aw  testator's  handwriting,  as  follows:  "Blagrove  plate  to  Robert 
Bbadshaw.  Blagrove  Bradsbaw,  eldest  son  of  Eliza  Bradshaw."  The 
testator  did  not  fill  up  the  blanks  in  this  draft;  and  on  one  or 
two  occasions,  being  asked  by  Mr.  Pennook  for  the  names  of 
his  grandchildren,  said  he  did  not  know  their  names,  bat 
would  get  them. 

In  October,  1821,  the  testator  had  several  more  interviews 
with  Mr.  Pennock  respecting  his  will,  when  the  latter  recom- 
mended him  to  have  it  settled  by  counsel.  The  testator  wishing 
to  have  the  matter  kept  secret,  it  was  arranged  that  draft  E 
should  be  copied  with  fictitious  names,  and  the  copy  laid  before 
counsel.  This  was  accordingly  done ;  the  name  of  ^*  Archdale  " 
being  substituted  for  that  of  "Bradshaw,"  ''LindeU"  for  that 
of  *'  Blagrove,"  and  "  Jones  "  for  that  of  ''  Coore."  This  draft 
having  been  settled,  it  was  again  copied,  the  real  names  being 
inserted,  and  the  last-mentioned  draft,  marked  F.,  was  signed 
and  published  by  the  testator  as  his  will,  on  the  7th  of  December, 
1821.  Previous  to  such  signature  and  publication,  the  testator 
gave  to  Mr.  Pennock  the  name  of  Robert  Blagrove  Bradshaw, 
as  the  eldest  son  of  his  daughter  Eliza  Bradshaw,  and  Frederick 
Coore,  as  the  eldest  son  of  his  daughter  Isabella  Coore,  and  they 
[•77]  so  appeared  in  the  will ;  but  many  other  blanks  ^remained,  the 
testator  not  recollecting  the  Christian  names  of  his  grandchildren. 
This  will  was  not  intended  to  be  final,  but  was  merely  executed 
to  meet  the  event  of  a  sudden  demise,  and  accordingly  a  fair 
copy  of  it  was  laid  before  counsel,  with  fictitious  names,  as 
before,  for  the  purpose  of  a  final  settlement,  which,  however, 
did  not  then  take  place. 

In  October,  1822,  the  testator  informed  Mr.  Pennock,  that, 
in  consequence  of  the  great  depreciation  of  West  India  property, 
he  should  be  obliged  to  make  material  alterations  in  his  will,  and 
he  directed  Mr.  Pennock  to  make  a  codicil  to  his  will  of  December, 
1821,  which  was  accordingly  executed  by  the  testator.  On  the 
22nd  of  November,  1828,  he  wrote  a  letter  to  Mr.  Pennock,  part 
of  which  was  in  the  words  following :  "  Please  to  make  a  rough 
draft  in  one  section  to  this  devise  alone,  in  the  mode  I  did 
devise,  benefit  to  the  eldest  son  of  Mrs.  Coore ;  draw  out  such 
interest  to  become  the  benefit  of  his  two  younger  brothers, 
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ae  joint-tenantB,  in  lieu  of  him,  Frederick,  who,  in  this  section,  Bbadshaw 
need  not  even  be  named.  Draw  it,  that,  if  one  brother  be  minded  bhadshaw. 
to  sell  his  interest  in  the  estate  for  his  natural  life  to  the  other 
brother,  that  he  shall  have  liberty  so  to  do — but  to  no  other  than 
to  his  brother  in  joint  tenancy.  If  the  brother  that  purchases 
the  estate  shall  die  without  male  issue,  the  estate  to  devolve 
to  his  brother,  the  joint  tenant,  and  his  heirs.  If  both  these 
younger  brothers  die  without  male  issue,  such  interest  to  devolve 
to  the  possessor  and  heirs  of  Cardiff  Hall  Estate,  these  estates 
lying  contiguous  to  each  other."  In  a  letter  dated  the  26th 
November,  1823,  he  wrot«  as  follows :  *'  We  may  make  progress 
in  the  rough  section  of  the  devise  of  Cardiff  Hall  and  Unity 
Estates,  negroes,  stock,  &c.,  to  James  Blagrove  Bradshaw,  in 
failure  of  male  issue,  with  power  to  settle  400Z.  to  wife,  and 
1,0001.  to  daughters,  to  devolve  to  the  possessor  of  Orange  Valley 
Estate,  and  Orange  Valley  Pen,  Pear  Tree  Bottom,  and  *Bellair  [  *78  ] 
Properties.  The  possessors  of  these  estates  (if  I  recollect  cor- 
rectly) were  to  pay  over  to  James  Blagrove  Bradshaw  or  his 
heir,  10,000^  sterling,  or  7,000Z.  to  render  these  devises  more 
equal  in  value  one  to  the  other'.  Now,  I  pause  as  to  this 
bequest,  thinking  this  or  some  other  sum  should  be  distributed 
among  the  joint  tenant's  sisters,  conceiving  the  Bradshaws  will 
be  amply  provided  for  after  their  grandfather's  decease ;  and 
more  particularly  that  now  it  will  be  settled  that  Abshott  Estate 
shall  devolve  to  J^mes  Blagrove  Bradshaw  in  tail  male,  the 
annuity  settled  upon  Abshott  Estate  being  lapse ;  and  the  devise 
altered  in  favour  of  J.  B.  Bradshaw,  as  just  above  contemplated, 
shall  burthen  this  property  150Z.  per  annum,  liable  to  Mrs. 
Blagrove's  annuity."  In  this  letter  the  word  James  was  altered 
into  Robert  by  Mr.  Pennock  at  his  next  interview  with  the 
testator. 

During  the  discussions  which  took  place  about  the  time  when 
these  letters  were  written,  the  testator  declared  to  Mr.  Pennock 
his  intention  of  making  a  provision  for  the  second  son  of  his 
daughter  Elizabeth  Bradshaw,  in  lieu  of  the  provisions  he  had 
made  for  the  eldest  son,  assigning  as  a  reason  that  her  eldest  son 
would  be  amply  provided  for  by  Captain  Bradshaw,  her  husband's 
bither.    The  testator  accordingly  instructed  Mr.  Pennock  to 
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Bradbhaw  make  the  neceBsary  alterations,  and  Mr.  Fennock  took  rough 
Brad^aw.  notes  or  memorandums  of  the  testator's  instructions  whilst  he 
was  with  him.  In  these  notes  Bobert  Blagrove  Bradshaw  was 
named  as  the  party  to  take  the  Cardiff  Hall  Estate  in  tail,  and 
the  remainder  in  tail  in  the  Orange  Valley  Estate,  subject  to 
estates  in  tail  male  in  the  Coores.  As  to  the  Abshott  estate, 
Mr.  Pennock's  note  without  the  erasures  ran  thus :  "  Abshott 
Estate.  To  Mrs.  Bradshaw,  and  after  her  decease,  to  her  son 
Bobert,  remainder  to  his  heirs  in  tail  male,  remainder  to  his 
brother  in  succession  in  tail  male;  he  has  several  brothers. 
2nd,  8rd,  4th." 
[  *79  ]  Listructions,  pursuant  to  these  notes,  were  afterwards  *laid 

before  counsel  for  the  purpose  of  making  a  new  will.  The  same 
fictitious  names  were  used  as  before.  The  instructions  began 
with  these  words :  **  Mrs.  Archdale's  eldest  son  has  an  ample 
fortune  from  his  paternal  grandfather.  The  testator  consequently 
intends  to  provide  for  her  second  son,  Bobert  Lindell  Archdale, 
who  is  now  an  infant."  Throughout  the  instructions,  Bobert 
was  named  as  the  party  to, take  the  Cardiff  Hall  estate,  &c., 
pursuant  to  the  notes. 

In  pursuance  of  these  instructions  a  new  draft  was  settled 
by  counsel,  with  fictitious  names,  as  before.  These  names  were 
afterwards  replaced  by  what  Mr.  Fennock  conceived  to  be  the 
real  names  of  the  devisees ;  and  amongst  the  names  so  changed 
was  that  of  " Bobert  Lindell  Archdale  "  into- ''  Bobert  Blagrove 
Bradshaw."  A  fair  copy  was  then  made  from  the  draft  so  altered, 
and  that  fair  copy  was  the  will,  signed  and  published  by  the 
testator  in  February,  1824,  and  the  subject  of  the  present  suit. 

In  addition  to  these  facts,  the  Master  found  in  substance 
as  follows:  that  the  testator  never  had  any  grandson  of  the 
name  of  James  Blagrove  Bradshaw,  and  that  the  person  meant 
to  be  designated  by  that  name  in  the  testator's  letter,  and  the 
person  whom  Mr.  Fennock  meant  to  describe  when  he  interlined 
the  word  ''  Bobert "  in  the  said  letter,  and  the  person  whom  he 
meant  to  describe  by  the  name  of  Bobert  Blagrove  Bradshaw  in 
his  rough  notes  or  memorandums,  was  the  second  scm  of  the  said 
testator's  daughter,  Elizabeth  Bradshaw,  and  not  her  eldest  son ; 
and  that  the  second  son  of  Elissabeth  Bradshaw  was  intended  to 
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be  the  object  of  the  testator's  bounly:  that  the  reason  why,    Bbadshaw 
in  the  draft  from  which  the  last  will  was  taken,  Robert  Blagrove    bradbhaw. 
Bradshaw  was  named  and  described  as  the  second  son  of  the 
testator's  daughter,   Eliza  Bradshaw,  was,  that  Mr.  Pennock 
supposed  that  Robert  Blagrove  was  the  correct  name  of  Eliza 
Bradshaw's  second  son,  the  *said  former  draft  wills  marked       [  *80  ] 
E  and  F,  in  which  Bobert  Blagrove  Bradshaw  was  mentioned 
as  the  eldest  son  of  the  said  testator's  daughter,  not  being 
referred  to ;  the  said  draft  E  having  been,  no  doubt,  laid  aside 
as  soon  as  the  copy  was  made  of  it  for  counsel's  perusal,  and 
the  draft  marked  F  having  been  in  all  probability  put  aside  for 
safe  custody  as  soon  as  the  same  had  been  executed  by  the 
teetator. 

Upon  the  whole,  the  Master  certified  that  he  found  that  the 
said  Henry  Bradshaw  was  the  person  meant  and  intended  by  the 
said  testator,  under  the  name  and  description  in  his  will  of 
Bobert  Blagrove  Bradshaw,  the  second  son  of  his  daughter  Eliza, 
the  wife  of  James  Bradshaw,  and  under  the  description  and 
name  of  his  grandson,  Bobert  BlagroVe  Bradshaw. 

To  this  report  the  defendants,  Henry  John  Coore,  and  Richard 
Leehmere  Coore,  took  an  exception,  on  the  ground  that  the 
Master  ought  to  have  certified  that  Robert  Blagrove  Bradshaw 
in  the  Master's  report,  and  in  the  pleadings  of  the  cause  named, 
bat  now  deceased,  was  the  person  meant  and  intended  by  the 
said  testator  under  the  above  name  and  description. 

Mr.  Boteler^  and  Mr.  Phillimore,  for  the  exception  :  . 

The  eldest  son  of  Eliza  Bradshaw  is  intended  to  take  under 
the  will.  Even  if  there  were  any  doubt  upon  that  point,  Pen- 
nock's  evidence  is  not  sufficient  to  warrant  the  alteration  of  the 
name  of  the  devisee,  all  through  the  will.  The  pencil  note 
made  by  the  testator  in  draft  E,  shows  that  he  knew  that  Robert 
Blagrove  Bradshaw  was  the  eldest  son.  The  purport  of  that 
note  is  to  leave  the  Abshott  plate  to  Bobert ;  and,  in  his  will, 
the  testator  gives  the  Blagrove  plate  to  the  owners  of  the  Abshott 
estate.  These  two  circumstances  combined,  clearly  show  that 
the  Abfihott  estate,  at  all  events,  was  to  go  to  the  eldest  son. 
Besides,  Mr.  Pennock's  rough  note  as  to  the  Abshott  ^estate,       [  *»i  ] 

23—2 
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Bbxmhaw    corroborateB  that  view  of  the  case ;  he  treats  Bobert  as  the  eldest 
BBAiteBAw.    son«observing  that"  he  has  several  brothers,  seeond,  third,  fourth." 

Mr.  SimpkifiMon,  and  Mr.  O.  Riehardi^  for  the  report : 

The  Master  is  right  on  the  evidence ;  but»  independently  of 
the  evidence,  the  true  construction  of  the  will  is  on  the  Master's 
finding.  The  question  is,  whether  the  person  who  answers  the 
description  of  the  second  son,  or  the  person  whose  Christian 
name  is  properly  stated,  but  who  does  not  answer  that  description, 
is  to  take«  It  is  admitted  that,  as  this  is  a  latent  ambiguity, 
parol  evidence  is  admissible  to  explain  it.    *    *    * 

It  is  true  that  there  is  a  memorandum  in  pencil  on  the  draft 
will  (i),  in  which  the  testator  states  that  Bobert  B.  Bradshaw  is 
the  eldest  son  of  Mr.  Bradshaw.  But  it  is  dear,  from  the 
testator's  letters  and  conduct  subsequent  to  his  making  that 
memorandum,  that  he  had  forgotten  that  Bobert  was  the  eldest 
son  of  his  daughter,  and  that  he  had  mistaken  the  names  of  his 
grandchildren,  so  as  not  to  be  able  to  furnish  Mr.  Pennock  with 
materials  for  a  second  will.  The  letter  of  the  26th  of  November, 
[  *82  ]  1828,  in  which  he  speaks  of  making  ^progress  in  the  devise 
of  the  Cardiff  Hall  estate  to  James  Blagrove  Bradshaw,  there 
being  no  such  person,  proves,  both  that  he  was  unacquainted 
with  his  grandchildren's  names,  and  also  that  he  intended  an 
alteration  in  the  devise  to  Mrs.  Bradshaw's  eldest  son.  If  he 
did  not  contemplate  such  alteration,  what  occasion  was  there  to 
make  progress  in  the  devise  to  him,  when  he  was  already  to  have 
the  property  ?  Besides,  if  he  considered  James  to  be  the  eldest 
son,  he  was  as  much  mistaken  in  the  name  of  the  devisee  on 
their  construction,  as  on  ours. 

(The  Lord  Chief  Baron  :  When  the  testator  wrote  that  letter, 
he  had  either  forgotten  that  Bobert  was  the  name  of  the  eldest 
son,  or  he  meant  to  change  the  devise.) 

»  »  «  «  • 

[  83  ]        If  the  construction  contended  for  on  the  other  side  is  to  prevail, 
it  is  clear,  that,  as  regards  the  Abshott  estates,  the  second  son  of 
Mrs.  Bradshaw  must  be  excluded,  although  the  third,  fourth,  and 
(1)  [/.e.,  the  previous  will  mentioned  on  pp.  361,  342,  above.] 
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fifth  may  take.    What  could  be  the  objeet  of  excluding  a  second    Bhadshaw 
eon?    One  can  undenitand  that  an  elder  son  may  be  excluded,    bhadshaw. 
because  the  party  may  have  property  coming  to  him  from 
another  source ;  but  that  reason  cannot  generally  apply  to  the 
ease  of  a  second  son. 

Mr.  BoteleTf  in  reply : 

We  must  collect  the  meaning  of  the  testator  to  have  been,  that 
Robert  Blagrove  Bradshaw,  personally,  should  partake  of  his 
bounty.  *  *  The  argument  that  the  testator  meant  to  favour  [  84  ] 
the  second  sons  of  each  house,  entirely  falls  to  the  ground,  when 
it  is  considered  that,  in  the  first  will,  there  were  the  same 
limitations  to  the  eldest  sons  of  each  house. 

It  is  clear,  from  all  the  circumstances,  that  the  testator  favoured 
that  grandson  who  bore  his  own  name.  Throughout  *the  whole  [  ^86 1 
will,  till  you  come  to  the  devise  of  the  Abshott  estate,  Robert  B. 
Bradahaw  is  only  once  described  as  the  testator's  second  son. 
Jn  all  other  parts  he  is  called  his  *'  said  grandson."  In  this,  the 
testator  makes  a  distinction  between  that  grandson  and  the 
Coores,  who  are  several  times  named  as  the  second  and  third 
BOOB  of  Mrs.  Coore.    *    *    ♦ 

The  Lord  Chibf  Babom  :  [  86  ] 

If  I  entertained  any  doubt  about  the  integrity  of  Mr.  Pennock, 
or  if  this  instrument,  which  was  made  from  instructions  given  to 
him,  had  been  prepared  and  executed  at  some  distance  of  time 
from  the  period  when  the  conversation  took  place  between  him 
and  the  testator,  I  ^ould  hardly  venture,  upon  the  parol  evi- 
dence alone,  to  decide  this  point  without  directing  an  issue. 
But  it  is  admitted  that  Mr.  Pennock  is  a  man  of  integrity : 
I  moat  say  therefore,  that  it  is  probable,  if  an  issue  were  directed, 
that  the  jury  would  draw  the  same  inference  on  the  subject  that 
I  have  done.  But  the. parol  evidence  is  not  the  only  matter 
deserving  of  consideration.  The  will  itself  furnishes  observations 
to  show  that  the  testator  meant  to  provide  for  his  daughter's 
second  son. 

It  is  quite  clear  that  the  testator  either  mistook  the  name 
of  the  second  son  to  be  Robert,  or,  if  he  meant  Robert,  he  mistook 
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Bradshaw  him  to  be  the  Becond  son ;  that  is  to  say,  he  mistook  either  the 
Bbadshaw.  name  or  the  description  of  the  individual  whom  he  intended 
should  take.  It  has  generally  been  found,  where  mistakes  have 
been  assumed  to  have  been  made  either  in  the  name  or  descrip- 
tion of  the  devisee,  or  the  property  devised,  that  the  mistake 
has  been  made  in  the  name  and  not  in  the  description.  Li 
devises  of  real  estate,  where  a  testetor  has  mistaken  the  name  of 
the  county  where  the  lands  lie,  but  yet  has  given  such  a  descrip- 
tion  of  them  that  the  mistake  can  be  explained,  the  description 
has  been  held  to  prevail  over  the  mistake  in  the  name.  Thus, 
where  a  testator  has  devised  lands  in  the  county  of  A.,  which 
he  purchased  of  a  certain  individual,  to  one  person,  and  his 
lands  in  the  county  of  B.  to  another  person,  and  it  turns  out 
that  the  lands  purchased  lie  in  the  county  of  B.  and  not  in  that 
of  A.,  courts  of  justice  have  gone  so  far  as  to  transpose  the 
names  of  the  counties. 

If  a  party  means  to  describe  a  particular  object  which  he  has 
[  ^87  ]  in  view,  he  is  more  likely  to  be  correct  in  descriptions  *than  in 
names.  It  seems  to  me  that  the  truth  of  that  observation  very 
much'  applies  to  the  present  case.  It  is  clear  that  Mr.  Blagrove 
did  not  know,  or  at  least,  at  one  time,  if  he  ever  knew,  had 
forgotten  the  name  of  the  eldest  son  of  Mrs.  Bradshaw.  The 
devise  is  to  Bobert  Blagrove  Bradshaw,  as  the  second  son  of 
Elizabeth  Bradshaw.  It  is  true,  that  afterwards  there  is  no 
repetition  of  the  words  *'  second  son,"  as  applied  to  him,  but 
only  the  words  ^'said  grandson."  In  the  argument  for  the 
exception,  the  absence  of  that  repetition  has  been  much  dwelt 
upon ;  but  I  know  not  how  to  place  much  weight  in  that  circum- 
stence.  If  the  testator  had  repeated  those  words,  no  doubt  that 
would  have  been  important  to  show  his  intention  to  continue  in 
the  same  plan  of  disposition.  But  it  is  not  necessary  to  have 
that  evidence,  because  it  is  clear  that  he  means  the  grandson 
whom  he  has  before  described.  Then  as  to  the  Abshott  estate, 
supposing  in  the  absence  of  all  evidence  the  question  to  be,  who 
was  intended  to  take,  the  second  son  not  being  named — ^you 
would  say,  which  did  he  misteke,  the  name  or  the  description  ? 
Evidently  the  name.  In  the  last  devises  he  mistook  the  name 
and  not  the  description.    He  there  devised  to  the  second  son  of 
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his  daughter^  by  the  name  of  Bobert.  Here,  he  devises  to  the  Bradbuaw 
second  son  of  his  daughter  in  the  same  manner ;  and  when  he  bbai^aw. 
comes  to  devise  the  Abshott  estate  in  failure  of  issue  of  his  said 
grandson  Bobert,  he  devises  it  to  the  third,  fourth,  and  other 
sons  of  his  daughter ;  thereby  showing  that  he  understood  he 
was  devising  in  the  first  instance  to  her  second  son,  and  not 
to  her  eldest. 

The  testator  is  represented  to  have  been  an  intelligent  man, 
and  I  presume  he  read  his  will.  If  he  did,  he  must  have  known 
that  he  was  devising  to  the  second  son  of  his  daughter,  and  that, 
in  the  ultimate  devise  of  the  Abshott  estate,  he  was  devising  to 
the  third  and  fourth  sons  of  his  daughter,  as  he  had  before 
devised  to  her  second  son.  *If  I  must  presume  that  he  made  a  [  *88  ] 
mistake  one  way  or  the  other,  why  should  I  not  presume  that  he 
made  a  mistake  in  the  name  ?  This  is  either  a  devise  to  the 
second  son  by  a  wrong  name,  or  to  the  eldest  son  by  a  wrong 
description;  but  even  if  there  were  no  evidence,  I  should  be 
strongly  inclined  to  think  that  the  precise  description  of  the 
second  son  was  less  likely  to  be  erroneous  than  the  name. 
Supposing  the  testator  had  used  the  words  ''  second  son,"  with- 
out any  thing  else,  there  would  have  been  no  doubt.  •  Suppose, 
again,  he  had  used  the  name  of  Bobert  only  in  the  devise  of  the 
Abshott  estate,  you  would  have  said  he  took  him  for  the  second 
son*    Then  does  the  present  frame  of  the  will  make  any  difference  ? 

Then  with  respect  to  the  evidence.  The  whole  argument  of 
the  party  contending  that  there  is  a  mistake  in  the  description, 
is  founded  on  the  construction  of  the  written  memorandum  made 
by  Mr.  Pennock,  when,  as  he  stated,  he  was  in  communication 
with  the  testator.  There  would  be  a  great  /leal  in  that  argument 
if  it  stood  alone ;  but  to  come  at  a  right  conclusion,  the  whole  of 
the  evidence  must  be  examined.  The  parol  evidence  clearly 
proves  that  the  testator  made  a  mistake  in  the  name  of  the 
devisee.  It  should  seem  that  he  originally  knew  nothing  of  the 
names  of  his  grandchildren.  He  afterwards,  it  appears,  knew 
that  the  name  of  the  eldest  son  was  Bobert.  Assuming  that  he 
knew  that  fact  in  1821,  what  followed?  In  November,  1823,  he 
wrote  a  letter  in  which  he  either  supposed  the  name  to  be  James, 
or  from  which  it  is  clear  that  he  did  not  mean  to  devise  to 


860  1886.    EX.  EQ.    2  YOUNGE  &  COLL.  88—89.      [r.b. 

Bbadshaw  the  eldest  son.  If  he  meant  to  devise  to  a  different  person,  who 
Bbadshaw.  ^fts  that  different  person  except  the  person  described  in  the  will  ? 
Assame  that  it  was  an  altered  devise  in  favour  of  some  person 
not  named  before ;  who  was  that  person  but  the  person  described 
in  the  will — namely,  the  second  son  ?  If  the  mistake  be  in  the 
name,  it  lets  in  parol  evidence ;  and  Mr.  Pennock  declares  he 
[  *89  ]  understood  Robert  to  be  the  second  son.  He  swears  he  ^believed 
that  to  be  the  fact.  Whether,  therefore,  he  had  the  former  draft 
before  him  or  not,  would  leave  that  belief  unsuspected.  At  one 
of  his  interviews  with  the  testator,  conceiving  that  the  testator 
had  made  a  mistake,  and  had  said  James  instead  of  Robert, 
he  struck  out  the  word  James  and  inserted  that  of  Robert,  still 
believing  Robert  to  be  the  second  son.  You  have  therefore  the 
person  who  made  the  will  swearing  to  the  circumstances  under 
which  the  name  of  Robert  was  inserted.  All  you  have  against 
that  evidence,  is  the  written  memorandum,  which  has  been 
so  much  relied  on.  But  that  will  not  outweigh  the  strong 
evidence  of  Mr.  Pennock.  It  appears  to  me  that  there  is  nothing 
in  this  case  to  explain  why,  if  the  testator  meant  to  give  the 
property  to  the  eldest  son,  he  should  have  given  it  to  the  second. 
Mr.  Pennock's  evidence  is  of  the  more  importance,  because 
it  is  plain  that  he  took  down  his  memorandums  at  the  time  of 
receiving  his  instructions  from  the  testator.  The  memorandums 
are  such,  that  no  one  could  have  made  them  except  those  who 
took  them  down.  However  obscure  they  might  be,  yet  if  he  took 
them  down  at  the  time,  and  very  shortly  after  prepared  instruc- 
tions from  them  for  counsel,  they  would  well  assist  his  mepiory. 
It  appears  to  me  also  that  Mr.  Pennock's  account  is  not  contra- 
dicted but  confirmed  by  Mr.  Blagrove's  letter,  from  which  it 
seems  clear  that  he  meant  to  provide  for  those  who  were  likely 
to  be  least  provided  for.  In  this  letter  he  states  the  Bradshaws 
to  be  rich,  which  is  an  additional  circumstance  against  construing 
this  devise  in  favour  of  the  eldest  son. 

Upon  the  whole,  I  think  that  a  jury,  after  hearing  the  evidence 
of  this  gentleman  who  was  the  testator's  solicitor,  and  who  took 
down  his  instructions  in   writing,   would  come  to  the  same 

conclusion  as  the  Master. 

Exception  overruled. 
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BLACKBURN  v.  WARWICK  asd  Wifb(1).  i8?«- 

April  28* 
(2  Y.  &  0.  92—100 ;  S.  0.  6  L.  J.  (N.  S.)  Ex.  Bq.  17.)  

Where  the  interest  due  upon  a  mortgage  had  become  in  airear,  and  ^      -* 

in  the  mortgagee's  account  of  arrears,  rests  were  made  from  time  to 
time,  on  which  interest  was  calculated,  and  ultimately  a  general  acooimt 
ol  all  arrears,  calculated  on  the  footing  of  those  rests,  was  signed  by  the 
mortgagor  and  confirmed  by  a  deed,  executed  by  him  three  years  after- 
wards, for  securing  repayment  of  the  balance  to  the  mortgagee :  Held, 
that  the  agreement  was  valid  and  that  the  mortgagor  was  liable  for 
the  balance. 

Thb  defendants  being  seised  of  certain  copyhold  lands  in  right 
of  the  defendant,  Mrs.  Warwick,  executed  a  mortgage  on  those 
premises,  dated  the  Ist  May,  1795,  for  securing  to  Quentin 
Blackburn  the  repayment  of  1,100{.  and  interest.  In  1801  the 
defendants  further  charged  the  same  premises  with  a  sum  of 
9001.  and  interest,  which  *had  been  advanced  to  them  by  the  [  *9S  ] 
same  party.  They  at  the  same  time  executed  certain  indentures 
of  lease  and  release,  bearing  date  the  29th  and  80th  October, 
1801,  charging  certain  freehold  lands  with  these  sums.  In  1802, 
the  interest  on  these  sums  became  in  arrear ;  and  although  the 
mortgagee  frequently  applied  for,  and  occasionally  obtained  some 
payments  in  respect  of  interest,  yet  the  arrears  continued  to 
increase  for  several  years  afterwards.  The  mortgagee  entered 
these  arrears  and  payments  in  his  books,  and  from  time  to  time 
made  rests  on  the  arrears,  and  calculated  interest  thereon.  It 
was  alleged,  but  that  did  not  appear,  except  by  the  entry  here- 
after noticed,  that  settlements  were  come  to  between  the 
mortgagor  and  mortgagee,  at  the  respective  times  of  making 
those  rests,  the  mortgagee  agreeing  not  to  sue  the  mortgagor 
in  consideration  of  interest  being  allowed  to  him  on  the  rests. 

In  1818  Quentin  Blackburn  died,  having  by  his  will  appointed 
Qaentin  Blackburn,  his  son  and  heir-at-law,  to  be  his  executor. 
In  November,  1816,  Blackburn,  the  son,  as  it  appeared  from 
an  entry  in  his  books,  settled  an  account  respecting  the  mortgage 
with  the  defendant  Thomas  Warwick.  The  entry  was  signed  by 
Warwick,  and  apparently  confirmed  the  previous  settlements 
alleged  to  have  been  made  with  Blackburn,  the  father.  Upon 
this  settlement  the  sum  of  1,5002.  appeared  to  be  due  to  the 

(1)  Danidl  v.  Sinclair  (1881)  6  App.  Oas.  181, 50  L.  J.  P.  C.  50,  44  L.  T.  257. 
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Blaokbubh  mortgagee  for  arrears ;  and  by  an  indenture  bearing  date 
Wabwigk.  15th  March,  1819,  and  executed  by  Warwick,  the  repayment  of 
this  sum  as  well  as  of  the  former  sums,  was  secured  to  the 
mortgagee. 

On  the  1st  January,  1826,  Blackburn,  the  son,  died ;  having 
by  his  will,  dated  in  1822,  devised  all  his  real  and  personal 
estate  to  the  plaintiffs,  and  appointed  them  his  executors.  A 
bill  of  foreclosure  was  then  filed  by  the  plaintiffs  against  the 
defendants ;  but  shortly  after  the  institution  of  that  suit,  the 
defendants  proposed  a  compromise.  This  was  consented  to  upon 
[  *94  ]  terms ;  and  the  ^defendants  then  executed  indentures  of  lease 
and  release,  dated  the  5th  and  6th  November,  1827,  by  which, 
after  reciting  that  8,500Z.  was  secured  by  a  former  deed,  and 
5002.  was  due  for  arrears  of  interest,  and  after  reciting  the  suit 
in  the  Exchequer,  they  conveyed  to  the  plaintiffs  the  fee-simple 
of  the  premises  in  trust,  in  default  of  regular  payment  of  the 
interest,  for  sale  and  satisfaction  of  the  debt  out  of  the  proceeds. 
A  fine  was  levied  of  Mrs.  Warwick's  interest  in  the  premises. 

The  interest  having  become  again  in  arrear,  the  plaintiffs,  in 
Michaelmas  Term,  1830,  brought  their  action  of  ejectment  to 
recover  possession  of  the  premises.  Before  judgment  was 
obtained,  the  defendant,  Thomas  Warwick,  agreed  to  attorn 
to  the  plaintiffs,  as  tenant,  at  2002.  a  year,  which  they  consented 
to.  No  rent  or  interest,  however,  was  paid ;  and,  after  a  long 
correspondence  between  the  parties,  the  property  was  put  up 
for  sale,  but  met  with  no  bidder.  The  present  bill  was  then 
filed,  suggesting  that  the  sale  had  been  prevented  by  means  of 
the  defendant  Thomas  Warwick  having  spread  reports  reflecting 
on  the  title  to  the  premises,  and  praying  that  the  deeds  of  1827 
might  be  carried  into  execution  under  the  decree  of  the  Court. 

The  defence  set  up  was,  that  the  deeds  of  1816  and  1827  were 
usurious  and  void. 

Mr»  Simpkinson  and  Mr.  PhiUinioref  for  the  plaintiffs. 

Mr.  Boteler  and  Mr.  0.  Anderdon^  for  the  defendants : 

[  95  ]  *     '*'    Had  the  plaintiffs  taken  simple  interest  from  1808  to 

1816,  and  then  a  new  deed  had  been  executed  converting  interest 
into  principal,  there  would  have  been  no  cause  of  complaint. 
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Bat,  as  a  mortgagee  cannot  stipalate  a  priori  that  he  will  make  Blaokbuut 
rests  from  year  to  year  and  convert  interest  into  principal,  so  wabwiox. 
neither  is  such  a  conversion  allowable,  except  at  long  intervals, 
even  without  a  previous  stipulation,  and  with  the  consent  of  the 
mortgagor.  This  may  be  inferred  from  the  opinions  of  Lord 
Thurlow(i)  and  Lord  Eldon:  Chambers  v.  Goldwin{2).  *  * 
The  accoimts  were  kept  and  the  receipts  made  out  in  the  mort- 
gagee's books ;  and,  except  in  one  instance,  it  does  not  appear  that 
the  defendant  ever  signed  l^em.  This  is  not  an  account  between 
merchants  or  bankers,  but  simply  between  mortgagor  and  mort- 
gagee. Li  such  cases,  although,  as  Lord  Thublow  said,  there  is 
perhaps  no  good  reason  why  interest  upon  interest  should  not  be 
allowed,  still,  it  is  contrary  to  the  practice  of  courts  of  equity  to 
allow  it.  *  *  In  ThornhUl  v.  Evans  (8),  Lord  Habdwicke  held,  [  ^  ] 
that  rests  could  not  be  made  while  the  relation  of  mortgagor  and 
mortgagee  existed,  except  upon  the  advance  of  fresh  money. 

(Au>sBsoN,  B. :  There  is  no  evidence  stated  in  that  case.  Is 
there  any  case  where  a  bargain  of  this  description  has  been  held 
to  be  extortion,  upon  the  mere  relation  of  mortgagor  and  mort- 
gagee ;  or  where  a  court  of  equity  has  interfered  to  declare  the 
transaction  illegal  where  the  parties  have  agreed  to  take  interest 

upon  interest  at.  a  subsequent  period  ?) 

♦  *  *  *  * 

Mr.  Simpkinsorif  in  reply :  [  97  j 

As  to  the  alleged  oppression,  it  does  not  appear  that  the 
mortgagee  took  any  interest  between  the  ye^rs  1816  and  1819, 
and  then  he  took  the  deed  for  the  1,500Z.  Besides,  this  was  not 
an  agreement  extorted  from  a  person  out  of  possession,  for 
Warwick  was  in  possession  of  the  rents  and  profits  the  whole 
time.  Upon  the  question  of  usury,  it  is  unnecessary  to  discuss 
the  rules  of  equity  in  regard  to  agreements  a  priori ;  though  it 
18  difficult  to  understand  upon  what  principle  those  rules  depend. 

(Aldbbson,  B.  :  In  the  case  of  a  mortgage  deed  given  a  priori^ 
there  is  a  scintilla  of  principle;   for  you  lend  your  money  at ^ 
51.  per  cent,  phis  a  <;ovenant ;  but  I  do  not  see  how  any  principle 

(1)  Ex  parte  Champion,  3  Br.  C.  C.  436.  (3)  2  Atk.  330. 

(2)  7  B.  B.  181  (9  Ves.  271). 
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Blaokbubn  drawn  from  an  antecedent  can  apply  to  a  anbeeqaent  agreement.) 
wabwiok.    ^h^B  is  a  sabeequent  agreement  to  put  the  party  in  the  sitaa- 

tion  in  which  he  would  have  stood  if  the  other  party  had  paid 

the  money  when  he  ought  to  have  done  so.  Then  the  deeds  of 
[98*  ]       1827,  which  actually  recite  the  compromise  *of  the  Exchequer 

suit,  amount  to  a  complete  confirmation  of  all  the  preceding  acts 

of  the  parties. 

Aldbrson,  B.  : 

If  I  entertained  any  doubt  upon  the  xnain  question  in  this 
cause,  I  should  take  time  to  consider  my  judgment;  but  it 
appears  to  me  that  the  plaintiffs  are  entitled  to  a  decree,  and 
that  the  only  point  of  doubt  is,  whether  the  sale  of  these 
premises  has  been  prevented  by  the  defendants,  and  if  so,  whether 
this  suit  having  been  rendered  necessary  by  their  conduct,  they 
ought  to  be  made  to  pay  the  costs.  Upon  that  point  I  shall  not 
give  my  opinion  at  present,  but  will  look  into  the  evidence. 
Upon  the  main  question  whether  or  not  they  ought  to  be  com- 
pelled to  pay  the  whole  amount  of  4,000L  secured  by  the 
mortgage  deeds,  I  shall  give  my  opinion  immediately. 

In  the  year  1795  the  sum  of  1,1(XM.  was  advanced  to  the 
defendants  by  way  of  mortgage;  and  on  the  13th  of  October, 
1808,  an  additional  security  was  given  by  them  to  the  mortgagee 
to  the  amount  of  90(M.  The  interest  fell  into  arrear,  and  it 
appears  that  in  November,  1816,  an  account  of  the  arrears  was 
taken  between  the  contracting  parties.  The  account  begins  on 
the  81st  October,  1808,  with  a  balance  of  arrears,  upon  which 
interest  is  calculated.  As  the  whole  account  was  signed  by 
Warwick,  he  must  have  acknowledged  that  on  the  81st  of 
October,  1808,  there  teas  that  sum  due  to  the  mortgagee.  The 
whole  of  the  rests  in  question  proceed  upon  the  same  footing. 
There  is  a  rest  in  1807,  another  in  1809,  another  in  1818,  and 
the  last  in  1816;  in  all  of  which  calculations  were  made  of 
interest  upon  interest ;  and  that  was  carried  into  effect  by  the 
allowance  of  the  party  himself.  Therefore,  admitting  those 
calculations  to  be  proper,  the  result  is  a  balance  due  to  the 
mortgagee  of  8,6002.»  which  was  secured  to  him  by  express 
agreement. 
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Stipposing,  as  is  clear  apon  the  evidence,  that  that  account  Blaokburh 
was  signed  by  Warwick,  and  that  he  was  famished  *with  a  copy  wabwick. 
of  the  agreement,  what  evidence  is  there  upon  which  the  Court  [  ^99  ] 
can  rely  arising  out  of  the  relative  situation  of  the  parties  as 
mortgagor  and  mortgagee,  to  induce  it  to  come  to  the  conclusion 
that  there  was  any  oppression  in  this  case?  There  is  not  enough 
to  induce  the  Court  to  come  to  that  conclusion,  even  in  the 
original  state  of  the  transactions,  but  more  especially  when  they 
are  found  to  be  based  upon  a  regular  agreement  between  the 
parties.  Then,  is  there  any  thing  illegal  in  the  agreement  itself  ? 
It  is  said,  that  if  parties  enter  into  an  original  agreement  by 
way  of  mortgage,  they  cannot  recover  more  than  62.  per  cent, 
beyond  the  principal  money,  and  that  if  they  take  a  stipulation 
— ^that  if  the  interest  is  not  paid  at  the  time,  the  mortgagor 
shall  pay  interest  upon  it  until  the  arrears  are  paid — that  is 
iUegal.  Now,  in  holding  this  to  be  the  rule,  I  presume  the 
Courts  suppose  that  some  advantage  immediately  accrues  to  the 
mortgagee  under  the  deed,  ultra  the  allowance  of  61.  per  cent, 
interest,  and  that  that  advantage  being  secured  by  an  original 
stipulation,  the  contract  savours  of  usury.  If  the  rule  cannot  be 
supported  on  that  ground,  it  appears  to  me  that  it  cannot  be 
supported  at  all.  I  confess  I  do  not  see  why  such  interest  might 
not  be  allowed,  even  where  the  stipulation  to  pay  is  contained  in 
the  original  deed ;  but  be  that  as  it  may,  there  the  covenant 
being  part  of  the  original  terms  of  the  contract,  is  part  of  the 
original  advantage  accruing  to  the  mortgagee,  and  the  Courts 
will  not  sanction  such  a  contract.  So  neither  will  the  Courts 
allow  interest  upon  interest  where  the  party  comes  to  an  account 
with  his  debtor,  which  he  afterwards  seeks  to  enforce  through 
the  medium  of  a  court  of  equity.  In  that  case  it  is  considered 
that  where  parties  who  are  entitled  to  the  repayment  of  a 
principal  sum  with  simple  interest  have  neglected  to  enforce 
payment  of  the  interest,  that  was  their  own  omission,  and  the 
Court  leaves  them  to  take  the  consequences  of  that  neglect,  and 
will  not  give  them  an  equity  Mounded  upon  their  own  laches,  [  ^joo  j 
Thai  rule  is  consistent  with  equity  and  common  sense;  but 
there  is  no  reason  why,  if  the  parties  settle  the  matter  between 
themselves,  and  the  one  party  gives  time  to  the  other  for  payment 
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blaokburh  of  the  arrears  in  consideration  of  the  allowance  of  interest  on 
wabwiok.  ^^6  balance,  they  should  not  afterwards  be  compelled  to  abide 
by  that  settlement.  It  seems  to  me,  therefore,  that  they  ought 
not  to  be  permitted  to  come  here  to  have  such  a  settlement  set 
aside.  At  all  events,  no  case  has  been  cited  to  that  effect,  and  I 
shall  not  be  the  party  to  make  a  precedent  of  that  nature,  which, 
if  made,  would,  I  think,  be  contrary  to  equity  and  common  sense. 
In  the  case  decided  bjr  Lord  Thublow,  and  cited  at  the  Bar, 
it  is  observed  by  that  eminent  authority,  in  reference  to  cases 
where  interest  upon  interest  is  allowed,  that  if  the  parties  mean 
that  the  debt  should  carry  that  interest,  they  must  say  so  by 
their  agreement.  Here,  the  parties  have  said  so,  and  have 
carried  their  intention  into  effect  by  the  deed  of  1819.  That 
provides  expressly  for  interest  being  in  future  paid ;  and  if  that 
is  a  settlement  which  a  court  of  equity  ought  to  enforce,  the 
subsequent  deed  of  1827,  which  is  founded  upon  that,  is  a  clear 
and  valid  contract  between  the  parties,  which  ought  to  be  carried 
into  execution.  The  mortgaged  property  must  therefore  be  sold, 
the  balance  due  to  be  accounted  for  before  the  Master,  together 
with  legal  interest. 

On  a  subsequent  day  his  Lordship  said  that  he  had  looked 
into  the  evidence,  and  upon  the  whole  he  thought  that  the 
circumstances  alleged  respecting  the  prevention  of  the  sale  had 
not  been  made  out  so  clearly  against  the  defendant,  Thomas 
Warwick,  as  to  induce  the  Court  to  fix  him  with  the  costs  of  the 
suit ;  and  his  Lordship  directed  that  each  party  should  pay  their 
own  costs. 

Decree  accordingly. 


1886.  WRAGG  V.  DENHAM  and  Othebs. 

JftijraO^Sl,  ^^  ^  ^  ^  117—122  ;  S.  C.  6  L.  J.  (N.  S.)  Ex.  Bq.  88.) 

[-      '  J  On  a  bill  for  redemption  of  mortgaged  property  in  the  posaeesion  of 

the  mortgagee,  the  latter  will  be  made  to  aocoimt  for  all  loss  and  damage 
occasioned  by  bis  gross  negligence  in  respect  of  bad  cultivation  and 
non-repair  of  the  mortgaged  premises. 

Where  an  attorney  had  taken  a  mortgage  from  his  client  for  his  biU 
of  costs  in  preparing  that  and  another  mortgage,  and  the  client^  before 
the  attorney's  mortgage  was  executed^  a98ented  to  the  bill,  but  afterwards, 
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on  coming  to  redeem,  questioned  its  aoonraoy,  the  Coubt  directed  Wbaoo 
the  Master  to  examine  the  bill  with  a  view  to  ascertain  the  reasonable-  v. 

nees  of  the  charges,  without  entering  into  eyidenoe  as  to  whether  the  Dkhham. 
business  charged  for  had  been  actually  done. 

In  the  year  1828  the  plaintiff  contracted  with  the  defendant 
Denham  for  the  purchase  of  two  third  parts  of  a  freehold 
messuage  and  lands  situate  at  Handley,  in  Derbyshire,  for  8502. ; 
and  shortly  afterwards  contracted  with  some  persons  of  the  name 
of  Hawksley  for  the  purchase  of  the  remaining  third  part.  The 
plaintiff  not  being  able  to  pay  the  8502.  to  Denham,  it  was 
arranged  that  the  whole  of  the  property  should  be  mortgaged 
to  Denham  to  secure  the  repayment  of  that  sum  with  interest. 
This  arrangement  was  duly  carried  into  effect  by  deeds  bearing 
date  in  June,  1828.  Those  deeds  were  prepared  by  the  defendant, 
Thomas  Clarke,  who  acted  as  the  solicitor  for  both  parties. 

In  the  same  month  of  June,  1828,  the  plaintiffs  being  seised 
of  some  freehold  and  copyhold  property  situate  at  Woodhead,  in 
the  county  of  Derby,  by  indentures  bearing  date  the  16th  and 
17th  of  that  month,  reciting  that  there  was  due  to  one  Boot, 
on  the  security  of  those  premises,  140Z.,  and  thai  the  defendants, 
Thomas  and  John  Clarke,  had  agreed  to  pay  off  the  same,  and 
also  to  advance  to  the  plaintiff  2002.  more,  it  was  witnessed, 
that  in  consideration  of  1402.  paid  by  the  Clarkes  to  Boot,  and 
of  2002.  paid  by  them  to  the  plaintiff,  the  latter  covenanted  to 
surrender  the  copyholds,  and  released  and  conveyed  the  freeholds 
to  the  defendants  Thomas  and  John  Clarke  and  their  heirs,  in 
trust  to  sell  the  premises,  and  out  of  the  proceeds  of  the  sale  to 
reimburse  themselves  their  costs  and  expenses ;  then  to  repay 
themselves  the  8402.  with  interest ;  then  to  repay  Denham  his 
8502.  with  interest,  and  to  pay  the  surplus,  if  any,  to  the 
plaintiff. 

In  1880  the  interest  on  these  mortgages  being  greatly  in 
arrear,  the  defendants  turned  the  plaintiff  and  his  ^family  out       [  ^ns  ] 
of  the  premises,  sold  the  crops,  and  took  and  retained  possession 
of  the  property.     The  Woodhead  property  was  advertised  for 
Bale,  but  no  sale  was  effected. 

The  plaintiff  now  brought  his  bill  to  redeem  both  mortgages, 
charging  that  the  defendants  had  been  guilty  of  gross  negligence 
in  the  management  of  the  property  while  in  their  possession, 
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Wbaoo  and  ought  to  be  made  answerable  for  the  damage  done  through 
Denmam.  their  neglect ;  charging  also  that  the  money  stated  to  have  been 
advanced  by  the  defendant  Clarke  was  the  alleged  amount  of  his 
bill  of  costs,  but  was  in  fact  not  justly  due  to  him  from  the 
plaintiff,  and  that  in  fact  no  bill  of  costs  had  ever  been  delivered ; 
praying  accounts  of  the  rents  and  profits  of  all  the  premises,  that 
the  defendants  might  be  chargeable  for  damage  done  from 
non-repairs,  and  that  Clarke's  bill  might  be  taxed,  &c. 

The  defendants  by  their  answers  admitted  that  the  premises 
were  out  of  repair,  but  ascribed  it  to  the  conduct  of  the  plaintiff 
and  an  attorney  whom  he  had  lately  employed,  who,  as  they 
alleged,  had  done  various  acts  to  stop  the  sale  of  the  property^ 
and  had  thereby  prevented  respectable  tenants  from  hiring  it. 
The  charge  in  the  bill  respecting  the  mortgage  made  to  the 
Clarkes  was  explained  thus :  that  1402.  was  advanced  by  them  to 
pay  off  Boot's  mortgage ;  126Z.  lis.  to  pay  the  Hawksleys  for 
their  one  third  of  the  Handley  premises ;  and  782.  16«.  5d.  for 
Thomas  Clarke's  bill  of  costs.  The  defendant  Clarke  also 
insisted  that  before  the  plaintiff  executed  the  mortgage  deeds  of 
the  16th  and  17th  June,  1828,  he  carefully  inspected  the  bill  of 
costs,  and  made  no  objection  to  any  item  therein;  but  the 
defendant  did  not  recollect  whether  he  had  delivered  to  the 
plaintiff  a  copy  of  his  bill  of  costs. 

The  cause  coming  on  for  hearing,  the  plaintiff  gave  evidence 
of  bad  husbandry  and  want  of  repairs  on  the  premises  since 
August,  1880,  when  the  defendants  took  possession.  In  reference 
[  *119  ]  to  the  Handley  property,  one  ^witness  swore  that  a  field  of 
about  three  acres  and  a  half  was  fallowed  in  the  summer  of  1831, 
and  laid  down  on  such  fallow,  and  that  three  crops  following  the 
fallow  had  since  been  sold  therefrom  ;  and  that  the  fourth  crop 
was  a  hay  crop,  which  was  then  growing  thereon ;  and  that  the 
greater  part  of  the  remainder  of  the  farm  which  should  have 
been  fallowed  had  not  been  so,  but  had  been  hardly  cropped, 
without  an  adequate  quantity  of  manure  laid  yearly  thereon. 
It  was  also  proved  that  the  barns  and  out-buildings  on  the  free- 
hold premises  were  in  a  tenantable  state  of  repair  in  1880 ;  but 
since  that  time  they  had  become  very  ruinous  for  want  of 
necessary  repairs,  the  wet  being  allowed  to  get  in.     In  the 
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judgment  pf  the  witnesses,  the  Handley  property  was  in  Angnst,      wbaoo 
1880,  worth  162.  per  annum,  but  now  not  above  9L  per  annum,     dbnham. 
The  Woodhead  property  was  not  so  much  depreciated. 

Mr.  Spence,  and  Mr.  Hall,  for  the  plaintiff,  submitted  that 
special  directions  ought  to  be  given  respecting  the  deterioration 
of  the  property,  and  that  Clarke's  bill  of  costs  ought  to  be  taxed, 
782.  being  an  exorbitant  charge.  Besides,  it  did  not  appear  that 
any  bill  was  properly  delivered. 

(Aldebson,  B.':  No  doubt  the  bill  ought  to  be  looked  at  by  the 
Master.  The  attorney  prepared  the  mortgage  in  his  own  favour, 
and  part  of  the  consideration  money  is  paid  over  to  his  own  client.) 

Mr.  Twi$g,  and  Mr.  Hayter^  for  the  defendants,  Denham 
and  Clarke : 

No  enquiry  as  to  specific  mismanagement  ought  to  be  allowed. 
If  specific  waste  had  been  committed  on  the  premises,  as,  for 
instance,  by  pulling  down  a  house  and  selling  the  materials,  such 
an  enquiry  would  have  been  essential,  but  that  does  not  apply  to 
mere  depreciation  arising  from  bad  husbandry. 

(Aldebson,  B.  :  Li  Hughes  v.  Williams  (i).  Lord  Eldon  says, 
*that ''  if  the  mortgagee  can  be  shown  to  be  guilty  of  such  gross  [  ^190  ] 
negligence  as  comes  up  to  the  description  of  wilful  default,  he 
ought  to  be  answerable  for  it."  The  question  is,  whether  there 
has  not  been  here  such  gross  negligence  as  to  occasion  deprecia- 
tion ;  not  merely  whether  there  has  been  mishusbandry.  What 
is  alleged  by  the  witness  as  to  the  manner  of  cropping  the  land, 
appears  to  be  gross  misconduct  in  the  mortgagees.) 

The  question  is  not  between  landlord  and  tenant,  but  between 
mor^gor  and  mortgagee.  The  tenant  is  under  a  contract  with 
his  landlord  for  the  proper  management  of  his  farm,  but  the 
mortgagee  is  in  no  such  situation.  If,  failing  to  obtain  his 
principal  and  interest,  he  gets  possession  of  the  premises,  he 
ought  not  to  be  responsible  for  any  thing  beyond  fraud.  As  to 
(1)  8  £.  B.  365  (12  Tee.  495). 
B.B. — ^VOL.  XLVn.  24 
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Wrago       the  bill  of  costs,  it  is  clear,  that  unless  it  contains  a  taxable  item, 
Dvg^^M,     it  ought  not  to  be  submitted  to  the  Master  for  taxation. 

(Aldbbson,  B.  :  It  is  in  the  nature  of  a  bill  of  costs  which  has 
been  paid ;  and  I  think  the  Master  ought  to  look  at  it.) 

If  it  is  submitted  to  him  with  a  view  to  surcharge  and  falsifica- 
tion, the  plaintiff  ought  to  point  out  the  particular  items  which 
he  objects  to. 

Mr.  Shadwellf  for  another  defendant. 

Mr.  Spence,  in  reply,  contended  that  it  could  not  be  con- 
sistent with  the  duty  of  a  mortgagee  in  possession,  so  to  manage 
the  property,  that  when  the  mortgagor  came  to  redeem,  it  was 
not  worth  half  its  ralue.  He  cited  Ruasel  v.  Smithies  (i)  as 
showing  the  principle  on  which  cases  of  this  nature  rest,  althoagh 
there,  under  the  circumstances,  the  decision  was  in  favour  of 
the  mortgagee. 

Aldebson,  B.  : 

There  is  no  dispute  that  the  account  will  be  taken,  generally, 
in  the  ordinary  manner.  The  decree  will  direct  the  Master  to 
[  ^12!  ]  take  an  account  of  the  ^principal  money  and  interest  due  to  the 
mortgagees,  to  charge  them  with  the  rents  and  profits  received  by 
them  since  they  took  possession,  and  to  take  an  account  of  the 
crops  sold  by  them  since  that  period ;  and  upon  making  all  due 
allowances,  the  Master  will  and  ought  to  deduct  from  the  monies 
found  to  have  been  received  from  the  sales  the  expenses  of  the 
sales,  and  all  necessary  expenses  which  the  mortgagees  incurred 
to  obtain  a  transfer  from  the  purchasers  of  the  crops  of  the 
monies  due  upon  such  sales. 

The  next  question  is,  whether  I  ought  to  direct  the  Master  to 
enquire  into  the  amount  of  the  bill  which  formed  part  of  the 
consideration  for  the  mortgage  executed  by  Wragg  to  his  attorney. 
I  think  I  ought;  because,  it  appears  to  me  that  Clarke  and 
Wragg  being  in  the  situation  of  attorney  and  client  at  the  time 
these  transactions  took  place,  Wragg's  assent  to  the  bill  of  costs 
was  not  such  an  assent  as  ought  to  preclude  him  from  an  enquiry 
(1)  3  B.  R.  560  (1  Anst  96). 
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apon  the  subject  before  the  Master.    At  the  same  time  it  would      wbaog 
be  unreasonable  to  require  Clarke  now  to  enter  into  evidence  of     dbkham. 
business  done  for  his  client ;   and  the  only  question  will  be, 
whether,  if  the  business  were  done,  the  charges  are  fair  and 
reasonable.    If  the  Master  thinks  that  they  are  not  so,  he  must 
make  a  deduction  in  that  respect. 

Then  comes  the  important  question,  whether  I  ought  to  charge 
the  defendants  with  the  deterioration  in  the  value  of  the  premises 
since  the  period  when  Clarke  took  possession.  It  is  clear  that  a 
mortgagee  ought  not  to  be  charged  with  deterioration  arising  in 
the  ordinary  way,  by  reason  of  houses  and  buildings  of  a  perish- 
able nature  decaying  by  time,  which  was  the  case  in  Anstruther. 
There,  the  mortgagee  was  in  possession  of  the  premises  for  forty 
years;  and  during  so  long  a  time  the  decay  would  naturally 
take  place,  even  supposing  the  premises  to  be  repaired  in  the 
mean  time  in  the  ordinary  way.  I  think,  also,  that  a  mortgagee 
ought  not  to  be  charged  exactly  *with  the  same  degree  of  care  [  *122  j 
as  a  man  is  supposed  tp  take  who  keeps  possession  of  his  own 
property.  But  if  there  be  gross  negligence,  by  which  the 
property  is  deteriorated  in  value,  the  mortgagee  who  is  in 
possession  is  trustee  for  the  mortgagor  to  that  extent  that  he 
ought  to  be  made  responsible  for  that  deterioration  during  the 
time  of  his  possession.  It  is  not  necessary  to  go  the  length 
of  showing  fraud  in  the  mortgagee :  gross  negligence  is  sufficient. 
The  question  therefore  is,  whether  the  fact  of  gross  negligence 
18  sufficiently  established  in  this  case  to  enable  me  to  direct  the 
enquiry  asked  for  by  the  plaintiff.  Upon  that  point  I  should 
like  to  look  more  minutely  into  the  evidence,  because  if  the 
Master  be  directed  to  make  that  enquiry,  there  will  be  consid^- 
able  additional  expense.  If  upon  examination  of  the  evidence 
I  should  come  to  the  conclusion  that  a  primd  facie  case  of  gross 
negligence  is  made  out,  I  must  direct  the  enquiry.  If,  on  the 
other  hand,  I  should  be  ot  oinnion  that  thete  is  not  sufficient 
evidence  of  that  fact,  of  course  the  principle  of  law  will 
not  apply. 

On  the  following  day  his  Lordship  said  that  he  had  looked 
through  the  evidence,  and  upon  the  whole  he  thought  he  ought 

24— J 
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Wbaoo       to  direct  an  enquiry  as  to  whether  the  deterioration  in  the  value 

.Dbnham.      of  the  premises  had  arisen  from  the  gross  negligence  in  the 

mortgagees  for  want  of  proper  repairs  and  proper  cultivation. 

As  to  the  other  point,  respecting  the  bill  of  costs,  his  Lordship 

thought  that  the  Master  ought  to  look  at  the  bill  with  a  view  to 

consider  the  propriety  of  the  items,  upon  the  assumption  that 

the  business  had  been  actually  done. 

Decree  aecordhigly. 


1M6.  EDWAED8  V.  EDWARDS. 

^«y2o.  ^^  Y  ^  ^  123—124 ;  S.  C.  6  L.  J.  (N.  S.)  Ex.  Eq.  79.) 

[  123  J  Quare^  whether  it  Ib  a  good  and  reasonable  custom  that  upon  the 

death  of  a  tenant  in  possession  of  lands  holden  of  a  manor  for  lives,  the 
next  life  in  reversion  for  which  the  estate  is  holden  shall  be  entitled  to 
enjoy  the  estate ;  and  if  such  custom  be  good  and  reasonable,  whether, 
where  a  party  takes  a  grant  of  such  lands  for  the  life  of  himself  and  liis 
grand  nephews  and  dies,  the  grant  shaU  operate  as  an  advancement  for 
the  gi*and  nephews,  so  as  to  rebut  a  resulting  trust  in  favour  of  other 
parties  claiming  under  the  purchaser. 

Farmer  Edwards,  deceased,  holding  certain  copyhold  lands 
for  lives,  under  the  Dean  and  Chapter  of  Winchester,  as  lords 
of  the  manor  of  Honiton,  in  the  county  of  Wilts,  agreed  to 
surrender  the  same,  for  the  purpose  of  substituting  two  new 
lives  for  two  of  the  original  lives.  The  proposed  lives  were  those 
of  John  and  James  Edwards,  who  were  his  great  nephews. 
Farmer  Edwards  having  paid  part  of  the  consideration  money, 
died ;  and  the  agreement  was  carried  into  execution  by  James 
Edwards,  his  brother  and  personal  representative,  who  paid  the 
residue  of  the  consideration  money.  James  Edwards  died,  and 
under  his  will  the  present  plaintiff,  Edward  Edwards,  claimed 
the  property,  and  took  possession  of  part  of  it.  John  Edwards 
took  possession  of  the  other  part ;  and  also  brought  an  action  of 
ejectment  to  recover  the  part  which  was  in  the  possession  of 
Edward,  alleging  an  intention  in  Farmer  Edwards  to  provide 
for  his  great  nephews ;  and  also  alleging  a  custom  in  the  manor, 
that  after  the  death  of  the  tenant  in  possession  of  an  estate 
holden  of  the  manor  for  lives,  the  next  life  in  reversion  for 
which  the  estate  is  holden  shall  be  entitled  to  enjoy  the  estate. 
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The  present  bill  was  filed  to  restrain   the  action,  and  the     Edwards 
plaintiff  had  obtained  the  common  injunction.  Edwabds. 

Mr.  Spence^  for  the  defendant,  now  moved  to  dissolve  the 
injunction,  the  defendant  having  put  in  his  answer.  He  also 
submitted,  that  as  the  custom  under  which  the  defendant 
claimed  could  not  be  disputed,  the  Court  would  give  him  the 
inunediate  benefit  of  a  judgment,  so  as  to  enable  him  to  establish 
his  legal  title  for  the  purposes  of  this  suit,  without  the  expense 
of  prosecuting  the  action.  *The  legal  title  of  the  defendant  was  [  *124  ] 
recognised  in  Edwards  v.  Fidel  (i).  This  is  purely  a  question 
of  equity;  namely,  whether  the  defendant  can  rebut  the 
resulting  trust  of  which  the  plaintiff  claims  to  have  the  benefit. 
It  is  conceded  that  the  onus  of  rebutting  that  resulting  trust 
rests  upon  the  defendant. 

Mr,  Tennantf  contrh : 

The  defendant  has  no  equity,  for  he  admits  that  he  never 
paid  a  farthing  for  the  property,  and  no  legal  title,  because  the 
custom  set  up  is  unreasonable  and  bad.  The  case  of  Edwards 
V.  Fidel  is  overruled  by  Letvis  v.  Lane  (2). 

Mr.  Spenee^  in  reply : 

Edwards  v.  Fidel  was  only  cited  as  recognising  the  legal  title 
of  the  defendant.  The  opinion  there  given  as  to  the  validity 
of  a  custom  which  excludes  resulting  trusts,  is  not  relied  upon 
here ;  for  it  is  admitted  that  the  defendant  must  rebut  the 
resulting  trust.  Taylor  v.  Alston  {z)  will  probably  govern  the 
present  case. 

(Thb  Lobd  Chief  Babon:  The  customs  in  Wiltshire  are 
peculiar.  That  which  you  state  is  a  curious  one,  for  it 
precludes  the  common  law  right  of  holding  in  joint-tenancy.) 

Ths  Lord  Chief  Babon  : 

I  cannot,  under  present  circumstances,  consent  to  allow  the 
defendant  the  benefit  of  the  judgment;  but,  as  the  title  at 

(1)  3  Mfldd.  287.  Coake  (1857)  27  L.  J.  Ch.  202. 

(2).  2  MyL  &  K.449.    BwJeam  v.         (3)  2  U.  R.  18  (cited  2  Cox,  96). 
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Edwards     law  is  disputed,  I  see  no  reason  why  I  shoald  preclude  him 
Edwabds.     '^om  going  to  trial.     Therefore,  the  injunction  must  be  dissolved 

as  to  that;  but  let  there  be  an  injunction  to  stay  execution 

till  the  question  in  equity  is  settled. 


i83«.  JANSON  V.  SOLAETE, 

^837.*'  (2  ^-  *  ^-  127—139 ;  S.  C.  6  L.  J.  (N.  S.)  Ex.  Eq.  75.) 

^^^'  '3«  Polides  of  insurance  having  been  effected  by  a  certain  firm  on  goods 

~r  alleged  to  have  been  purchased  and  shipped  by  them  in  September,  1829, 

^         -I  and  an  action  having  been  brought  on  those  policies,  the  underwriters 

filed  a  bill  of  discovery  against  the  firm,  alleging  that  no  such  purchaae 

had  been  made ;  and  Claiming  full  discovery  as  to  the  solvency  of  the 

firm  and  as  to  the  firm's  dealings  and  transactions. 

The  underwriter  has  a  right  to  the  most  extensive  discovery  relative 
to  the  particular  transaction  which  is  impeached,  but  the  Court  will 
interpose  to  prevent  him  from  making  general  inquisitorial  inquiries. 

Thb  bill  in  this  case  was  filed  by  the  plaintiff,  on  behalf  of 
the  underwriters  at  Lloyd*s,  against  the  defendant  Solarte,  and 
two  other  persons  of  the  names  of  Santemarie  and  Santos,  for 
discovery,  and  for  a  commission  to  examine  witnesses  abroad  in 
aid  of  the  defence  to  an  action  brought  against  the  plaintiff  by 
Solarte  on  two  policies  of  insurance.  The  policies  were  effected 
on  certain  goods  and  doubloons,  alleged  to  have  been  shipped  at 
Bordeaux,  on  board  a  vessel  which  sailed  from  that  place  on  the 
4th  of  September,  1829,  and  was  lost  on  the  15th  of  the  same 
month.  The  interest  was  averred  to  be  in  the  defendants 
Santemarie  and  pantos,  who  at  the  time  of  the  alleged  shipment 
were  merchants  and  partners,  resident  at  Bordeaux.  *  *  ^ 
182  ]  The  object  of  this  suit  being  to  ascertain  the  truth  of  the 

alleged  purchase  and  shipment  by  the  defendanto  Santemarie 
and  Santos,  the  original  bill  contained  charges  to  the  effect,  that 
the  whole  case  made  in  support  of  the  action  at  law  was  false ; 
that  no  such  property  as  that  comprised  in  the  policies  had  in 
fact  been  purchased  or  shipped  by  those  defendants;  that  the 
goods  which  they  pretended  to  have  purchased  amounted  in 
value  to  more  than  175,000  francs,  and  that  a  large  portion  of 
them  were  alleged  to  have  been  paid  for  by  bills  drawn  and 
accepted  by  the  defendants  at  very  long  dates,  whereas  in  fact 
the  defendants,  in  August  and  September,  1829^  were  in  very 
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had  credit,  and  coald  not  ^have  procured  credit  for  10,000  francs      Jan8on 
on  their  bills.    The  bill  also  charged,  that  by  the  papers  which     solI'btx. 
they  had  delivered  to  the  company  it  appeared  that  they  had       [  *i.ss  ] 
not  purchased  doubloons  to  the  value  mentioned  in  the  second 
policy.    The  bill  then  contained  many  minute  inquiries  as  to 
the  time  and  manner  in  which  the  alleged  purchases  were  made' 
and  the  names  of  the  several  vendors  and  consignees. 

According  to  the  answer  of  the  defendant  Santos,  which  pur- 
ported to  be  a  full  explanation  of  the  several  matters  inquired 
after  by  the  bill,  the  goods  comprised  in  the  first  policy 
were  paid  for  by  cash,  and  in  every  other  possible  manner; 
bat  the  doubloons  were,  for  -the  most  part,  purchased  by 
giving  credit  in  account  to  the  vendor,  and  by  means  of 
accommodation  bills. 

The  plaintiff,  conceiving  that  the  circumstances  disclosed  by 
the  answer,  and  other  circumstances  within  his  knowledge, 
afforded  the  means  of  further  discovery,  moved  for  and  obtained 
an  order,  in  July,  1836,  that  he  might  be  at  liberty  to  amend 
his  bill  without  prejudice  to  the  injunction.  The  motion  was 
supported  by  the  affidavits  of  the  plaintiff's  agents,  Mr.  La  Vie 
and  Mr.  Williams,  stating  further  circumstances  with  a  view  to 
show  that  this  was  not  a  bond  fide  purchase ;  suggesting  also, 
that  such  circumstances  might  be  proved  by  an  inspection  of 
the  defendants'  books,  and  of  the  correspondence  between  them 
and  the  parties  to  whom  the  doubloons  were  alleged  to  have 
been  consigned.  Amongst  other  things,  the  deponents  stated 
their  belief  that  the  partnership  of  Santemarie  and  Santos 
was  not  possessed  of  sufficient  capital  to  make  the  alleged 
purchase. 

The  order  of  July,  1886,  was  qualified  by  a  direction  that  the 
amendments  should  be  made  within  a  month,  and  that  they 
should  be  confined  to  matters  suggested  by  the  affidavits  of 
La  Tie  and  Williams,  and  such  matters  as  might  arise  from 
the  inspection  of  the  books. 

The  plaintiff  amended  his  bill,  introducing  into  it  a  variety  of       [  184  ] 
new  charges,  to  the  effect  that  Santemarie  and  Santos  entered 
into  co-partnership  in  1827,  and  that  from  the  books  of  the 
partnership  it.  would    appear   that  they  were  insolvent    and 
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jaxson      incapable  of  making  the  pretended  shipment.    That  they  had 
SoLAJiTE.     nameroos  books,  consisting  of  rough-books,  cash-books,  books 
for  bills  payable,  for  bills  receivable,  &c.,  and  that  they  ought 
to  set  forth  a  full  list  and  statement  of  all  such  books,  and  of  all 
books  used  in  their  business  during  the  years  1827,  1828,  and 
1829,>  and  who  were  the  book-keepers,  and  where  the  books  now 
are,  &e.    That  the  defendants  were  insolvent  long  previous 
to  the  pretended  shipment.    That  they  commenced  their  business 
with  a  small  capital,  and  had  not  sufficient  to  purchase  the 
doubloons ;  and  so  it  would  appear  if  they  would  set  forth  what 
capital  they  had  when  they  commenced  partnership,  and  if  the 
same  consisted  of  cash,  what  cash — ^and  if  of  goods,  what  goods 
— and  if  of  bills  of  exchange,  who  were  liable  thereon — and  if  of 
debts,  from  whom  due,  and  where  the  debtors  now  live  or  are  to 
be  found.    That  the  defendants  carried  on  business  with  a  daily 
loss ;  and  so  it  would  appear  if  they  would  set  forth  what  sums 
of  money  &o.  were  paid,  and  what  received,  to  and  by  them 
between  the  81st  December,  1827,  and  the  81st  December,  1829, 
and  what  was  the  capital  in  hand  at  those  respeictive  times,  and 
of  what  the  same  consisted.    That  they  ought  to  set  forth  the 
amount  of  goods  bought  by  them  in  each  and  every  month 
between  the  81st  December,  1827^  and  the  81st  December,  1829, 
and  when  and  of  whom  the  same  were  bought,  and  to  whom 
sold,  and  where  delivered ;  and  for  how  much  the  same  were 
sold,  and  when,  where,  and  by  whom  the  same  were  paid  for. 
Similar  charges  were  made  as  to  bills  of  exchange  received  and 
paid  by  the  firm  between  the  respective  times  above  mentioned. 
In  addition  to  these  and  many  other  charges  of  a  like  nature, 
[  *1S5  ]      the  bill  contained  charges  more  ^immediately  bearing  upon  the 
subject  of  the  purchase,  namely,  in  relation  to  the  accommodation 
bills,  and  the  correspondence  between  the  defendants  and  their 
agents,  and  the  alleged  consequences. 

Mr.  Simpkinson,  Mr.  SidebotUmi,  and  Mr.  Heatlifield,  now 
moved  that  the  amended  bill  might  be  taken  off  the  file  for 
irregularity,  contending  that  the  amendments  were  not  within 
the  terms  of  the  order,  and  that,  independently  of  the  order, 
they  were  impertinent  and  inquisitorial.    •    *    * 
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Mr.  G.  Richards,  (with  whom  was  Mr.  J.  RusseU) ,  contra.  *  *  *       j anson 

SOLABTB. 

Mr.  Simpkinaon,  in  reply.  [  186  ] 

The  Lord  Chibf  Babon  : 

I  have  some  recollection  of  this  order :  I  hope  that  I  was  not  the 
means  of  misleading  the  parties.  The  order  was  settled  by  the 
learned  counsel  on  both  sides,  and  I  supposed  that  the  object  of 
it  had  been  understood  and  agreed  upon.  I  conceive,  that  in 
limiting  the  amendments  to  the  facts  suggested  by  the  affidavits, 
and  to  an  examination  of  the  books,  it  was  not  intended  to  give 
the  underwriters  a  more  general  power  of  discovery  than  they 
had  before.  They  were  to  confine  their  inquiries  to  matters  put 
in  issue  by  the  answer  to  the  original  bill.  It  was  not  intended 
to  submit  the  parties  to  a  general  inquisition,  such  as  the  answer 
could  not  have  justified,  as  to  the  dealings  and  transactions  of 
the  firm. 

Nothing  is  more  difficult  to  ascertain,  and  nothing  more 
dangerous  than  to  limit,  the  right  of  underwriters  to  discovery. 
It  has  been  considered,  at  all  times  and  in  all  countries,  that  in 
cases  of  this  nature  the  underwriters  are  entitled,  not  only  to  a 
discovery  of  all  the  circumstances  attending  the  original  contract, 
but  to  the  whole  history  *of  the  adventure  and  loss.  Therefore  [  *IS7  ] 
it  is  very  difficult,  and,  perhaps,  dangerous,  to  limit  the  power 
of  the  underwriters  in  that  respect.  If,  for  example,  upon  a  bill 
of  discovery  by  underwriters,  the  assured  stated  by  their  answer 
that  they  had  shipped  the  goods  in  question,  and  had  purchased 
them  with  part  of  their  spare  capital,  and  by  some  subsequent 
fact  it  became  known  to  the  underwriters  that  they  had  no  spare 
capital,  but  had  been  in  the  habit  of  borrowing  money  to  sustain 
their  credit,  then  the  inquiry  whether  they  were  insolvent  at  the 
time  of  the  alleged  shipment  might  become  important,  and  such 
a  fact  being  discovered  would  justify  an  amendment  of  the  bill, 
in  order  to  ask  the  defendants  how  they  could  reconcile  that 
with  their  original  statement ;  so  that  there  may  be  cases  where 
an  inquiry,  as  to  the  insolvency  of  the  assured  at  a  particular 
time,  may  be  important.  Now,  according  to  my  recollection 
of  the  original  answer — but  my  memory  in  these  respects  is 
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Janson  very  deceitful — I  thought  it  had  stated  that  the  defendants 
soLABTE.  had  purchased  the  doubloons  with  their  own  capital.  That  was 
my  impression,  and  I  requested  Mr.  Richards  to  read  it,  for  the 
purpose  of  showing  that  such  was  its  purport.  I  find,  however, 
that  the  answer  does  not  say  that,  but  leaves  that  matter  in 
ambigno.  It  says  that  the  doubloons  were  purchased  of  a  house 
with  whom  they  had  a  running  account,  and  that  for  some  they 
gave  credit  in  account,  and  for  others  they  paid  by  means  of 
bills.  It  is  not  material,  therefore,  whether  they  were  obliged 
to  borrow  the  money  for  that  purpose,  for  such  facts  as  those 
are  quite  consistent  with  their  having  made  the  purchase.  The 
true  question  is,  whether  they  shipped  these  goods.  If  they  had 
said  these  were  superabundant  goods  of  their  own,  they  would 
have  put  their  insolvency  in  issue ;  but  under  the  circum- 
stances I  think  that  all  the  questions  as  to  their  insolvency  are 
immaterial,  inquisitorial,  and  not  justified  except  by  a  very 
extreme  case  indeed. 

[  1.S8  ]  With  respect  to  the  entries  in  the  books,  the  general  rule  is, 

that  the  underwriter  has  a  right  to  the  inspection  of  every  thing 
relating  to  the  particular  transaction  in  dispute.  If  there  be 
any  doubt  as  to  the  purchase,  or  the  shipment,  or  the  value 
of  the  goods,  or  on  any  question  as  to  false  papers  imposed 
on  the  underwriter,  he  has  a  right  to  the  inspection  of  the  books 
of  the  assured  in  relation  to  those  individual  matters,  but  not 
in  relation  to  matters  not  connected  with  the  transaction.  If  by 
his  answer  the  defendant  makes  any  other  matter  material  to 
the  inquiry,  then  he  makes  it  the  subject  of  an  amended  bill ; 
but  otherwise  the  underwriter  has  no  right  to  an  inspection 
of  the  entries,  beyond  the  individual  transaction  in  which  he  is 
intere3ted.  Here,  all  the  grounds  for  suspicion  of  the  fidelity  of 
the  entries  are  fair  subjects  of  amendment  in  any  matter  relating 
to  the  purchase,  or,  to  go  a  step  further,  to  the  mode  by  which 
the  bills  are  acquired,  by  which  the  defendants  say  they  made 
the  purchase.  I  should  think  such  inquiries  relevant,  as  arising 
from  the  facts  put  in  issue  by  La  Yie's  affidavit.  He  raises  the 
question,  whether  the  facts  as  stated  in  the  answer  in  relation 
to  the  purchase  of  the  goods  are  true.  But  any  question  which 
does  not  so  arise  is  immaterial,   by  the  same  rule  as  that 
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which   I  have  jast  now  stated  in  regard  to  the  question  of      Jakson 
insolvency.  Solabtk. 

Another  question  is,  as  to  the  accommodation  bills.  As  to 
that  I  confess  it  does  not  appear  to  me  important  what  were  the 
particular  bills  which  were  given  for  the  purchase.  Suppose 
they  were  accommodation  bills ;  still,  if  they  were  handed  over 
to  the  sellers,  it  is  equivalent  to  a  payment.  The  important 
inquiry  is,  whether  they  knew  to  whom  they  gave  and  from 
whom  they  received  those  bills.  At  the  same  time,  there  would, 
even  then,  be  a  distinction  between  accommodation  bills  given 
to  support  the  credit  of  the  house  generally,  and  the  like  bills 
given  *for  this  particular  transaction.  In  tl^e  former  case  the  [  *1S9 
inquiry  would  be  more  limited  than  in  the  latter. 

The  inquiry  as  to  the  correspondence  with  the  consignees  is 
properly  introduced  into  the  amended  bill.  The  correspondence 
with  those  persons  may  be  very  important,  to  show  whether  any 
shipment  was  made  to  that  house  or  not ;  whether,  in  truth;  it 
was  the  same  house  or  not  to  which  the  consignment  is  alleged 
to  have  been  made.  And  upon  the  question,  whether  this  was  a 
bond  fide  purchase,  the  correspondence  respecting  it,  and  the 
books  of  that  house — if  the  defendants  have  any  controul  over  it — 
would  be  important.  At  all  events,  I  cannot  say  that  such  an 
inquiry,  so  far  as  it  relates  to  this  transaction,  is  unim- 
portant. If  it  goes  to  entries  beyond  this  transaction,  then  it  is 
unimportant. 

Having  stated  this,  I  presume  there  will  be  no  difficulty  as  to 
the  mode  of  dealing  with  the  bill. 


MORRIS  V,  KEARSLEY(l).  isse. 

(2  Y.  &  C.  139—144.)  

Upon  the  death  of  one  of  two  partners,  intestate,  tiie  personal  repre-        ^        J 
sentatives  of  the  deceased  partner  agreed  to  sell  his  moiety  of  the  real 
property  of  the  partnership  to  the  surviving  pai-tner,  and  at  the  same 
time  undertook  to  furnish  him  at  their  own  expanse  with  an  abstract 

(1)  But  whether,  in  the  absence  of  former  to  require  an  abstract  of  their 

express  stipulation,  a  contract  by  one  common  title  is  questionable;    see 

tenant  in  common  to  purchase  |bhe  Brooke  y.  Oarrod  (1857)  3  K.  &  J. 

flhare  of  another  would  entitle  the  608. — O.  A.  S. 
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M0BRI8  of  their  title  to  that  moiety :  Held,  that  they  were  bound  to  furnish 

V.  the  UBual  abstract  of  title,  and  not  merely  the  letters  of  administration 

Keabsley.  under  which  they  acted  in  relation  to  the  intestate's  personal  estate. 

Declaration,  that  real  estate,  held  for  partnership  purposes,  is  in  the 
nature  of  personal  estate  (1). 

Henry  Bobinson  carried  on  the  business  of  a  brewer  for  many 
years,  at  Wigan  and  the  adjoining  places,  in  partnership  with 
several  persons  in  succession.  The  business  was  very  extensive, 
and  the  partnership  was  possessed  of  considerable  real  estates  of 
every  species  of  tenure,  some  of  which  were  held  by  the  partners 
as  tenants  in  common,  and  others  by  one  or  more  partners  in 
trust  for  the  partnership.  Some  time  after  the  establishment  of 
this  business  the  defendant  Eearsley  entered  the  firm,  and  he 
and  Henry  Bobinson  were  the  only  partners  at  the  time  of 
Robinson's  death.  The  partners  were  then  interested  in  the 
[  *140  ]  business  in  equal  moieties.  Bobinson  *died  in  August,  1883, 
intestate,  leaving  two  children  only,  namely,  George,  his  heir-at- 
law,  and  Ann,  the  wife  of  Thomas  Morris. 

Soon  after  the  intestate's  death,  George  Bobinson  was  found 
a  lunatic,  and  Mr.  and  Mrs.  Morris  were  appointed  joint  com- 
mittee of  his  estate.  Letters  of  administration  of  the  intestate^s 
personal  estate  were  also  granted  to  Mrs.  Morris. 

Upon  the  death  of  Bobinson,  Eearsley  agreed  to  purchase 
Bobinson's  moiety  of  the  brewery  business,  and  of  the  property 
/  belonging  to  the   partnership ;    but    doubts    being    suggested 

whether  Bobinson's  interest  in  the  real  property  of  the  partner- 
ship had  descended  to  George  Bobinson,  as  his  heir-at-law,  or  to 
Mrs.  Morris,  as  his  personal  representative,  it  was  arranged  that 
a  suit  in  equity  should  be  instituted  for  the  purpose  of  deter- 
mining that  point.  At  the  same  time  an  agreement  was  executed, 
by  which  Morris  and  his  wife,  in  their  characters  of  committee 
and  administratrix,  agreed  to  sell,  and  Eearsley  agreed  to  pur- 
chase, all  the  moiety  or  share  late  of  Henry  Bobinson,  (and  which 
was  then  vested  in  them  the  said  Thomas  Morris  and  Ann,  his 
wife,  and  George  Bobinson,  or  one  of  them,)  of  and  in  the  fee 
simple  and  inheritance,  and  all  other  the  estate  and  interest  in 
the  several  freehold,  copyhold,  lifehold,  and  leasehold  heredita- 
ments mentioned  in  the  schedule  to  the  agreement,  and  which 
(1)  See  now  Partnership  Act,  1890,  s.  22. 
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were  the  property  of  the  partnership,  and  also  the  interest  late  Mobbis 
of  Henry  Bobinson  in  the  partnership  chattels,  subject  to  a  kbaulby. 
stipulation  for  making  void  the  agreement,  so  far  as  regarded 
the  real  property,  and  for  an  abatement  of  the  purchase  money, 
in  the  event  of  the  Court  declaring  that  the  real  property  descended 
upon  George  Bobinson,  as  the  heir-at-law  of  his  father.  The 
agreement  also  contained  the  following  clause :  "  And  the  said 
Thomas  Morris  and  Ann,  his  wife,  do  hereby  promise  and  agree 
to  deliver  unto  the  said  John  Hodson  Eearsley,  on  or  before  the 
first  day  of  August  now  next  ^ensuing,  at  their  own  expense,  an  [  *Hi  ] 
abstract  of  their  title  to  the  said  moiety,  share,  estate,  and 
interest,  late  of  the  said  Henry  Bobinson,  deceased,  of  and  in  the 
said  freehold,  copyhold,  lifehold,  and  leasehold  hereditaments 
and  premises  hereby  by  them  agreed  to  be  sold  as  aforesaid. 
And  it  is  hereby  agreed  by  and  between  the  said  parties  hereto, 
that  the  said  John  Hodson  Eearsley  shall  purchase  the  said 
moiety,  share,  estate,  and  interest,  late  of  the  said  Henry  Bobin- 
son, deceased,  of  and  in  the  said  freehold,  copyhold,  lifehold,  and 
leasehold  hereditaments  and  premises,  subject  to  all  defects  or 
imperfections  of  title  subsisting  before  the  commencement  of  the 
title  of  the  said  late  Henry  Bobinson,  deceased,  and  not  occa- 
sioned by  any  act  done  by  the  said  Henry  Bobinson,  deceased, 
or  by  any  person  or  persons  claiming  under  or  in  trust  for  him. 
And  the  said  Thomas  Morris  and  Ann  his  wife  shall  not  be 
required  to  produce  the  title  of  the  superior  or  ground  land- 
lord of  the  said  leasehold  premises,  or  any  part  thereof,  nor 
of  any  surrendered  lease  thereof." 

The  present  suit  having  been  instituted  for  the  purpose  men- 
tioned in  the  foregoing  agreement,  the  Court,  by  an  order  made 
on  further  directions  in  November,  1885,  declared  that  the  several 
lands,  hereditaments,  and  premises  belonging  to  the  partnership, 
ought  to  be  considered  in  the  nature  of  personal  estate,  and  that 
George  Bobinson  was  a  trustee,  on  behalf  of  the  partnership,  of 
such  part  of  the  premises  as  were  vested  in  him  as  heir-at-law 
or  customary  heir  of  Henry  Bobinson.  And  the  Court  further 
ordered,  that  the  agreement  should  be  specifically  performed 
that  an  account  should  be  taken  of  what  remained  due  in  respect 
of  the  purchase  money ;  and  that  upon  the  plaintifb,  according 
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MoBBis      to  the  provisions  of  the  agreement,  delivering  to  the  defendant 

Kbabslbt.    Kearsley,  at  their  own  expense,  an  abstract  of  their  title  to  the 

moiety,  share,  &c.,  kte  of  Henry  Robinson,  deceased,  in  the  real 

property,  and  executing  proper    conveyances,    the    defendant 

[  *142  ]  ^should  pay  what  should  be  found  due  from  him  upon  taking 
the  aforesaid  account. 

Mr.  Spence,  and  Mr.  Sutton  Sharpe,  now  moved  that  the 
plaintiff  might  be  ordered,  within  ten  months,  to  deliver  an 
abstract  of  title  to  the  freehold  and  copyhold  property  in  the 
pleadings  mentioned ;  and  they  insisted  that,  under  the  terms  of 
the  agreement,  it  was  intended  to  furnish  the  usual  abstract  of 
title,  and  not  merely  an  abstract  of  the  plaintiff's  own  title, 
derived  from  Henry  Robinson  by  means  of  the  letters  of  adminis- 
tration. This  is  clear  from  that  proviso  in  the  agreement  by 
which  the  plaintiffs  are  exempted  from  the  necessity  of  deliver- 
ing an  abstract  of  the  landlord's  title  to  the  leaseholds.  Besides, 
an  abstract  of  their  title  is  an  abstract  of  all  the  deeds  which  give 
them  the  property.  Such  an  abstract  is  necessary,  because  the 
defendant  has  a  right  to  call  upon  the  vendor  for  a  title  free 
from  incumbrances,  such  as  unsatisfied  mortgages,  or  outstanding 
terms. 

Mr.  G.  Richards,  contra  : 

The  words  of  the  agreement  do  not  bear  out  the  proposition 
contended  for  on  the  other  side.  Robinson  and  Kearsley  being 
partners  in  trade,  it  was  necessary,  for  the  purposes  of  their  trade, 
that  this  freehold  and  copyhold  property  should  be  conveyed  to 
them.  When  that  was  done,  the  partners  were  bound  to  see 
that  a  good  tille  was  made  to  the  property.  There  is  no  reason, 
therefore,  why  another  title  should  be  made,  anterior  to  Robin- 
son's. Under  such  circumstances,  and  the  plaintiffs  being,  in 
equity,  both  the  real  and  personal  representatives  of  Robinson, 
the  words  ''iheir  title"  can  only  mean  their  title  subsequently 
to  Henry  Robinson's  death.  That  consists  of  their  being  com- 
mittee of  the  estate  and  person  of  the  lunatic,  and  administratrix 
of  the  intestate's  personal  estate.  The  proceedings  in  the  lunacy, 
[  *H8  ]      and  the  letters  of  administration^  *are  the  evidence  of  their  titlia. 
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Besides,  it  is  expressly  stipulated,  that  Eearsley  shall  take  the      Mobbis 
property  subject    to    the    defects  in  Bobinson's    title.     That    kxabalbt. 
distingoishes  his  title  from  the  plaintiff's. 

(Thb  Lord  Chief  Baron  :  That  very  clause  shows  that  the 
title  of  Henry  Bobinson  was  to  be  assigned  by  them.  Then 
how  can  you  make  good  your  contract,  without  showing  that 
Henry  Bobinson  had  a  title  ?) 

We  have  not  contracted  to  show  that  Henry  Bobinson  had  a  title. 
Whatever  Bobinson  had,  Eearsley  bought.  He  took  Bobinson's 
title  for  better  for  worse. 

Mr.  Spence,  in  reply,  observed,  that  some  of  the  property 
was  purchased  before  Eearsley  joined  the  firm,  as  to  which  he 
could  have  had  nothing  to  do  with  accepting  the  title. 

Thb  Lord  Chief  Baron  : 

The  defendant,  having  formerly  paid  a  sum  of  money  on 
receiving  a  conveyance  of  a  part  of  what  was  partnership  property 
without  an  abstract  of  title,  may  now  have  good  reason  to  say 
that  he  wishes  to  have  an  abstract.  He  may  wish  to  have  such 
a  title  as  may  enable  him  to  part  with  the  property  to  a  pur- 
chaser. The  stipulation,  that  the  title  shall  be  made  *'  at  the 
expense  *'  of  the  vendor,  seems  to  me  to  show  that  the  parties 
had  some  object  of  this  kind.  Besides,  suppose  a  man  make  a 
contract  to  purchase  all  the  interest  of  A.  B.  in  certain  premises, 
without  a  warranty  of  title  at  all :  it  is  enough  to  say,  take  my 
title,  such  as  it  is ;  but  it  would  be  hard  to  find  any  meaning  in 
these  words,  unless  more  was  meant  than  what  has  been  sug- 
gested by  the  plaintiffs.  It  cannot,  I  think,  be  seriously  urged, 
that  the  other  party  meant  to  have  nothing  but  the  letters  of 
administration ;  and  if  not,  to  what  extent  must  I  limit  the 
terms  of  the  agreement  ?  The  defendant  says,  that,  in  contract- 
ing with  Mrs.  Morris,  as  administratrix  of  Henry  Bobinson,  he 
meant,  that  she  should  give  him  the  usual  ^abstract  of  title  to  [  *i^^  ] 
Bobinson's  estate  at  her  own  expense :  I  think  she  must. 
Unless  Henry  Bobinson  had  some  title,  the  administratrix  had 
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MoBBiB  no  title:  and  it  is  clear  that  in  variooB  parts  of  the  contract, 
Kea^lkV.  reference  is  made  to  his  title.  I  thmk  it  a  considerable  ques- 
tion, whether,  if  his  moiety  had  been  purchased,  subject  to  a 
mortgage,  the  defendant,  under  the  terms  of  this  agreement, 
would  be  obliged  to  take  the  property  subject  to  that  mortgage. 
Surely  he  ought  at  least  to  know  whether  such  was  the  fact. 

Motion  granted. 


1836.  CHESLYN  V.  DALBY. 

•^•'^aV  "^^  DALBY  v.  CHESLYN. 

IWO.  (2  y.  &  C.  170—200 ;  4  Y.  &  0.  238—244 ;  S.  C.  10  L.  J.  Ex.  Eq.  21.) 

July  3, 14.  C.  for  many  yean  employed  D.  as  his  attorney,  and  in  the  oourse  of 

those  years  became  largely  indebted  to  D.  for  business  done  and  money 

[170]  lent.    From  time  to  time  D.  delivered  accounts  to  C,  but  received  no 

payments  of  any  considerable  amount  from  his  client.  C.  afterwards 
employed  other  attomies.  Ultimately,  C.  being  threatened  with  an 
execution  by  a  judgment  creditor,  applied  to  D.  for  his  assistance,  who 
procured  the  money  for  him  by  way  of  mortgage,  but  stipulated  that 
the  mortgage  should  stand  as  a  security  for  his  own  debt,  as  well  as  the 
judgment  debt.  C.  having  assented  to  this  arrangement,  executed  the 
mortgage  deed,  and  also  a  deed  of  trust  of  even  date,  which  was  pre- 
pared jointly  by  D.  and  the  other  attomies  of  C,  by  which  it  was  agreed 
that  the  mortgage  should  stand  as  a  security  for  the  amount  of  D.'s 
debt,  to  be  settled  by  arbitration,  and  that  in  such  settlement  no  pre- 
judice should  arise  to  D.  by  reason  of  the  lapse  of  time :  Held,  that 
this  transaction  did  not  amount  to  the  receiving  of  a  gratuity  by  an 
attorney  from  his  client,  and  consequently,  in  the  absence  of  any  fraud, 
was  sustainable  in  a  court  of  equity. 

A  security  which  has  been  given  to  an  attorney  by  his  client  for  a 
debt  really  due,  or  as  a  reward  for  services  already  rendered,  will  not 
be  set  aside  in  equity. 

Although  a  court  of  equity  will  not  in  general  decree  the  specific 
performance  of  an  agreement  to  refer  to  arbitration,  or,  on  the  death 
of  an  arbitrator,  substitute  the  Master  for  the  arbitrator,  yet,  where 
matters  of  account  have  been  referred  to  arbitration,  which  fails  by  the 
death  of  the  arbitrator,  a  party  who  refuses  to  supply  the  defect,  by 
naming  a  new  arbitrator,  will  receive  no  relief  from  a  coxai  of  equity, 
except  upon  the  terms  of  his  doing  equity ;  and  those  terms  may  consist 
in  his  consenting  to  the  aocoimts  being  taken  by  the  Master. 

Where  accounts  are  referred  to  an  arbitrator,  with  a  special  agreement 
as  to  the  mode  in  which  they  are  to  be  taken,  and  afterwards,  upon  the 
failure  of  the  arbitration,  the  same  accounts  are  referred  to  the  Master, 
he  will  be  directed  to  take  them  in  the  ordinary  way,  and  not  according 
to  the  special  agreement.  Therefore,  where,  imder  snob  ciroumstanoes, 
it  was  one  of  the  terms  of  the  agreement  that  no  advantage  should  be 
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taken  of  the  Statute  of  Limitatioiis :  Held,  that  the  Master  was  not  to      Chbsltn 
be  ruled  by  that  stipulation.  <*• 

Since  the  stat  9  Geo.  IV.  c.  14,  the  recital  in  a  deed  of  the  existence        I>albt. 
of  a  debt  of  unascertained  amount,  coupled  with  extrinsic  evidence  as 
to  its  amount,  is  sufficient  to  take  it  out  of  the  Statute  of  Limitations. 

In  the  year  1797,  and  for  many  years  afterwards,  the  defen- 
dant, Thomas  Dalby,  was  employed  by  the  plaintiff  as  his 
solicitor,  and  he  was  also,  with  the  approbation  of  the  plaintiff, 
employed  as  the  solicitor  to  the  trustees  under  the  will  of  the 
plaintiff's  father.  During  the  period  between  1797  and  1818, 
the  plaintiff  became  indebted  to  Thomas  Dalby  in  a  considerable 
sum  of  money,  not  only  in  respect  of  Dalby's  professional  ser- 
vices, but  for  various  advances  made  from  time  to  time  to  the 
plaintiff  by  Dalby  and  his  father,  and  for  interest  due  on  those 
advances.  In  the  year  1880,  when  the  transaction  on  which 
these  suits*  were  founded  took  place,  the  total  amount  claimed  by 
Thomas  Dalby,  in  respect  of  these  advances  and  interest,  was 
about  4,0002. 

In  1818,  the  connection  between  the  plaintiff  and  Thomas 
Dalby,  in  regard  to  law  business,  in  a  great  measure,  "^ceased ;      [  *i7l  ] 
and  from  that  period  till  the  year  1880,  the  plaintiff,  with  some 
trifling  exceptions,  employed  Mr.  Brock  as  his  solicitor  in  the 
country,  and  Mr.  Hall  as  his  solicitor  in  London. 

In  March,  1880,  a  judgment  having  been  recovered  against 
the  plaintiff  by  one  Barber,  for  the  sum  of  7,000!.,  the  goods  of 
the  plaintiff,  at  his  dwelling-house  in  Leicestershire,  were  taken 
in  execution  under  a  fieri  facias  sued  out  upon  that  judgment. 
Upon  that  occasion  the  plaintiff  and  his  solicitors,  Messrs. 
Brock  and  Hall,  applied  to  the  defendants  John  Dalby  [the 
brother  of  Thomas  Dalby]  and  W.  T.  Dawson,  for  the  loan  of 
certain  monies  which  the  latter  held  as  trustees,  proposing  at 
the  same  time  that  repayment  of  the  loan  should  be  secured  by 
a  mortgage  of  the  plaintiff's  real  estates.  The  trustees,  however, 
were  dissatisfied  with  the  proposed  security,  and  refused  to 
comply  with  this  offer.  About  the  same  time  the  plaintiff  applied 
to  the  defendant,  Thomas  Dalby,  for  his  advice  and  assistance ; 
and  he,  as  well  as  others  of  the  plaintiff's  friends  and  advisers, 
endeavoured  to  prevail  upon  the  judgment  creditor  to  give  the 
plaintiff  further  time  for  payment.    This  application,  however, 
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GBB8LTN     was  refused,  and  in  April,   1880,  the    plaintiff's  goods  were 
Dalbt.       advertised  for  sale  in  the  Leicester  paper. 

The  plaintiff  being  now  in  great  distress  of  mind  at  the  pro- 
spect of  a  sale  of  his  effects  under  the  circumstances  before 
mentioned,  and  having  a  family  resident  with  him  in  his  house, 
became  daily  more  anxious  for  a  settlement  with  the  judgment 
creditor.  At  length,  through  the  influence  of  Thomas  Dalby,  he 
prevailed  upon  John  Dalby  and  W.  T.  Dawson  to  advance  to  him 
the  7,0002.  by  way  of  mortgage,  out  of  their  trust-monies,  Thomas 
Dalby  at  the  same  time  depositing  with  the  trustees  some  title* 
deeds  of  his  own  aa  an  additional  security  for  the  repayment  of 
the  money.  This  advance  however  was  made  upon  the  express 
sjiipulation,  that  the  accounts  between  Thomas  Dalby  and  the 
[  *172  ]  plaintiff,  from  the  year  1797,  should  be  ^immediately  adjusted,  and 
that  the  plaintiff  should  execute  a  security,  not  only  for  the  7,000/., 
but  for  an  additional  sum  sufficient  to  cover  the  balance  due  on 
Thomas  Dalby's  account.  It  was  at  the  same  time  agreed,  that 
Thomas  Dalby  should  forthwith  deliver  to  the  plaintiff  an  account 
of  all  demands,  and  that  if  the  plaintiff  should  object  to  any 
items,  the  same  should  be  submitted  to  two  arbitrators,  one  to  be 
appointed  by  each  party,  with  power  to  the  arbitrators  to  choose 
an  umpire,  and  that  the  security  to  be  given  by  the  plaintiff 
should  be  confined  to  the  balance  settled  by  amicable  adjustment 
or*  by  arbitration. 

In  pursuance  of  this  agreement,*arbitrators  were  appointed  by 
the  respective  parties,  and  by  indentures  of  lease  and  assignment 
and  release  (which  were  prepared  by  Thomas  Dalby),  bearing 
date  respectively  the  2l8t  and  22nd  of  April,  1880,  and  made 
between  the  plaintiff  of  the  one  part,  and  John  Dalby  and  W.  T. 
Dawson  of  the  other  part;  reciting,  that  the  plaintiff  having 
occasion  on  an  emergency  for  the  sum  of  12,0002.,  had  applied  to 
and  requested  the  said  John  Dalby  and  W.  T.  Dawson  to  advance 
and  lend  him  that  sum,  at  the  rate  of  interest  and  on  the  security 
thereinafter  contained,  it  was  witnessed  that  in  consideration  of 
the  sum  of  12,00OZ.,  paid  to  the  plaintiff  by  the  said  John  Dalby 
and  W.  T.  Dawson,  the  receipt  of  which  was  thereby  acknow- 
ledged, the  plaintiff  did  thereby  assign  to  the  said  John  Dalby 
and  W.  T.  Dawson,  their  executors  (be.,  various  leasehold  estates 
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held  for  divers  terms  of  years,  and  did  thereby  release  to  the  said     cheslyit 
John  Dalby  and  W.  T.  Dawson,  their  heirs  &c.,  certain  freehold       oalby. 
property,  to  hold  (be,  subject  to  a  proviso  for  redemption  on 
payment  by  the  plainti£f  to  the  said  John  Dalby  and  W.  T. 
Dawson,  and  the  survivor  of  them,  and  the  heirs,  executors,  (be., 
of  such  survivor,  of  the  sum  of  12,000/.,  with  interest  at  4Z.  10^. 
per  cent.,  on  the  22nd  of  October  then  next  ensuing.    The  inden- 
ture contained  a  power  of  sale  by  the  mortgagees  on  default  of 
*paymenif  of  the  principal  money  and  interest  pursuant  to  the       [  *173  ] 
stipulations  contained  in  the  deed.    A  receipt  was  endorsed  upon 
the  deed  and  ^signed  by  the  plaintiff,  wherol^y  he  acknowledged 
'to  have  received  12,000/. 

By  an  indenture,  (prepared  by  Mr.  Brock,  but  under  the 
superintendence  of  Thpmas  Dalby),  bearing  even  date  with  the 
indenture  of  assignment  and  release,  and  made  between  the 
plaintiff  of  the  first  part,  Thomas  Dalby  of  the  second  part,  and 
John  Dalby  and  W.  T.  Dawson  of  the  third  part,  reciting 
the  before-mentioned  indentures,  and  that  the  plaintiff  was 
indebted  to  the  said  Thomas  Dalby  in  various  sums  of  money, 
for  money  lent  and  advanced  at  various  times,  commencing  in  the 
year  1797,  and  for  interest  thereon  to  the  then  present  time,  and 
also  for  the  amount  of  divers  professional  bills  for  business  done 
by  the  said  Thomas  Dalby  as  the  solicitor  and  attorney  of  the 
plaintiff,  or  on  his  account,  the  amount  of  which  said  several 
loans  and  bills  was  not  yet  then  ascertained,  and  a  balance  was 
not  yet.  struck  between  the  said  parties,  and  further  reciting, 
that  the  plaintiff  was  willing  to  pay  the  said  Thomas  Dalby 
the  amount  which  might  appear  to  be  due  to  him  upon  the 
said  accounts,  commencing  on  the  day  aforesaid,  such  amount  to 
be  ascertained  and  paid  in  the  manner  thereinafter  mentioned ; 
and  also  reciting,  that  upon  the  treaty  for  the  loan  of  the  said 
sum  of  12,000/.,  it  was  contemplated  that  the  said  Thomas 
Dalby  should  have  been  made  a  party  to  the  said  indenture  of 
release ;  and  that  the  amount  which  should  have  been  found  to 
be  due  to  him  on  the  balancing  of  the  said  accounts  between 
him  and  the  plaintiff,  should  have  been  paid  to  him  on  the 
execution  thereof ;  but  inasmuch  as  that  balance  was  not  then 
yet  ascertained,  it  had  been  agreed  between  the  parties  thereto, 
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Ghbslth  that  the  sum  of  5,0002.,  part  of  the  said  sum  of  12,0001.,  should 
Dalby.  be  retained  in  the  hands  of  the  said  John  Dalby  and  W.  T. 
Dawson,  for  the  purpose  of  satisfying  the  said  demand  of  the 
[  *174  ]  said  [Thomas]  (i)  Dalby  against  the  ^plaintiff  when  the  balance 
should  be  ascertained,  and  that  the  surplus  thereof,  if  any, 
should  be  paid  to  the  plaintiff;  and  also  reciting  that  the  plain- 
tiff had,  on  the  said  indenture  of  release,  given  a  receipt  for  the 
said  sum  of  12,0002.,  but  the  said  John  Dalby  and  W.  T.  Dawson 
had  retained  the  said  sum  of  5,0002.,  part  thereof,  for  the  pur- 
poses thereinbefore  mentioned  respecting  the  same,  as  they  did 
thereby  admit  and  acknowledge.  It  was  witnessed  that  the 
plaintiff,  in  pursuance  of  the  said  agreement  on  his  part,  did 
thereby  covenant  with  the  said  Thomas  Dalby,  his  executors  and 
administrators,  that  he  the  plaintiff  would,  within  fourteen  days 
after  the  presentation  to  him  by  the  said  Thomas  Dalby  of 
accounts  and  bills  against  the  plaintiff,  which  said  accounts  and 
bills  the  said  Thomas  Dalby  did  thereby  covenant  to  present 
within  two  months  from  the  date  thereof,  either  express  his 
willingness  to  abide  by  and  admit  the  same,  or  otherwise  express 
his  intention  of  submitting  the  same  to  arbitration  in  manner 
thereinafter  mentioned.  The  deed  then  contained  a  mutual 
covenant  between  the  plaintiff  and  Thomas  Dalby,  in  case  the 
plaintiff  should  desire  an  arbitration,  to  submit  the  accounts  to 
the  arbitration  of  two  persons  named  in  the  deed,  who,  before 
they  proceeded  to  business,  should  choose  an  umpire ;  and  it  was 
declared  that  the  arbitration,  either  of  the  arbitrators  or  the 
umpire,  should  be  made  within  two  months  after  the  accounts 
should  have  been  submitted  to  their  or  his  arbitration,  and  should 
be  final  and  binding  on  the  parties.  The  deed  then  stated,  that 
it  was  thereby  declared  and  agreed,  by  and  between  the  plaintiff 
and  the  said  Thomas  Dalby,  that  in  settling  the  said  accounts, 
tbe  said  arbitrators  or  umpire  should  begin  their  investigation 
thereof  from  their  first  commencement  in  the  year  1797,  and  that 
the  lapse  of  time  or  nonclaim  by  the  said  Thomas  Dalby  should 
not  prejudice  his  claims ;  and  the  plaintiff  did  thereby  empower 
the  said  John  Dalby  and  W.  T.  Dawson  to  pay  to  the  said 

(1)  fiy  mistake  in  the  original  report  the  name  John  was  here  substituted 
lor  Thomas.— O.  A.  S. 
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Thomas  Dalbjy  his  *executorB,  Jkc,  out  of  the  said  sum  of  5,000i.     cmislyk 
retained  in  their  hands  as  aforesaid,  whatsoever  should  be  found       DALsr. 
and  declared  to  be  due  to  the  said  Thomas  Dalby,  either  by  an      [  n75  ] 
amicable  settlement  of  the  said  accounts  between  the  plaintiff  and 
Thomas  Dalby,  or  which  should  be  adjudged  to  be  due  in  arbi- 
tration or  umpirage.    And  it  was  thereby  further  covenanted 
and  agreed,  that  any  overplus  which  should  remain  in  the  hands 
of  the  said  John  Dalby  and  W.  T.  Dawson,  out  of  the  said  sum 
of  5,0002.  retained  in  their  hands  as  aforesaid,  should,  after  dis- 
charging the  balance  due  to  the  said  Thomas  Dalby,  to  be 
ascertained  as  aforesaid,  be  paid  to  the  plaintiff.    The  deed  then 
contained  a  covenant  by  John  Dalby  and  W.  T.  Dawson,  that 
ihey  would  stand  possessed  of  the  said  sum  of  5,0002.  upon  the 
foregoing  trusts. 

-  The  deeds  were  executed  by  all  parties,  and  soon  afterwards 
one  of  the  arbitrators  died,  and  another  was  appointed  in 
his  room,  armed  with  the  same  powers  as  his  predecessor. 
These  arbitrators  appointed  Fynes  Glynton,  Esq.  to  be  their 
umpire. 

Thomas  Dalby  rendered  to  the  plaintiff  an  account  of  his 
demands  within  the  time  limited  by  the  deed  of  trust ;  but  the 
plaintiff  objected  to  that  account,,  and  it  was  accordingly  referred 
to  arbitration.  The  ar]}itrators,  however,  being  unable  to  agree 
upon  an  award,  referred  the  matters  in  difference  to  their  umpire, 
Mr.  Fynes  Clynton,  who  died  before  any  further  proceedings 
were  had  in  the  reference. 

In  April,  1881,  the  trustees  called  in  the  mortgage  money, 
which  the  plaintiff  being  unable  to  pay,  they  entered  into  the 
receipt  of  the  rents  of  some  portion  of  the  mortgaged  premises ; 
the  plaintiff,  however,  was  afterwards  restored  to  the  receipt  of 
those  rents.  In  August,  1888,  the  interest  being  considerably  in 
arrear,  the  trustees  again  called  in  their  mortgage  money,  and 
threatened  to  take  legal  proceedings  for  its  recovery.  Upon  this, 
the  plaintiff  ^offered  to  pay  them  the  sum  of  7,2592.  17a.,  which  [  *176  ] 
was  the  calculated  amount  of  principal,  interest,  and  costs,  in 
respect  of  the  sum  of  7,0002. ;  and  according  to  the  plaintiff's 
evidence,  a  legal  tender  was  made  to  the  trustees  of  that  sum. 
This  last  fact»  however,  was  denied  by  the  trustees,  who  swore 
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Ghbbltn  that  the  money  was  only  stated  to  them  to  be  in  certain 
Dalby.  leathern  bags,  which  they  saw,  but  which  were  not  opened  before 
them.  The  plaintifif,  at  the  same  time,  gave  the  trustees  a  formal 
notice,  that  he  denied  their  right  to  retain  the  mortgage  as  a 
security  for  any  balance  alleged  to  be  due  to  Thomas  Dalby ; 
because  such  balance  was  to  have  been  ascertained  by  mutual 
agreement,  or  by  a  reference,  which,  by  the  deaths  of  parties, 
had  now  become  impossible ;  but,  that  he  was  ready  and  willing 
to  enter  into  a  fresh  agreement  of  reference. 

The  trustees  having  refused  to  accept  the  plaintiff's  offer,  on 
the  grounds  that  they  had  received  notice  from  Thomas  Dalby  to 
retain  the  sum  of  5,0002.,  parcel  of  the  whole  mortgage  sum  of 
12,0002.,  as  a  security  of  his  demands  against  the  plaintiff, 
the  latter  now  brought  his  bill  against  Thomas  Dalby  and 
the  trustees,  praying  that  it  might  be  declared,  that  the  inden- 
tures of  lease  and  release,  and  the  declaration  of  trust,  so  far  as 
the  same  were  made,  or  appeared  to  be  made,  as  a  security 
to  Thomas  Dalby,  were  not  bindipg  on  the  plaintiff;  and  that 
the  declaration  of  trust  ought  to  be  delivered  up  to  be  cancelled ; 
that  an  account  might  be  taken  of  the  rents  and  profits  of  the 
mortgaged  premises  received  by  the  trustees  since  August,  1888, 
and  the  amount  thereof  deducted  from  the  said  sum  of  7,2592. 17«., 
and  that,  upon  payment  of  the  balance  by  the  plaintiff  to  the 
trustees,  they  might  be  decreed  to  reconvey,  &c. 
[  *177  ]  A  cross-bill  was  filed  by  the  defendants,  praying  that  *the 

trusts  of  the  indenture  of  trust  might  be  specifically  executed. 

The  bill,  in  the  first  suit,  contained  statements  and  charges, 
that,  prior  to  the  year  1811,  all  accounts  between  the  plaintiff 
and  Thomas  Dalby  had  been  settled  and  adjusted,  and  that  all 
monies  which,  previously  to  that  time,  had  become  owing  from 
the  plaintiff  to  Thomas  Dalby,  had  been  paid  and  satisfied ;  *  ^ 
that  throughout  the  negotiation  [for  the  loan  of  7,0002.],  Thomas 
Dalby  acted  as  the  plaintiff's  solicitor,  and  made  the  usual 
charges ;  that  he  was  precluded  by  his  situation  as  such  solicitor 
from  accepting  from  the  plaintiff  any  benefit  whatsoever,  beyond 
the  usual  and  fair  charges  for  his  services ;  that  he  nevertheless 
[  *178  ]  *took  advantage  of  his  situation  to  exact  and  obtain  from  the 
plaintiff  large  and  unfair  advantages  in  his  own  favour;  that  the 
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indenturee  of  lease  and  release,  and  declaration  of  trust,  so  far  Chbbltk 
as  the  same  were  originally  intended  to  be  a  security  to  Thomas  dalbt. 
Dalby,  were  obtained  from  the  plaintifif  by  the  exercise  of  undue 
influence,  and  were  fraudulent,  illegal,  and  not  binding  on  the 
plaintiff;  or,  if  they  had  ever  been  legal  and  binding,  had  ceased 
so  to  be  from  the  impossibility  of  carrying  the  arbitration 
into  effect.    ♦    *    ♦ 

The  defendant  [Thomas  Dalby],  in  answer  to  the  allegation  in 
the  bill,  denied  that  in  the  year  1811,  or  at  any  other  time,  the 
accounts  between  him  and  the  plaintiff  had  been  adjusted, 
save  by  the  delivery  of  the  aforesaid  accounts,  or  that  the 
monies  due  to  the  defendant  on  such  accounts  had  been  paid, 
save  certain  items  for  which  ^credit  had  been  given  to  the  [  *179  ] 
plaintiff.    ♦     *     * 

The  evidence  for  the  plaintiff  was  to  the  effect,  that  at  the  [  i^o  ] 
time  of  the  execution  he  was  in  such  distressed  circumstances 
as  to  induce  him  to  accede  to  almost  any  terms  for  the  purpose 
of  obtaining  a  loan;  that  he  had  already  applied  for  money 
on  mortgage  of  his  estate,  but  that  the  security  he  had  to  offer 
waa  objected  to ;  that  he  had  no  other  resource  but  to  obtain 
the  loan  of  7,0002.  upon  the  conditions  insisted  upon  by  John 
Dalby;  that  he  expressed  great  reluctance  to  submit  to  such 
conditions;  and  that  some  of  his  friends  advised  him,  rather 
than  submit  to  them,  *to  allow  the  sale  of  his  effects  to  take  [  *idi  ] 
place ;  that  he  could  not  make  up  his  mind  to  take  that  course, 
and  ultimately  acceded  to  the  required  terms. 

The  evidence  for  the  defendant,  Thomas  Dalby,  did  not  differ 
materially  from  that  of  the  plaintiff,  so  far  as  related  to  the 
plaintiff  being  compelled  by  distressed  circumstances  to  accept 
the  terms  imposed  upon  him  by  John  Dalby.  The  witnesses, 
however,  generally  acquitted  the  defendant  Thomas  Dalby  of 
making  the  settlement  of  his  own  accounts  a  condition  for 
affording  the  plaintiff  his  assistance ;  and  one  of  them,  who  was 
also  examined  for  the  plaintiff,  stated  his  belief,  that  Thomas 
Dalby  honestly  exerted  himself  for  the  interest  of  the  plaintiff, 
and  would  have  done,  and  did,  in  fact,  do  all  in  his  power  to 
raise  the  money,  and  get  the  business  of  the  plaintiff  settled, 
without  regard  to  his  own  claims,  relying  entirely  on  the  honour 
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Ch£slth     and  integrity  of    the  plaintiff;    but  that   his   brother,  John 
Dalbt.       Dalby,  interposed,  to  prevent  any  arrangement  being  effected, 

unless  Thomas  Dalby's  claims  were  included  and  settled  at  the 

same  time. 
U  appeared  in  evidence,  that  the  plaintiff  had  several  times 

verbally  admitted  that  he  was  indebted  to  Dalby,  though  he 

said  it  was  but  to  a  small  amount,  and  only  for  professional 

business. 

Sir  Charles  Wether  ell,  and  Mr.  L,  Wigram^  for  the  plaintiff: 

[  18S  ]  *    *    The  first  question  is,  whether  it  is  consonant  to  any 

rule  of  public  policy  that  a  solicitor  employed  by  a  gentleman  to 
raise  a  sum  of  money,  in  order  to  avert  almost  instant  ruin, 
is  to  intermix  with  it  a  transaction  of  his  own,  and  to  make  it  a 
condition  of  his  exertions  that  his  demands  are  to  be  identified 
with,  and  made  part  and  parcel  of,  the  loan  of  money  which 
he,  as  solicitor,  procures.     [On  this  point  they  cited   Wood  v. 

[  184  ]  Dowries  (i),  Montesquieu  v.  Sandys  (2),  and  other  cases.]  The 
question  here  is,  whether  the  character  of  the  benefit  accruing 
to  the  solicitor  can  make  any  difference  as  to  the  general  rule. 
It  is  clear  that  Dalby  could  not  have  accepted  a  gift  of  money 
from  the  plaintiff.  Can  he  then  accept  a  security  for  a  sum 
of  money,  with  a  stipulation  that  the  Statute  of  Limitations 
shall  not  bar  his  claim  ?  It  seems  clear  that  he  cannot.  If  the 
case  be  such  that  upon  principle  the  Court  ought  to  exercise  its 
right  of  supervision  over  those  transactions,  the  nature  and 
extent  of  the  benefit  received  by  the  solicitor  can  make  no 
difference:  Lewes  v.  Morgan  (s).  The  benefit  here  is  the  same 
as  if  the  client  had  given  the  solicitor  a  charge  upon  his 
estates. 

The  other  question  is,  whether  the  Court  will  decree  a  specific 
execution  of*  the  deed  of  trust,  the  special  mode  of  taking  the 
accounts  directed  by  that  deed  having  become  impracticable. 
It  is  admitted  that  the  security  was  to  be  confined  to  the  balance 
to  be  found  due  upon  an  amicable  adjustment  or  by  arbitration* 
Upon  the  death  of  the  umpire,  however,  the  arbitration  could  no 

(1)  11  R.  R.  160  (18  Ves.  127).  (3)  4  R.  R,  860  (5  Price,  86). 

(2)  11  E.  R.  197  (18  Ves.  302). 
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longer  be  carried  into  e£Eect.    Then  hoxr  can  the  Court  decree     Ghbbltn 
the  relief  prayed  by  the  cross  bill,  the  eSect  of  which  is  to  call       dalbt. 
upon  a  court  of  equity  to  compel  the  plaintiff  to  name  a  new 
umpire,  or  else  to  assume  to  itself  the  power,  contrary  to  *the      [  *185  ] 
stipulation  of  the  parties,  of  delegating  to  the  Master  the  office 
of  taking  the  accounts  ?    «     *    Milnes  v.  Oety  (i).    The  mode  of 
settling  the  debt  being  a  stipulated  mode,  there  is  an  end  of  the 
jurisdiction  of  a  court  of  equity  to  compel  the  parties  to  adopt 
any  other  mode.    Besides,  if  the  Master  takes  the  account,  is 
he  to  act  upon  the  principle  that  no  length  of  time  is  to  bar  the 
demand  ?    Is  he  to  determine  whether,  upon  the  construction 
of  these  instruments,  certain  debts  are  or  are  not  to  carry  interest  ? 
Within  what  limits  is  his  discretion  to  be  confined  ?    *    *    * 

Mr.  Boteler,  and  Mr.  BetheU^  for  the  defendant,  Thomas       [  18B  ] 
Dalby: 

*  *  In  the  present  transaction  Brock  acted  as  the 
solicitor  both  for  the  plaintiff  and  the  mortgagees,  and  he 
charged  the  procuration  money.  It  is  true  that  the  defendant 
assisted  in  preparing  the  deeds,  and  delivered  his  *bill  of  costs  [  *i><7  ] 
for  preparing  them  to  Cheslyn.  In  form,  perhaps,  the  account 
ought  to  have  been  made  to  John  Dalby,  and  handed  over  to 
Cheslyn;  but  when  the  situation  of  the  parties  is  considered, 
that  circumstance  is  immaterial.  The  rule  as  to  solicitor  and 
client,  which  has  been  so  much  relied  upon,  cannot  apply  to 
this  case.  Upon  what  is  that  rule  founded  ?  On  the  considera- 
tion that  the  client  has  no  advice.  But  here  he  is  surrounded 
by  advisers,  and  the  person  in  whom  he  places  his  confidence, 
and  who  is  not  the  defendant,  is  the  party  who  advises  him 
to  engage  in  this  transaction  as  the  only  means  of  procuring 
the  money.    *    *    * 

The  other  point  for  which  the  plaintiff  contends  is,  that  the 
Court  will  not  carry  into  execution  this  deed  of  trust,  upon 
the  general  grounds  that  it  will  not  execute  an  agreement  to 
refer  to  arbitration.     *    ♦    ♦ 

The  party  comes  here,  not  to  carry  the  agreement  into  effect,       [  189  ] 
but  to  avail  himself  of  the  accident  which  has  occurred  to  break 
(1)  9  B.  B.  307  (14  Yes.  400). 
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0HB8LTN  it.  The  propoaition  is,  not  to  have  the  agreement  executed,  bat 
Dalbt.  that  the  party  refusing  to  carry  it  on  shall  be  relieved  from  it ; 
and  this  is  attempted  to  be  justified  upon  principles  only  applic- 
able when  the  agreement  is  to  be  enforced.  It  is  true  that  the 
accident  of  death  has  stopped  the  proceedings  under  the  arbitra- 
tion, but  it  is  the  duty  of  a  court  of  equity  to  relieve  against  such 
accidents.  Can  this  party,  who  has  it  in  his  power  to  supply 
the  defect  arising  from  the  accident,  be  allowed  to  have  the 
[  190  ]  benefit  of  that  wrong?  *  *  A  court  of  equity  will  not  listen 
to  a  man  who  comes  for  its  assistance,  and  yet,  upon  mere  tech- 
nical grounds,  refuses  to  do  equity :  Morte  v.  Merest  (i).  ♦  *  * 
The  equity  upon  which  the  defendant  insists  is  this  :  that  the 
Court  will  not  permit  the  plaintiff  to  take  a  reconveyance  of  the 
mortgaged  premises  until  he  shall  have  consented  to  the  appoint- 
ment of  a  new  arbitrator,  or  until  the  accounts  shall  have  been 
settled  by  the  Master:  the  defendant  being  allowed  in  either 
case  the  benefit  of  all  the  stipulations  in  the  deed.    *    *    * 

[  191  ]  Mr.  Metcalfe,  for  the  defendants,  the  trustees.     *     *    * 

Sir  Charles  Wetherell,  in  reply : 

[  192  ]  *     *    In  Milnes  v.  Qery,  Sir  William  Grant  said  that  an 

agreement,  where  there  is  no  party  to  fix  the  price,  is  inoperative 
quasi  nttUo  pretio  statuto.    Here,  therefore,  there  is  no  operative 

[  *19S  ]  ^agreement ;  and  if  the  Court  drives  the  parties  into  the  Master's 
office,  it  will  make  a  new  agreement  for  them,  precisely  as  if  it 
compelled  the  party  to  choose  A.  as  an  arbitrator  instead  of  B. : 
and  is  it  to  be  contended  that  the  Court  could  compel  that  choice, 
when  it  is  clear  from  the  evidence,  that  the  arbitrators  originally 
named  were  chosen  from  motives  of  private  confidence  ?    «     *     * 

June  28.         AlDBRSON,  B.  : 

[  194  ]  In  these  two  bills,  which  are  cross  bills,  the  plaintiff  Cheslyn 

seeks  to  set  aside  the  lien  claimed  by  the  defendant  Thomas 
Dalby  on  the  estate  mortgaged  to  the  other  two  defendants,  and 
to  have  a  reconveyance  on  payment  to  them  of  a  specific  sum 
deposited  (after  having  been  previously  tendered  to  them)  in  the 
(1)  22  £.  R.  226  (6  Madd.  26). 
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hands  of  third  persons  for  their  use.  On  the  other  hand,  the  Chbsltn 
iruBtees  claim  to  hold  the  estate  until  the  sum  of  7,000Z.,  with  dalbt. 
interest  to  the  present  time,  shall  be  paid  to  them ;  and  further, 
until  the  defendant  Thomas  Dalby's  lien  in  respect  of  the  debt 
claimed  by  him  is  also  satisfied.  And  in  the  cross  bill,  Thomas 
Dalby  claims  relief,  and  that  the  Court  shall  enforce  the  arrange- 
ment contained  in  the  declaration  of  trust,  dated  22nd  April,  1880, 
either  by  compelling  Cheslyn  to  nominate  an  arbitrator,  or  by 
referring  the  account  between  the  parties  to  the  Master  on  the 
same  terms  as  the  arbitrators  originally  named  were  empowered 
to  ascertain  the  balance. 

The  question  has  been  very  fully  and  ably  discussed,  and  is  to 
be  resolyed  into  two  inquiries,  of  which  the  first  is,  whether  the 
transaction  between  the  plaintiff  Cheslyn  and  the  defendant 
Thomas  Dalby  was  a  fair  transaction — or  whether  it  was  one  in 
which  the  latter,  availing  himself  of  his  character  of  attorney, 
has  obtained,  in  a  case  in  which  he  was  acting  as  attorney  for 
Cheslyn,  a  greater  remuneration  and  advantage  for  his  services 
in  that  behalf  than  his  regular  and  ordinary  fees,  in  which  case, 
on  the  grounds  of  public  policy,  it  is  contended  the  transaction 
ought  to  be  set  aside  altogether. 

There  is  no  doubt  that  the  courts  of  equity  have  always 
^exercised  a  very    jealous   superintendence  over  transactions       [  *195  ] 
between  attorney  and  client.     [His  Lordship  here  referred  to 
several  cases  in  support  of  this  proposition,  and  then  continued 
as  follows :] 

Upon  looking  at  the  facts  of  this  case,  I  think  I  am  bound  to 
say  that  I  see  nothing  whatever  in  them  which  can  in  the  least 
fix  upon  Mr.  Thomas  Dalby  the  imputation  of  any  improper 
conduct :  and  that  is  the  case  even  if  we  take  the  transaction  as 
really  a  stipulation  made  by  him,  and  not  by  his  brother  on  his 
behalf.  There  is  some  little  ambiguity  in  the  evidence  as  to  this; 
bat  inasmuch  as  it  was  a  stipulation  only  for  his  benefit,  and  to 
which,  when  his  brother  made  it,  he  clearly  assented — if,  indeed, 
he  did  not  originally  suggest  it — I  think  the  reasonable  mode 
of  viewing  the  case  is  to  treat  it  as  a  stipulation  made  by  him. 
It  seems  to  me,  however,  to  be  well  made  out  that  he  had  bona 
fide  claims  to  a  Qonsiderable  ^amount  upon  Mr.  Cheslyn,  which       f  ^196  | 
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chesltk  had  long  been  pending  and  unsettled ;  and  which  had  been  the 
Dalbt.  subject  of  much  arrangement  between  the  parties.  It  appears  to 
me  highly  probable,  that  a  great  part  of  these  claims  was  well 
founded;  and  that  there  was  a  moral  obligation  at  all  eyents 
as  to  a  great  part,  and  a  legal  obligation  as  to  some  part  of  the 
debt  binding  upon  Mr.  Cheslyn  at  the  time  when  the  transaction 
took  place. 

I  am  by  no  means  satisfied  that,  if  we  look  to  the  substance  of 
the  transaction,  and  not  merely  to  the  form  of  it,  Mr.  Dalby  can 
properly  be  considered  as  having  acted  in  this  business  as  the 
attorney  for  Mr.  Cheslyn.  It  is  clear  that  Mr.  Cheslyn  was 
attended  and  assisted  by  other  persons,  his  undoubted  attomies, 
and  Thomas  Dalby  appears  to  me  to  have  acted  with  them, 
rather  as  an  agent  for  Cheslyn  the  mortgagor  in  procuring  the 
money,  and  as  the  attorney  for  the  trustees,  who  were  the 
mortgagees  lending  it.  It  is  true  that  he  has  made  charges  as 
an  attorney  in  respect  of  the  preparation  of  the  deeds,  &e.,  and 
that  in  his  bill  he  names  Mr.  Cheslyn  as  his  client.  But  it  is  no 
uncommon  practice  for  the  expense  of  such  deeds  to  be  chained 
on  the  mortgagor  by  the  attorney  for  the  mort^gees — and  the 
mere  form  of  making  out  the  bill  to  Cheslyn,  instead  of  to  the 
trustees,  when  it  was  to  be  paid  in  any  event  by  Cheslyn,  does 
not  appear  to  me  to  be  at  all  conclusive.  Looking  therefore  at 
all  the  circumstances  of  this  case,  in  the  absence  of  fraud,  and  at 
all  events  in  the  doubt  whether  Dalby  was  really  the  attorney  for 
Cheslyn  at  this  time — the  plaintiff  having  had  the  presence  of 
other  attomies  acting  for  him  and  on  his  behalf  when  this 
deed  was  executed,  and  there  being  a  bond  fid^  debt  due,  for 
which  alone  this  was  to  be  a  security — I  am  not  prepared  to 
say  that  this  case  falls  within  those  general  principles  so 
well  laid  down  in  the  authorities  to  which  I  have  referred,  and 
to  which  I  give  my  most  cordial  assent.  Perhaps,  indeed, 
[  *id7  ]  in  the  view  I  take  of  *this  case,  after  the  events  which  have 
since  occurred,  it  is  not  absolutely  necessary  for  me  to  decide 
that  point. 

Supposing  that  the  transaction  is  unimpeachable  on  the  first 
ground  taken  by  the  plaintiff,  the  question  next  arises — what  is 
now  to  be. done  between  the^parties?    Here*  the  arbitration 


VOL.  XLvn.]    1886.    EX.  EQ.   2  YOUNGE  &  COLL.  197—198.  897 

originally  agreed  on  has  by  the  death  of  the  arbitrator  and  Chksltk 
umpire  been  wholly  frustrated.  And  the  question  arises  whether  Dalbt. 
the  Court  can  novf  enforce  the  specific  performance  of  the  agree- 
ment in  the  declaration  of  trust,  by  compelling  Cheslyn  to  name 
a  fresh  referee,  or,  in  case  of  his  refusal,  by  referring  the  account 
to  the  Master :  and  if  so,  upon  what  terms  must  this  be  done  ? 
Here,  the  plaintiff  Cheslyn  comes  into  Equity  to  ask  relief,  and 
before  he  can  obtain  that  relief,  he  must  of  course  perform  what 
the  Court  shall  deem  to  be  equitable,  that  is  to  say,  the  substance 
of  his  agreement.  Now,  what  is  that  ?  There  is  a  recital  that 
the  plaintiff  Cheslyn  was,  upon  an  account  commencing  in  1797, 
and  continued  down  to  the  time  of  the  agreement,  indebted  to 
Thomas  Dalby,  but  that  the  balance  was  not  ascertained.  It  is 
first  provided,  that  to  the  extent  of  5,000Z.,  there  should  be  a  lien 
on  the  estates  mortgaged  for  that  balance  when  ascertained. 
And  then  the  deed  goes  on  to  provide  for  a  special  mode  of 
ascertaining  that  balance.  If  the  parties  cannot  agree  on  it,  it 
is  to  be  ascertained  by  arbitration.  Two  persons  are  named  to 
be  the  referees,  with  power  to  name  an  umpire :  and  there  is  then 
a  special  clause,  that  in  taking  the  accounts,  such  arbitrators  and 
umpire  are  not  to  allow  the  claim  to  be  defeated  by  the  Statute 
of  Limitations. 

Now,  I  think  this  agreement  is  composed  of  two  distinct  parts : 
Ist,  It  is  admitted  there  is  some  balance  due  to  Thomas  Dalby ; 
and  it  is  agreed  that  the  estate  is  to  be  subject  to  a  lien  for  that 
balance.  But,  2ndly,  there  is  also  an  agreement  as  to  a  specific 
mode  of  ascertaining  that  balance  in  case  of  dispute.  Now,  the 
latter  alone  has  *f ailed,  by  events  over  which  the  parties  had  no  [  •iqs  ] 
eontroul.  But  it  seems  to  me,  that  notwithstanding  this,  the 
former  part  remains  entire,  and  if  Mr.  Cheslyn  has  admitted 
that  there  is  a  balance  due,  and  has  by  a  deed,  executed  under 
such  circumstances  as  that  it  ought  to  be  enforced,  agreed  that 
his  estate  shall  be  subject  to  a  lien  for  that  balance,  why  am  I  to 
decree  a  reconveyance  of  the  estate  without  compelling  him  to 
fulfil  that  part  of  his  agreement  ?  It  appears  to  me  that  I  ought 
not  to  do  so — and  that  in  this  case  I  ought  to  declare  that  such 
lien  exists. 

But  according  to  this  view  of  the  case,  the  special  mode  of 
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Chislth  ascertaining  the  balance  has  failed ;  and  the  Master  therefore, 
Dalbt.  i^  taking  the  account,  ought  to  allow  to  Mr.  Cheslyn  the  benefit 
of  the  Statute  of  Limitations,  and  all  other  defences  which  could 
legally  have  been  made  by  him  at  the  date  when  the  declaration 
of  trust  was  executed.  For  the  proper  mode,  as  it  seems  to  me, 
of  construing  Mr.  Cheslyn's  stipulation,  is  to  take  the  whole 
clauses  as  to  the  arbitration  together.  If  the  balance  had  been 
settled  in  the  way  proposed,  and  by  the  individuals  named,  it 
might  be  in  his  judgment  reasonable  to  give  a  greater  latitude 
to  the  discretion  of  his  selected  Judges.  But  it  would  not  be  in 
accordance  with  this  to  give  the  same  power  to  the  Master  as  to 
other  persons  not  in  the  same  situation.  That  bargain  alone 
which  the  Court  clearly  sees  that  he  has  made,  ought  to  be 
enforced.  But  it  is  not  clear  to  lue  that  this  was  more  than  an 
absolute  agreement  that  the  estate  should  be  bound  for  the  true 
balance,  with  a  conditional  waiver  of  the  defence  of  the  Statute 
of  Limitations,  m  case  the  balance  was  determined  by  selected 
Judges. 

Upon  the  whole,  then,  in  the  first  case  of  Cheslyn  v.  Dolby ^  I 
propose  to  decree  that  the  account  should  be  referred  to  the 
Master — that  he  should  take  the  account,  and  ascertain  the 
balance  on  the  22nd  April,  1880,  allowing  all  defences  that  could 
[  *199  ]  have  been  made  by  Mr.  Cheslyn  *at  that  date  [with  consequential 
directions. 

1840.  The  Master  having  held  that  the  agreement  to  refer  the 

Jmiy^,  amount  to  arbitration,  dated  the  22nd  April,  1830,  contained  a 
sufficient  acknowledgment  of  the  debt  to  exclude  the  Statute 
of  Limitations,  the  question  was  brought  before  the  Court  as 
reported  in  4  Y.  &  C.  288,  where  Aldbbson,  B.,  said  (p.  244), 
''  I  think  this  was  an  absolute  promise  to  pay  the  amount  when 
ascertained,"  and  he  held  that  the  Master  was  right  in  allowing 
the  items  from  the  commencement  of  the  account  in  1797  (see 
anU,  p.  888).] 
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PfilOE  V.  HORNIBLOW  (1).  me. 

(2  Y.  &  C.  200-208.)  June  2S,  29. 

A  TOfidue  bequeathed  bj  will  is  clearly  within  the  provisions  of  the        [  200  ] 
Stat  3  ft  4  Will.  lY.  c.  27,  s.  40. 

[Bbfbrbino    to    the    point   mentioned    in    the    head-note, 
AIjPbbson,  B.,  said :] 

It  seems  to  me  that  the  case  presents  no  difficulty  as  to  the  [  206  ] 
question  of  residue.  It  is  clear  that  residuary  property  is  within 
the  Act,  and  I  think  also  within  the  known  rules  relating  to 
present  right  of  payment ;  because  the  party  had  an  opportunity, 
as  far  back  as  the  year  1800,  or  soon  afterwards,  of  ascertaining 
what  was  the  clear  residue,  and  requiring  payment  of  the 
amount.  The  Act  says,  that  all  suits  for  legacies  must  be 
instituted  within  20  years  next  after  a  present  right  to  receive 
the  same  shall  have  accrued  to  the  party  capable  of  giving  a 
release  for  the  same.  Here  the  present  right  to  receive  the 
residue  accrued  thirty  years  ago;  at  all  events,  it  is  not  con- 
tended that  any  suit  was  necessary  to  ascertain  it.  The  plaintiff's 
daim  therefore  is  barred  as  to  the  residue.    *    *    * 


DAVIES  V.  THOMAS.  isss. 

(2  Y.  &  C.  234—244 ;  S.  C.  7  L.  J-.  (N.  S.)  Ex.  Eq.  21.)  -^  JS. 

An  estate  was  devised  to  trustees,  upon  trust  by  sale  or  mortgage,  to  --"- 

discharge  a  specific  debt,  and  to  apply  the  residue  for  the  benefit  of  the  [  234  ] 
testator's  children.  A.  purchased  the  estate  of  the  surviying  trustee 
(who  was  A.'s  father),  but  left  the  purchase  money  (except  what  was 
reqnired  to  satisfy  the  debt)  unpaid,  giving  his  bond  as  a  collateral 
security  for  the  payment  of  it.  Between  the  tune  of  the  contract  and 
the  actual  conveyance  of  the  premises,  A.  entered  into  marriage  articles, 
whereby  he  covenanted  to  settle  the  premises  upon  his  intended  wife 
and  her  issue.  After  A.*s  marriage  and  the  execution  of  the  con- 
veyance, a  settlement  was  made  in  pursuance  of  the  articles.  The 
settlement  recited  the  conveyance,  and  the  conveyance  referred  to  the 
will :  Held,  that  the  settlement  conveyed  notice  of  the  will,  and  that 
Bttch  notice  was  bindiag  on  the  wife  and  children  of  A.,  although  the 
articles  were  silent  as  to  the  will;  consequently,  that  the  testator's 
children  were  entitled,  as  against  the  cbildren  of  A.,  to  a  lien  on  the 
estate,  to  the  amount  of  the  purchase  money  left  unpaid. 

A  party  claiming  to  be  a  purchaser  for  a  valuable  consideration 

(1)  See  ante,  p.  319,  n. 
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Davtbs  without  notice,  under  marriage  articles  cannot  protect  himself  by  a 

r,  oonyeyance  from  the  settior  taken  with  notice  of  the  fact  that  the  settlor 

Thomas.  j^^^^  ^^^  property  subject  to  a  constructive  trust  for  claimants  haying 

priority  oyer  the  articles. 

John  Davies,  by  his  will  reciting  that  he  had  purchased  the 
hereditaments  and  premises  after  described,  and  that,  to  enable 
him  to  complete  such  purchase,  he  had  borrowed  from  his 
brother,  the  defendant,  David  Davies,  the  sum  of  91 IZ.,  gave  and 
devised  all  his  messuages,  lands,  and  hereditaments,  situate  in 
the  parish  of  Eglwysfach,  in  the  county  of  Denbigh,  to  Abel 
Lloyd  and  Bobert  Kyffin,  since  deceased,  to  mortgage  or  sell, 
and  pay  the  said  sum  of  911/.  and  interest  thereon,  and  divide 
the  produce  of  such  sale,  and  also  his  personal  estate,  between 
his,  the  testator's,  wife  and  children,  provided  that  if  his  wife 
[  •iss  ]  should  marry  before  all  his  ♦children  should  attain  twenty-one^ 
(which  she  did),  she  should  derive  no  benefit  under  his  will. 
The  will  contained  a  clause  that  the  trustees'  receipts  should  be 
a  sufficient  discharge  to  the  purchaser  for  the  purchase  money 
to  be  paid  for  the  premises,  and  that  the  purchaser  should  not 
be  bound  to  see  to  the  application  thereof.  The  testator 
appointed  his  wife  and  David  Davies  executors  of  his  will. 

The  testator  died  in  January,  1819  (i),  leaving  several  children. 
David  Davies  proved  the  will.  In  1814,  Abel  Lloyd  and  Bobert 
Kyffin  contracted  to  sell  the  estate  to  John  Lloyd,  the  son  of 
Abel  Lloyd,  for  the  sum  of  2,242L  148.  6d.,  and  he  was  let  into 
possession. 

By  articles  dated  the  11th  August,  1815,  which  was  after  the 
above-mentioned  contract  for  purchase  by  John  Lloyd,  but  before 
the  premises  were  actually  conveyed  to  him,  Abel  Lloyd  and  John 
Lloyd,  in  contemplation  of  a  marriage  which  was  shortly  after- 
wards had  between  John  Lloyd  and  Elizabeth  Jones,  an  infant, 
covenanted  that  they  would,  within  a  year  after  the  celebration 
of  the  marriage,  convey  the  premises  to  the  use  of  John  Lloyd 
for  his  life,  with  remainder  to  trustees  to  preserve  the  contingent 
remainders,  with  remainder  to  the  use  of  trustees  for  the  term 
of  500  years,  for  raising  1,0002.  for  portioning  the  younger 
children  of  the  marriage,  with  remainder  to  the  use  of  the  first 

(1)  Quen;  1809« 
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and  other  sons  of  the  marriage  in  tail,  with  remainder  to  the  use      Davibs 
of  the  daughters  of  the  marriage  in  tail.  THOMAa. 

By  indentures  of  lease  and  release,  dated  the  1st  and  2nd  May, 
1817,  to  which  David  Davies,  the  executor,  and  Bobert  Davies, 
the  eldest  son  of  the  testator,  were  parties,  the  premises  were 
conveyed  by  Abel  Lloyd  to  John  Lloyd  in  fee.  The  consideration 
for  that  conveyance  was  expressed  to  be  the  sum  of  2,242Z.  14«.  6d.; 
but  the  only  part  of  the  purchase-money  actually  paid  or  settled 
in  account,  was  the  sum  of  1,8492.  8«.  Id.,  which  sum  consisted 
*of  the  debt  of  9911.  due  to  David  Davies,  and  the  accumulations  [  *236  ] 
of  interest  thereon.  The  remainder  of  the  purchase-money, 
amounting  to  895Z.  11«.  5(2.,  was  never  paid  by  John  Lloyd ;  but, 
as  a  collateral  security  for  that  sum,  he  executed  a  bond  to  that 
amount  to  Abel  Lloyd,  who  was  then  the  surviving  trustee.  In 
that  bond,  which  bore  date  the  2nd  May,  1817,  David  Davies 
joined  as  a  surety. 

By  indentures  of  lease  and  release  and  settlement,  dated  the 
11th  and  12th  August,  1820,  and  executed  after  the  marriage  of 
John  Lloyd,  the  premises  in  question  were  conveyed  to  trustees 
to  uses,  in  pursuance  of  the  articles.    David  Davies  and  Bobert  - 
Davies  were  parties  to  that  settlement. 

In  1822,  the  younger  children  of  the  testator,  John  Davies, 
instituted  a  suit  in  this  Court,  praying  an  account  of  the  testator's 
personal  estate,  and  of  the  rents,  profits,  and  produce  of  his  real 
estate,  and  that  their  respective  shares  in  the  residue  might  be 
paid  or  secured  to  them.  In  that  suit,  Abel  Lloyd,  David  Davies, 
and  Bobert  Davies,  were  defendants ;  and  in  February,  1826,  it 
was,  amongst  other  things,  ordered  and  decreed  that  the  defen- 
dant, Abel  Lloyd,  should  forthwith  proceed  to  recover  and  get 
in  the  principal  and  interest  due  from  John  Lloyd,  and  the 
defendant,  David  Davies,  upon  the  bond  of  the  2nd  of  May,  1817, 
and  in  case  the  defendant,  Abel  Lloyd,  should  not  within  three 
months  from  the  date  of  that  decree  proceed  to  recover  and  get 
in  the  same,  then  it  was  ordered  that  the  plaintiffs  should  be  at 
liberty  to  use  the  name  of  the  defendant,  Abel  Lloyd,  and  to 
institute  such  proceedings  in  his  name  as  they  should  be  advised 
for  the  recovery  thereof. 

In  September,  1826,  John  Lloyd  died  intestate,  leaving  his 

B.a. — ^voL.  XLvn.  26 
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Datiks      widov  (formerly  Elizabeth  Jones)  and  two  children  of  their 

Thomas,     marriage,  surviving  him.     Upon  this,  the  action  directed  by  the 

[  *237  ]      decree  to  be  brought  against  John  Lloyd,  *wa8  brooght  against 

his  widow  as  his  administratrix ;  but  for  default  of  assets  of  the 

intestate,  nothing  was  recovered  in  the  action.    An  action,  as 

directed  by  the  decree,  was  also  brought  against  David  Davies, 

but  he  took  the  benefit  of  the  Lisolvent  Debtors'  Act,  and  nothing 

was  recoverable  from  his  estate. 

Li  May,  1828,  Abel  Lloyd  died  insolvent. 

The  present  bill,  which  was  one  of  revivor  and  supplement, 

was  filed  for  the  purpose  of  establishing  a  lien  claimed  by  the 

children  of  John  Davies,  upon  his  estate,  to  the  amount  of 

8952.  Il8.  5d.,  the  residue  of  the  purchase-money  due  from  John 

Lloyd.    The  plaintiffs  were  such  of  the  children  of  John  Davies 

as  were  infants  at  the  time  of  decree  in  the  original  suit.    The 

defendants,  in  addition  to  those  in  the  original  bill,  or  their 

representatives,  were  the  other  children  of  John  Davies,  the 

infant  children  of  John  Lloyd,  and  the  trustees  under  John 

Lloyd's  marriage  settlement. 

The  bill  charged,  that  when  the  marriage  articles  were  entered 
into,  John  Lloyd  had  notice  that  his  father,  Abel  Lloyd,  had  no 
title  to  the  premises,  other  than  as  one  of  the  trustees  for  sale 
under  the  will  of  the  testator  John  Davies,  and  that  he  had  no 
power  to  contract  to  settle  the  same ;  and  that  John  Lloyd  had 
also  notice,  that  the  children  of  the  testator  were  entitled  to  the 
surplus  produce  of  the  sale  of  the  premises. 

In  support  of  this  charge  it  appeared,  that  in  the  deed  of 
release  of  the  2nd  May,  1817,  Abel  Lloyd  was  described  as 
"  surviving  devisee  in  trust  for  sale  under  the  will  of  the  said 
John  Davies ; "  and  that  this  deed  of  release  was  recited  in  the 
subsequent  indenture  of  settlement  of  the  12th  August,  1820.  It 
likewise  appeared  that  Messrs.  John  and  Edward  Oldfield,  with 
full  notice  of  the  trusts  of  the  will  of  John  Davies,  acted  as 
the  solicitors  of  Abel  Lloyd  and  John  Lloyd  in  relation  to  this 
purchase,  that  they  prepared  the  deeds  of  conveyance,  and 
[  *238  ]  likewise  prepared  *and  were  attesting  witnesses  to  the  bond ; 
and  that  one  of  them,  John  Oldfield,  was  a  trustee  under  the 
settlement.    Mr.  Edward  Oldfield  in  his  examination  stated,  that 
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although  a  receipt  for  the  whole  purchase  money  was  endorsed  Davies 
on  the  deed  of  the  2nd  May,  1817,  he  could  not  say  that  any  thomas. 
portion  of  the  same  was,  at  the  time  of  the  execution  of  that 
deed,  or  at  any  other  time,  actually  paid  by  John  Lloyd  to  Abel 
Lloyd ;  and  he  believed  that  the  sum  of  895Z.  lU.  5(2.,  for  which 
John  Lloyd's  bond  was  given,  was  part  of  the  money  purporting 
by  such  endorsement  to  have  been  paid  by  John  Lloyd. 

Mr.  Simpkinson  and  Mr.  Koe  for  the  bill : 

Abel  Lloyd  had  no  interest  in  the  premises,  except  as  a  devisee 
in  trust,  under  the  will  of  the  testator.  He  had  no  right  to 
enter  into  such  an  agreement  as  he  entered  into  with  his  son. 
The  purchase  money  under  that  agreement  has  not  been  all 
paid ;  and  the  question  is,  whether  the  lien  which  once  existed 
on  the  estate  for  the  deficiency,  can  be  said  to  have  been  dis- 
charged. In  that  respect,  the  articles  of  settlement  can  have 
but  little  effect ;  for  even  if  the  parties  were  purchasers  for  a 
valuable  consideration  without  notice,  mere  articles  would  not 
entitle  them  to  insist  upon  such  a  plea ;  there  must  be  an  actual 
conveyance.  It  is  no  answer  to  such  a  claim  as  this  to  say,  that 
at  the  time  of  the  contract  there  was  no  notice ;  the  party  must  . 
show  that  he  had  no  notice  at  the  time  of  the  conveyance. 

John  Lloyd  must  have  had  notice  not  only  of  the  trusts  of  the 
will,  but  also  that  the  purchase  money  was  not  paid ;  and  all 
parties  claiming  under  him  must  be  held  to  have  had  construc- 
tive notice  of  the  trusts  of  the  will.  The  purchase  deed  of  May, 
1817,  refers  to  the  will.  That  deed  is  virtually  incorporated  in 
the  settlement  by  means  of  a  recital;  and  consequently  it 
conveys  notice  of  the  will.  The  parties,  therefore,  who  derive 
title  under  the  settlement,  must  have  had  notice  of  the  trusts 
for  the  testator's  children ;  *and  it  was  incumbent  upon  them  to  [  *2S9  ] 
see  that  the  purchase  money  for  the  trust  estate  had  been  bond 
Hde  paid  to  the  proper  person.  *  *  The  persons  claiming 
under  John  Lloyd  have  no  better  title  than  he  had,  and  he  had 
no  title  to  an  estate  other  than  an  estate  charged  with  the 
purchase  money. 

Afr.  OnMeTf  for  the  defendants  in  the  same  interest  with 
the  plaintiff. 

26—2 
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Davies  Mr,  Duckivortkf  for  other  defendants. 

r. 
Thomaa; 

Mr.  Temple  and  Mr.  Tennant,  for  the  trustees  and  infant 

children  of  John  Lloyd : 

The  infant  children  of  John  Lloyd  are  purchasers  for  a  valu- 
able consideration,  without  notice  of  the  trusts  of  the  will.  The 
[  240  ]  original  decree  must  have  decided  this  point.  *  *  Without  a 
rehearing,  the  Court  cannot  depart  from  the  equity  which  was 
then  administered.  *  *  There  is  no  authority  for  saying  that 
the  children  are  bound  by  the  notice  to  John  Lloyd.  In  order 
to  bind  them,  it  must  be  shown  that  the  mother  or  her  guardian 
had  notice.  What  could  the  notice  amount  to  ?  That  part  of 
the  purchase  money  was  not  paid,  but  a  security  taken.  Why 
could  not  those  parties  take  a  security  ?  The  testator  directed 
the  estate  to  be  converted  into  money.  It  was  therefore 
the  duty  of  the  trustee  to  pay  the  purchase  money  to 
the  executor,  to  be  placed  upon  such  security  as  he  might 
approve.  The  executor  had  a  right  to  invest  the  money  on 
bond  or  mortgage,  if  he  pleased;  taking  upon  himself  the 
responsibility  of  that  security.  Here,  the  executor  approved 
the  security  which  was  ofifered,  and  was,  as  well  as  Abel 
Lloyd,  a  party  to  the  deed  of  conveyance.  Robert  Davies, 
the  testator's  eldest  son,  was  also  of  age,  and  accepted  the 
security.    ♦     *    * 

The  receipt  indorsed  on  the  conveyance  would  be  evidence  of 
the  payment  of  the  money  in  favour  of  all  persons  except  John 
Lloyd.  Those  who  contract  with  John  Lloyd  are  not  to  be 
affected  by  his  misrepresentations.  He  represents  that  he  is  the 
owner  of  the  property.  He  covenants  that  he  will,  within  one 
[  *24i  ]  year,  grant  the  premises  *to  secure  a  jointure  for  his  wife  and  a 
provision  for  his  children.  Being  owner  only  of  an  equitable 
interest  in  the  property,  he  gets  an  absolute  conveyance,  and 
when  afterwards  called  upon  to  complete  his  marriage  contract, 
he  does  so  by  a  settlement  reciting  the  deed  of  1817,  which 
purports  to  be  the  absolute  conveyance.  Amongst  the  parties 
actually  joining  in  the  deed  of  settlement  are  the  trustee, 
executor,  and  the  heir-at-law  of  the  testator,  who  are  also  parties 
to  the  deed  of  1817. 
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(Aldebson,  B.  :   When  John  Lloyd,  in  1814,  contracted  to       Daviu 
settle  the  property,  he  had  not  paid  the  purchase  money.     After-      thomas. 
wards  he  is  called  apon  to  settle  such  estate  as  he  had  when 
he  contracted.) 

Our  only  notice  is,  that  he  claims  to  be  owner  of  the  estate. 
When  called  upon,  he  shows  what  satisfies  a  conveyancer  that 
he  is  so,  namely,  the  receipt  for  the  purchase  money,  and  that 
all  the  proper  parties  have  joined  in  the  instruments  of  convey- 
ance. There  was  no  fraud  in  the  wife,  and  she  and  her  children 
ought  not  to  suffer  for  the  acts  of  Abel  Lloyd,  against  whom 
they  have  no  remedy.  They  do  not  call  on  the  Court  to  aid 
them  in  enforcing  their  own  rights,  but  to  defend  them  against 
parties  seeking  to  deprive  them  of  their  rights.  Those  parties 
could  not  stand  an  instant  in  a  court  of  law ;  why,  then,  should 
a  court  of  equity  intetfere  in  their  favour  ?  The  trustees  for  the 
widow  and  children  having  obtained  the  legal  estate  in  1820,  it 
id  immaterial  what  notice  they  had  before  that  time.  Besides, 
notice  of  the  trusts  of  the  will  is  not  notice  that  the  purchase 
money  has  not  been  paid. 

Mr,  Simpkinaon,  in  reply  :  [  242  ] 

*  *  Whether  the  wife  had  notice  or  not  at  the  time  of  the 
execution  of  the  articles,  it  is  clear,  that  at  the  time  of  the 
settlement  all  the  parties  had  notice.  No  one  can  read  the 
conveyance  and  settlement  without  coming  to  that  conclusion. 

The  clause  in  the  will  relieving  the  purchaser  from  the  neces- 
sity of  seeing  to  the  application  of  the  purchase  money,  only 
applies  to  money  actually  paid.  Both  the  original  and  the 
derivative  purchaser  are  bound  to  see  to  the  payment  of  the 
purchase  money.  Here,  a  large  portion  of  the  purchase  money 
was  left  outstanding  upon  a  collateral  security;  and  it  is  clear 
that  the  purchaser  was  bound  to  see  that  it  was  paid  to  the 
parties  entitled  to  it. 

AlDERSOM,  B.  :  Dec.  12. 

The  only  question  in  this  case  is — whether  the  plaintiffs  are 
entitled  to  claim  a  lien  on  the  estate  of  the  late  John  Davies  to 
the  amount  of  8951.  lis.  5d. 
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Da  VIES  The  estate  belonged  originally  to  John  Davies,  by  whose  will 

Thomas,     i*  was  devised  to  Abel  Lloyd  and  Robert  Kyffin,  in  trust  to  raise 

r  248  ]       by  mortgage  or  sale  the  amount  dae  to  David  Davies ;  and,  if 

sold,  to  divide  the  residue,  after  David  Davies's  debt  was  paid, 

between  the  testator's  children.    Under  this  power  the  estate 

was  bargained  to  be  sold  by  Abel  Lloyd  and  Bobert  Kyffin  to 

Hugh    Hughes,  as    agent   for   John   Lloyd,   for   the  sum  of 

2,242^  14«.  6d. ;  and  afterwards,  in  1817,  by  a  deed  of  release, 

which  recited  the  will  of  John  Davies,  the  amount  of  the  debt 

with  interest  then  due   to  David  Davies,  and  all  the  other 

material  facts,  the  estate  in  question  was  conveyed  by  Abel 

Lloyd,  therein  described  as  the  surviving  devisee  for  sale  under 

i  the  will  of  John  Davies,  to  John  Lloyd  and  his  trustees. 

In  point  of  fact,  the  whole  purchase  money  was  not  paid,  but 
only  the  debt  due  to  David  Davies,  and  a  portion  of  the  residue, 
the  whole  of  which  was  devisable  amongst  the  children  of  John 
Davies  under  his  will.  The  remainder,  being  the  sum  of 
895(.  llir.  5d.y  was  secured  by  the  joint  bond  of  John  Lloyd  and 
David  Davies.  Now,  for  this  amount  there  was  clearly  at  that 
time  a  lien  on  the  estate  sold. 

John  Lloyd,  as  a  party  to  this  transaction,  had,  of  course,  full 
knowledge  of  the  will  of  John  Davies,  and  of  this  breach  of 
trust,  in  leaving  a  part  of  the  purchase-money  thus  unpaid ;  and 
if  the  defendants  are  volunteers  claiming  under  him,  they  will 
be  in  the  same  situation  in  which  he  would  have  been.  As  to 
him,  it  is  not  doubted  that  the  plaintiffs  would  be  entitled  to  the 
lien  on  the  estate  now  claimed  by  them. 

But  the  case  of  the  defendants  is  twofold.  First — They  say 
that  this  question  has  already  been  decided  by  this  Court.  I 
think,  however,  that  this  was  not  so;  neither  John  Lloyd  nor 
his  descendants  were  then  parties  to  the  suit,  and  this  point 
could  not  properly  have  come  before  the  Court :  this,  therefore, 
[  *244  ]  is  not  a  good  defence.  But  *then,  secondly,  it  was  urged  that 
the  children  of  John  Lloyd  are  purchasers  for  valuable  con- 
sideration and  without  notice,  and  therefore  are  entitled  to  the 
judgment  of  the  Court.  This  marriage,  it  may  be  admitted, 
was  a  valuable  consideration;  and  if  the  marriage  took  place, 
and  the  settlement  was  made  without  notice  of  the  will  of  John 
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Daviee,  and  of  the  money  not  having  been  paid,  the  case  would  Datibs 
be  different.  I  delayed  my  judgment  on  this  point  till  I  could  THovAa 
examine  the  deeds. 

The  articles,  previous  to  the  marriage,  are  dated  in  1816,  and 
by  them  there  is  an  engagement  to  convey  these  estates  to 
certain  uses  thereinafter  stated.  No  notice  is  there  taken  of 
John  Davies's  will.  At  that  time  there  had  been  no  conveyance, 
nor  any  money  paid  for  the  estate  in  question,  nor  the  bond 
given  for  the  residue :  this  took  place  subsequently,  in  1817. 

The  settlement  itself  was  executed  in  1820,  and  after  the 
marriage.  It  is  true  that  this,  being  in  pursuance  of  previous 
articles,  could  not  be  voluntary.  But  here,  in  the  settlement 
itself,  there  was,  I  think,  sufficient  notice ;  for  the  will  of  John 
Davies  is  distinctly  referred  to  in  it,  and  that  ought  to  have  led 
the  parties  to  make  the  requisite  inquiries ;  and  if  that  had  been 
done,  they  would  have  found  that  there  was  a  lien  on  the  estate 
for  the  residue  of  the  purchase  money.  This,  therefore,  is 
equivalent  to  notice;  and  this  second  defence  also  fails.  The 
decree  must  therefore  contain  a  declaration  as  claimed  by  the 
plaintiff  of  the  existence  of  the  lien. 

This  was  the  only  point  in  dispute  argued  before  me. 

Decree  accordingly. 


WEBB  V.  LUGAR.  isse. 

(2  Y.  &  C.  247—256 ;  8.  C.  6  L.  J.  (N.  S.)  Ex.  Eq.  49.)  ^f  12. 

A  testator,  being  seised  in  fee  of  a  farm  in  the  parish  of  A.,  and  *" 

being  also  possessed  of  a  lease  for  lives  of  the  rectorial  tithes  of  that  ^  -I 
parish,  devised  the  farm  to  his  nephews  in  tail  male,  and  the  lease  to 
his  brother  J.,  his  executors,  administrators,  and  assigns,  upon  con- 
dition that  his  said  brother  J.,  his  executors,  administrators,  and  assigns, 
owners  or  occupiers  of  the  said  parsonage,  tithes,  and  premises,  should, 
at  all  times  after  his  decease,  free  and  discharge  his  said  farm  from  all 
manner  of  tithes  which  should  be  payable  out  of  the  same  to  the  said 
owner  or  occupier  of  the  parsonage  and  tithes  aforesaid.  J.  survived 
the  testator,  and  devised  his  interest  in  the  lease  to  his  four  sons,  who 
took  sereral  renewals,  and  in  1782  assigned  the  existing  lease,  for  a 
valuable  consideration,  to  A.  B.,  with  notice  of  the  trusts  of  the  will : 
Held,  that  a  party  to  whom  the  tithes  were  bequeathed  by  the  will 
of  A.  B.,  and  who  took  a  renewal  of  the  lease  in  1817,  held  the  renewed 
lease  upon  the  trusts  of  the  will ;  consequentiy,  that  he  had  no  title  to 
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Webb  the  tithes  of  the  farm,  and  that  the  owner  of  the  farm  was  not  bound 

**•  to  contribute  to  the  renewal  fines. 

LUOAB.  rj^Q  f^^  ^^^  jj^^jj  jjjyj  Ij^jj  jjgj^  Ipgg  ^f  ^^^^  ^Qj.  ^  nxiuabQT  of  jeaTS  is 

constructive  notice  to  the  tithe  owner  of  the  existence  of  any  arrange- 
ment or  agreement  under  which  the  exemption  has  been  enjoyed. 

SoMB  time  previously  to  the  year  1786,  the  Archdeacon  of 
Ciolchester  granted  to  one  Lee  Warley  a  lease  for  three  years  of 
the  parsonage  and  rectorial  tithes  of  Ardleigh,  in  the  county  of 
Essex ;  which  lease  was,  in  the  year  1786,  purchased  of  Warley 
by  William  Lugar.  The  purchaser  being  at  that  time  owner  in 
fee  of  a  farm  at  Ardleigh,  called  Badley  Hall  farm,  the  purchase 
was  made  in  the  name  of  his  brother,  James  Lugar,  to  whom 
the  lease  was  duly  assigned,  in  trust  for  William  Lugar.  Soon 
afterwards  James  Lugar  executed  a  declaration  of  trust,  to  the 
e£fect  that  the  lease  was  purchased  with  the  proper  monies  of 
William  Lugar,  and  that  he,  James  Lugar,  held  it  only  as 
trustee  for  his  brother. 

The  original  lease  given  to  Lee  Warley  contained  no  covenant 
for  renewal,  but  the  assignment  to  William  Lugar  was  of  all  the 
estate  and  interest  of  Lee  W^arley  in  the  parsonage  and  tithes, 
with  benefit  of  renewal  of  the  lease,  &c. 

William  Lugar  died  in  1752,  seised  of  the  Badley  Hall  farm, 
and  possessed  of  the  before-mentioned  lease.  Shortly  before 
his  death  he  devised  the  Badley  Hall  farm  in  moieties  to  his  two 
nephews  in  tail  male,  and  he  gave  and  devised  all  his  estates, 
rights,  and  interest  in  and  to  the  parsonage  of  Ardleigh  aforesaid, 
with  the  houses,  barns,  stables,  lands,  tithes,  perquisites, 
privileges,  and  appurtenances  to  the  same  belonging,  unto  his 
brother,  James  Lugar,  his  executors,  administrators,  and  assigns, 
but  upon  this  condition,  nevertheless,  that  his  said  brother, 
[  *248  ]  James  Lugar,  his  executors,  administrators,  aiid  assigns,  ^owners 
or  occupiers  of  the  said  parsonage,  tithes,  and  premises,  should 
at  all  times,  after  his  decease,  free  and  discharge  all  and  every 
his  said  farm  and  lands  called  Badley  Hall  of  and  from  all 
manner  of  tithes  and  portions  of  tithe  which  should  arise  and  be 
payable  out  of  the  same  to  the  said  owner  or  occupier  of  the 
parsonage  and  tithes  of  Ardleigh  aforesaid. 

James  Lugar  survived  the  testator,  and  died  in  1755,  leaving 
his  interest  in  the  lease  to  his  four  sons,  who  from  time  to  time 


TOI-.  xLvii.]    1886.    EX.  EQ.   2  YOUNGE  &  COLL.  248— 250.  409 

obtained  renewals  of  the  leases,  the  particulars  of  which  are       Webb 
stated  in  the  judgment.    It  appeared  from  the  recitals  in  the      Luoab. 
renewed  leases  that  they  were  executed  in  consideration  of  the 
surrender  of  the  old  leases. 
In  1782,  the  parties  entitled  to  the  lease  under  the  will  of 

0 

James  Lngar  assigned  it  for  a  valuable  consideration  to  Abraham 
Newman,  who  thereupon  held  it,  as  to  three-fourths,  for  his  own 
benefit,  and  as  to  the  remaining  one-fourth  in  trust  for  one 
Marshall  Lugar. 

The  present  bill  was  filed  by  the  plaintiff,  claiming  title  under 
the  will  of  Abraham  Newman,  and  by  purchase  from  Marshall 
Lugar,  against  the  defendant,  as  the  owner  and  occupier  of  the 
Badley  Hall  farm,  to  recover  the  tithes  of  that  property.  The 
nature  of  the  defence  was,  that  under  the  will  of  William  Lugar 
the  Badley  Hall  farm  was  exempt  from  the  payment  of  tithes, 
and  that  the  plaintiff  must  be  considered  as  having  had  notice 
of  such  exemption.  The  circumstances  of  notice  are  stated 
in  the  arguments  and  judgment. 

The  cause  now  came  on  to  be  heard  on  admissions. 

Mr.  G.  Richards  (with  whom  was  Mr.  J.  Busselt)  for  the 
plaintiff : 

*  *  The  plaintiff  is  in  the  ordinary  situation  of  a  party  [  2(9  ] 
who  appears  in  a  court  of  equity,  having  paid  a  valuable  con- 
sideration without  notice ;  he  cannot  therefore  be  amoved  from 
his  own  rights.  Although  James  Lugar  executed  the  declaration 
of  trust,  it  does  not  appear  that  Abraham  Newman,  who  pur- 
chased the  lease  in  1782,  had  notice  of  the  declaration  of  trust, 
or  the  condition.  The  same  observation  applies  to  the  plaintiff 
when  he  purchased  the  remaining  one-fourth  in  1827. 

This  is  a  bill  filed  by  a  party  in  his  legal  right.  The  ^lessee  [  *250  ] 
of  a  rector  appears  in  equity  as  in  law ;  the  bill  for  tithes  being 
a  mere  action  of  account.  There  can  be  no  defence  therefore  in 
equity  which  cannot  be  set  up  at  law.  The  present  defence  is, 
that  the  plaintiff  has  taken  these  tithes  upon  a  condition  which 
he  is  bound  to  fulfil ;  but  that  would  be  no  defence  at  law,  and 
is,  therefore,  no  defence  in  equity.  The  defendant,  it  is  true, 
might  have  filed  a  cross  bill,  alleging  himself  to  be  interested  in 
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Webb       the  tithes  of  the  Badley  Hall  farm,  bat  in  that  case  he  mast  have 
LuoAR.      contribated  to  the  fines  which  the  parties  in  the  occupation  of  the 
parsonage  are  boand  to  pay. 

Mr.  Simpkinaon  and  Mr.  Lovat^  for  the  defendant : 

*  *  The  real  question  is — whether  the  plaintiff,  who  is  now 
the  lessee  of  the  rectory,  and  who  claims  throagh  the  parties 
deriving  title  under  the  will  of  William  Lugar,  has  not  taken 
the  lease  subject  to  the  trusts  of  that  will.  [They  cited  many 
authorities  to  show  that  a  person  having  an  interest  in  a  lease, 
and  renewing  it,  takes  the  renewal  for  the  benefit  of  all  parties 

[  251  ]  interested  in  the  former  lease.]  The  plaintiff  has  the  legal 
estate,  and  that  must  still  be  affected  by  all  equities  originally 
attached  to  it,  unless  he  can  protect  himself  by  showing  that  he 
is  a  purchaser  of  that  legal  estate  without  notice.  Now  it  is 
clear  that  Newman  must  have  had  notice  of  the  trust.  The 
leases  from  the  year  1777  to  the  year  1817  are  in  evidence. 
They  are  of  course  all  renewals,  and  are  granted  in  consideration 
of  the  surrender  of  the  former  leases.  The  renewed  lease 
obtained  by  Newman  recites  the  will  of  James  Lugar ;  a  circum- 
stance which  alone  is  strong  to  show  that  Newman  had  notice  of 

[  *252  ]  James  Lugar's  *title.  Another  strong  circumstance  is,  that  a 
suit  instituted  for  these  very  tithes  by  Abraham  Newman  and 
Marshall  Lugar,  in  1787,  was  abandoned,  after  the  same  defence 
was  made  by  answer  as  is  now  made.    •    *    * 

Mr.  Richards^  in  reply : 

[  253  ]  *    *    The  defendant  says  that  the  plaintiff  must  be  presumed 

to  have  had  notice  of  William  Lugar's  will — but  it  is  difficult 
to  say  on  what  ground;  for,  upon  the  purchase  by  Abraham 
Newman,  it  was  not  necessary  to  see  the  trusts  of  William 
Lugar's  will.  James  Lugar's  will  contains  no  reference  to  that 
of  William. 

Bee.U.        AldBRSON,   B.  : 

This  case  has  been  brought  before  the  Court  on  admissions — 
the  question  being,  whether  the  plaintiff  is  entitled  to  the  tithes  of 
defendant's  farm,  called  Badley  Hall.     The  defendant  sets  up  as 
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a  defence  that  the  plaintiff  is  not  entitled  to  maintain  the  present  Wbbb 
bill,  inasmuch  as  he  must  be  considered  in  equity  as  the  trustee  luoab. 
for  the  defendant  of  the  tithes  of  this  farm. 

It  appears  that  William  Lugar,  in  1752,  was  seised  in  fee  of 
the  burm  in  question,  and  entitled,  as  cestui  que  trust  (James 
Lugar  being  his  trustee),  to  the  interest  in  a  lease  for  three  lives 
of  the  tithes  of  the  parish  of  Ardleigh,  in  *which  the  farm  was  [  *2H  ] 
situate,  under  the  Archdeacon  of  Colchester.  He  made  his  will 
in  1752,  devising  the  farm  in  moieties  to  different  persons,  and 
bequeathing  all  his  rights  and  interests  in  the  parsonage  and 
tithes  to  James  Lugar,  his  trustee,  on  condition  that  James 
Lugar,  his  executors,  administrators,  and  assigns,  owners  or 
occupiers  thereof,  should  at  all  times  after  his  decease  free  the 
farm  from  all  tithes. 

The  defendant,  it  appears,  has  by  several  mesne  conveyances, 
which  it  is  not  necessary  to  state,  became  entitled,  through  the 
devisees  under  William  Lugar's  will,  to  the  Badley  Hall  farm. 

James  Lugar,  to  whom  the  lease  of  tithes  subject  to  the  above 
condition  was  bequeathed,  died  in  1755,  leaving  this  property  to 
his  four  sons,  James,  William,  Francis,  and  Philip.  In  July, 
1755,  a  new  lease  was  obtained  by  the  four  sons,  and  one  life 
having  dropped,  Philip  Lugar's  life  was  added  to  those  of 
Freeman  and  Bradstreet,  who  were  two  of  the  original  nominees. 
In  July,  1761,  a  new  lease  was  granted  to  Francis  Lugar,  (one  of 
the  four  sons),  for  the  lives  of  Bradstreet,  Philip  Lugar,  and 
James  Lugar.  In  October,  1777,  a  new  lease  was  granted  to 
William  Lugar,  Philip  Lugar,  Marshall  Lugar,  and  William 
Harman,  for  three  lives :  namely,  Philip  Lugar,  John  Eyre,  and 
Frederick  Eyre.  It  would  appear,  therefore,  that  all  the  lives 
upon  which  the  estate  depended  when  the  testator  died,  had 
expired  at  some  period  between  1761  and  1777. 

Afterwards,  Abraham  Newman  having  purchased  three-fourths 
of  this  lease  in  May,  1782,  the  whole  was  assigned  to  him,  (in 
(trust,  however,  as  to  one-fourth,  for  Marshall  Lugar);  and 
having  done  this,  he  let  the  whole  to  Marshall  Lugar,  as  tenant 
thereof.  Soon  after  this  a  suit  was  commenced  by  Marshall 
Lugar  and  Abraham  Newman  against  Ann  Lugar,  the  occupier 
of  Badley  Hall  farm,  for  the  recovery  of  the  tithes  thereof; 
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Wbbb  bat  after  answer  put  in,  stating  *the  above  facts,  the  suit 
LuGAB.  was  abandoned.  In  the  year  1799,  Abraham  Newman  died, 
[  *265  ]  bequeathing  all  his  interest  (three-fourths)  in  these  tithes  to 
the  plaintiff,  who,  in  1817,  haying  purchased  of  Marshall  Lagar 
the  remaining  one-fourth  part,  became  entitled  to  the  whole; 
and  being  so  entitled,  obtained  a  renewal  of  the  lease  from 
Dr.  Jefferson,  Archdeacon  of  Colchester,  in  December,  1817. 
That  lease  is  now  in  force. 

Now,  the  first  question  is,  what  is  the  true  construction  to  be 
put  on  William  Lugar's  will  ?  Is  it  to  be  considered  as  a  bequest 
on  condition  that  the  estate  should  be  free  from  tithes  during 
the  continuance  of  the  lease  for  the  lives  then  in  being,  or  is 
it  to  be  taken  in  a  larger  sense  ?  The  condition  is,  that  his 
executors,  administrators,  and  assigns  shall  at  all  times  free  the 
estate.  These  words  are  general,  and  not  qualified  as  to  time ; 
and  when  we  consider  the  nature  of  this  property,  and  the 
customary  mode  of  renewing  on  the  falling  in  of  each  life,  I 
cannot  entertain  any  doubt  that  the  intention  of  the  testator 
was,  that  so  long  as  these  tithes  should  belong  to  James  Lugar, 
and  those  claiming  under  him,  so  long  Badley  Hall  should  be 
free  and  discharged  of  tithes;  and  that  if  he  or  they  assigned 
the  lease,  they  should  do  so  subject  to  the  same  condition.  This, 
then,  gave  the  proprietors  of  Badley  Hall  an  exemption  from 
tithes  during  the  continuance  of  the  lease,  and  a  special  interest 
in  the  renewal  of  it. 

Now,  according  to  a  class  of  cases,  beginning  with  liawe  v. 
Chichester  (i),  it  is  laid  down,  that  when  a  lease  of  this  sort  is 
renewed,  it  is  to  be  considered  as  a  continuation  of  the  old  lease, 
and  all  who  had  a  special  interest  in  the  old  lease  take  the  same 
special  interest  in  that  which  is  renewed.  It  is  clear,  therefore, 
that  if  the  plaintiff  was  a  volunteer  claiming  under  James  Lagar, 
he  could  not  maintain  the  present  suit ;  and,  according  to  the 
[•256]  cases  of  Maxwell  *v.  Ashe  (2)  and  Moody  v.  Mathews  {a),  the 
defendant  is  not  even  bound  to  contribute  towards  the  renewal 
fines.  Indeed,  I  think  that,  independently  of  those  authorities, 
the  principle  alone  ought  to  have  led  me  to  that  conclusion  :  for 

(1)  1  Br.  0.  C.  198,  n.  206,  ii.), 

(2)  12  R.  B.  80,  V.  (2  Ball  &  B.  (3)  See  12E.  R.80,  w.  (7  Ves.  174). 
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if  a  beneficial  interest  is  given  and  accepted  on  the  condition  of 
an  exemption  at  all  times  from  tithes  being  conferred  on  this 
estate,  why  shoald  I  add  a  restriction  on  that  condition  not  men- 
tioned by  the  testator,  of  a  contribution  to  future  fines  ?  If  this 
condition,  taken  simpliciterf  made  the  bequest  not  advantageous^ 
James  Lugar  might  have  repudiated  it  altogether. 

But  then  it  is  said  thfA  the  present  plaintiff  is  a  purchaser  for 
valuable  consideration,  and  without  notice.  No  doubt  he  is  a 
purchaser  for  valuable  consideration,  for  Newman,  under  whom 
he  claims  part,  was  a  purchaser  for  valuable  consideration,  and 
he  is  himself  the  purchaser  for  value  of  the  remainder.  But 
here,  no  tithes  were  ever  collected  from  this  estate,  either  between 
1752  and  1782,  or  between  1782  and  the  present  time.  It  seems 
to  me  that  that  fact  alone  ought  to  have  put  the  parties  on 
making  inquiries,  independently  of  the  recitals  in  the  deeds, 
which  are  also  strong  evidence  on  this  subject  (i).  I  think, 
therefore,  that  the  parties  here  must  be  considered  as  purchasers 
with  notice. 

It  is  not  necessary  to  determine  what  would  have  been  the 

result  in  case  I  had  come  to  a  different  conclusion  as  to  the  fact 

of  notice.    It  is  quite  sufficient  that  these  parties  stand  in  the 

same  situation  as  parties  claiming  as  volunteers  under  James 

Lugar  would  have  done.     I  think,  therefore,  that  the  same 

result  must  follow  as  was  the  case  when  the  suit  was  instituted 

by  Abraham  Newman  and  Marshall  Lugar,  and  that  this  bill 

must  be  dismissed  with  costs. 

Decree  accordingly. 


Webb 

r, 

LUOAR. 


NEATE  V.  LATIMER  (2). 

(2   Y.   &  C.   257 — ^265;  afifirmed  on  appeal,  but  on  different  groundB,  4 
CL  &  Fin.  570—588 ;  S.  C.  11  Bligh  (N.  S.)  112.) 

Where,  as  a  security  for  money  advanced  from  time  to  time  to  A., 
the  creditor  of  A.  had  taken  vaiious  bills  of  sale  and  assignments  of 
A.'s  personal  property,  but  had  left  A.  in  the  visible  user  and  enjoyment 
of  that  property ;  upon  a  bill  filed  by  a  subsequent  judgment-creditor 


(1)  These  recitals  are  not  set  out 
in  the  original  report. — O.  A.  3. 

(2)  See    now   the    Conveyancing 
Act,  1881,  s.  16,  as  to  mortgages 


made  since  1881.  The  rule  previously 
applied  is  stated  in  ChichesUr  v. 
Marquis  of  Dontgall  (1870)  L.  R« 
5  Oh.  at  p.  502.^0,  A,  S. 


1836. 
Julyl. 

On  Appeal. 

1887. 
AprU  2ft. 

House  of 
Lords, 

[267] 
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Nbatb  of  A.,  impeaching  the  prior  securities  for  fraud:  Held,  upon  motion 

V*  before  hearing,  that  the  plaintiff  was  entitled  to  the  production  of  the 

Latimbb.  several  bills  of  sale  and  assignments :  Held,  by  the  House  of  Lords  on 

appeal,  that  the  decree  ought  to  be  affirmed,  first,  on  the  ground  that 
the  defendant  had  untruly  claimed  to  be  absolutely  entitled  to  the 
property ;  and,  secondly,  because  he  had  professed  to  set  forth  an  abstract 
of  the  documents  in  his  answer  and  the  plaintiff  was  entitled  to  yeiify 
the  abstract  with  the  original  documents. 

Thb  plaintiff  claimed  to  be  a  judgment-creditor  of  the  Duke  of 
Marlborough,  who  was  a  defendant  to  this  suit,  by  virtue  of  a 
bond  executed  to  him  by  the  Duke,  in  the  year  1815,  for  the  sum 
of  7,000(.,  upon  which  the  plaintiff  obtained  a  final  judgment,  in 
the  year  1818,  for  14,0002.,  debt,  and  1581.  U.  damages.  That 
judgment  was  suffered  to  abate,  but  was  revived  in  the  year  1821, 
and  kept  on  foot;  and  in  the  month  of  November,  1824,  the 
plaintiff  sued  out  execution  upon  it.  Under  that  execution,  the 
sheriff  of  Oxford  seized  various  goods  and  chattels  at  Blenheim, 
of  which  the  defendant  Latimer  claimed  to  be  the  lawful  owner 
under  divers  bills  of  sale,  assignments,  and  other  instruments, 
which  he  alleged  to  have  been  executed  to  him  for  a  valuable 
consideration  by  the  Duke  and  other  persons  authorized  by  him. 
Latimer,  in  consequence  of  this  seizure,  brought  his  action 
against  the  sheriff,  and  obtained  a  verdict.  The  plaintiff, 
however,  in  1888,  again  sued  out  execution  on  his  judgment, 
and  upon  the  sheriff  making  a  return  of  nidla  bona^  the  plaintiff, 
in  February,  1884,  brought  his  action  against  the  sheriff  for  a 
false  return. 

In  May,  1885,  which  was  pending  the  action  against  the 
sheriff,  the  plaintiff  filed  his  bill  in  this  Court,  praying  that  it 
might  be  declared  that  all  the  bills  of  sale  and  assignments  of 
the  goods  and  chattels  in  and  upon  the  mansion-house  and 
premises  at  Blenheim,  made  and  executed  by  the  Duke  of 
Marlborough  to  the  defendant,  were  void  as  against  the  plaintiff, 
and  that  the  same  might  be  delivered  up  to  be  cancelled,  and  an 
account  might  be  taken  of  what  was  due  to  the  plaintiff  upon  the 
judgment,  and  for  his  debt,  damages,  and  costs ;  that  an  account 
might  also  be  taken  of  the  pecuniary  dealings  and  transactions 
between  the  defendant  and  the  Duke  of  Marlborough  since  1828, 
[  *2»8  ]  *and  in  case  a  balance  were  found  due  to  the  defendant,  that  an 
inquiry  might  be  directed  whether  he  had  any  lien  or  security 
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for  it  npoD  all  or  any  of  the  goods  and  chattels  at  Blenheim,  the  Nkate 
plaintiff  offering  to  pay  what,  if  anything,  might  be  found  due  latimeb. 
on  such  security ;  that  the  goods  and  chattels  in  question  might 
be  sold,  and  that  out  of  the  proceeds  the  plaintiff  might  be  paid 
the  amount  of  his  debt,  costs,  &c.,  and  what,  if  any  thing,  he 
might  pay  to  the  defendant;  and  also  that  the  Duke  of  Marl- 
borough's equitable  interest  in  the  property  might  be  applied,  as 
far  as  it  would  extend,  to  the  purposes  of  this  suit. 

The  bill  charged,  that  in  the  year  1824,  and  in  several 
succeeding  years,  several  bills  of  sale  and  assignments  of  part 
of  the  goods  and  chattels,  personal  estate  and  effects,  in  and 
about  the  mansion  and  premises  at  Blenheim,  were  executed  to 
the  defendant  Latimer,  by  or  under  the  directions  of  the  defendant, 
the  Duke  of  Marlborough ;  that  the  same  were  respectively  dated, 
&c.f  and  were  made  and  executed  to  the  defendant  Latimer 
without  any  consideration  having  been  paid  or  given  by  him  for 
the  same ;  that  no  part  of  the  said  goods  &c.  had  ever  at  any 
time  been  removed  from  the  said  mansion-house,  but  that  the 
Duke  of  Marlborough  had,  ever  since  the  said  bills  of  sale  and 
assignments  were  made,  continued  to  use  and  did  then  use  the 
same  as  his  own  absolute  property;  that  all  the  said  bills  of 
sale  and  assignments  then  were,  and  always  had  been,  void 
and  of  none  effect  in  equity  against  the  plaintiff;  that  the 
defendants  had  in  their  custody  or  power,  and  ought  to  set 
forth  a  list  or  schedule  of  the  aforesaid  deeds,  bills  of  sale,  &C.9 
and  leave  the  same  in  the  hands  of  their  clerk  in  Court  for  the 
usual  purposes. 

The  defendant  Latimer,  by  his  original  answer,  admitted  that 
he  had  in  his  custody,  possession,  or  power,  the  several  bills  of 
sale  and  assignments  mentioned  in  the  bill.  He  also  admitted 
that  the  defendant,  the  Duke  of  Marlborough,  had,  ever  since 
the  said  bills  of  sale  and  assignments  *were  made,  continued  to  [  *259  ] 
use,  and  did  then  use,  the  goods  and  chattels  which  were  in  and 
upon  the  mansion-house  at  Blenheim ;  but  he  denied  that  they 
were  used  by  the  Duke  as  his  absolute  property,  because  they 
had  ever  since  been  and  were  then  in  the  possession  of  one 
Richard  Wilson,  who  was  his,  the  defendant  Latimer's,  servant 
and  agent.      He  further  stated    that   the    bills   of   sale   and 
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N£ATB  asBignments  were  duly  executed  by  all  proper  parties  for  a  full 
Latimer.  &nd  valuable  consideration,  and  insisted  that  the  same  were  his 
title-deeds ;  and  that,  as  such,  he  was  not  bound  to  produce  them, 
but  that  upon  payment  of  the  sum  of  8,000Z.,  which  he  allied 
to  be  the  amount  of  his  debt,  he  was  ready  and  willing  to  deposit 
them  in  Court. 

Exceptions  having  been  taken  to  this  answer  for  insufficiency, 
and  those  exceptions  having  been  allowed,  the  defendant  put  in 
a  further  answer,  to  which  he  annexed  two  schedules,  the  first 
of  which  contained  a  statement  of  the  several  bills  of  sale  and 
assignments.       ^ 

The  plainti£f  now  moved  for  the  production  of  the  bills  of  sale, 
assignments,  and  other  legal  instruments  admitted  by  the  answers 
of  the  defendant  Latimer  to  be  in  his  possession. 

Mr.  Temple  and  Mr.  Ellison  ^  for  the  motion : 
[  260  ]  *    «    Looking  at  the  defendant,  not  as  mortgagee,  but  as 

claiming  the  goods  under  the  bills  of  sale,  we  seek  to  impeach 
his  securities  for  fraud,  and  on  that  ground  have  a  right  to  their 
production.  In  Beckford  v.  Wildman  (i),  Lord  Eldon  says, 
''  that  where  the  object  of  the  suit  is  to  destroy  the  deed,  the 
plaintiff  has  a  right  to  have  it  produced."  In  that  case,  the 
motion  was  not  acceded  to  as  being  unusual  in  point  of  form,  but 
the  rule  of  practice,  as  laid  down  by  Lord  Eldon,  is  undisputed : 
Batch  V.  Symes  (2),  Kennedy  v.  Green  (a).     »     *     * 

Mr.  Simpkinaon  and  Mr.  C.  Romilly,  contra  : 

[  261  ]  *     *     In   Beckford  v.    Wildman,  all  that  Lord  Eldon  said 

he  could  do  was  to  order  the  deed  to  be  produced  at  the 
hearing. 

(The  Lord  Chief  Babon:  The  object  there  was  not  to 
impeach  the  deed,  but  to  take  an  account.) 

Then,  what  was  said  in  Balch  v.  Sym^s  was  merely  a  loose 
dictum.     *     *   In  Kennedy  v.  Green,  the  existence  of  the  alleged 

(1)  16  Ves.  438.  (3)  38  E.  R.  69  (6  Sim.  6). 

(2)  23  B.  R.  195  (T.  &  B.  «7). 
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indorsements  on  the  deeds  not  being  denied  by  the  defendant,  the       Neatb 
CouBT  treated  the  case  as  one  of  suspicion,  and  as  warranting     latimeb. 
a  departure  from  the  general  rule.    *    *    * 

Thb  Lobd  Chibf  Baron:  [262] 

The  general  rdle  upon  this  subject  is  liable  to  so  many 
exceptions,  that  it  is  difficult  to  know  to  what  cases  it  may  be 
applied.  The  general  rule  is,  that  a  party  is  not  bound  to 
produce  his  own  title-deeds  for  the  inspection  of  his  opponent ; 
yet,  if  the  party  seeking  their  production  has  an  equal  interest 
in  them  with  the  holder,  that  gives  him  an  equal  right  to  their 
production.  Again,  a  party  is  not  bound  to  produce  title-deeds 
which  are  only  collateral  to  the  title  of  the  party  seeking  their 
production.  A  mortgagee  generally  is  not  bound  to  produce  his 
title-deeds  without  payment  of  the  money  due  to  him;  but, 
suppose  the  mortgagor  says  that  the  mortgage  deed  has  been 
falsified,  and  that  a  larger  sum  has  been  inserted  in  it  than  he 
ever  received  or  intended  to  receive :  if  he  impeach  it  for  fraud, 
in  this  manner,  he  is  entitled  to  have  that  question  tried  before 
he  pays  even  the  sum  which  he  admits  to  be  due.  But  it  follows, 
that  unless  he  has  the  inspection  of  the  deed  he  may  fail  in  his 
object,  because  he  may  wish  to  take  advantage  of  some  particular 
part  of  the  instrument.  It  is  clear,  that  if  he  wants  to  know 
what  sum  is  due,  he  is  not  bound  to  trust  to  the  oath  of  the 
mortgagee.  So  that,  in  many  cases,  it  depends  upon  the 
particular  object  which  the  plaintiff  seeks  to  accomplish,  whether 
he  has  a  right  to  inspect  the  deed  or  not. 

Now,  it  would  be  preposterous  to  say  that  a  first  mortgagee 
might  be  called  upon  by  the  second  to  produce  his  ^mortgage,  in  [  •263  ] 
order  that  upon  a  bill  for  foreclosure  the  second  mortgagee  might 
have  the  advantage  of  impeaching  the  title  of  the  first.  But 
suppose  some  fraud  to  have  existed  between  the  first  mortgagee 
and  the  mortgagor,  and  that  in  consequence  of  their  representa- 
tions the  second  mortgagee  was  prevailed  upon  to  advance  a 
larger  sum  than  he  otherwise  would  have  done ;  if  he  afterwards 
filed  his  bill  for  a  discovery  of  the  fraud,  and  made  the  first 
mortgagee  a  party  to  the  bill,  unless  the  latter  made  a  perfect 
discovery  of  those  facts,  how  could  a  court  of  equity  administer 
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Nbatb  justice  without  calling  upon  him  to  produce  the  deed  ?  The 
Latimbb.  second  mortgagee  might  say  to  the  first  incumbrancer,  "  When  I 
advanced  my  money,  5,000Z.  was  represented  to  be  due  to  you, 
and  now  it  turns  out  to  be  10,000Z. :  there  must  be  some  collusion 
between  you  and  the  mortgagor,  and  I  desire  discovery."  It  is 
possible,  therefore,  to  suppose  a  case  where  *a  court  of  equity 
would  call  upon  a  party  to  disclose  that  deed  from  which 
evidence  of  the  fraud  might  be  obtained.  Li  the  present  case 
I  do  not  see  in  what  way  a  court  of  equity  could  relieve  the 
plaintiff,  unless  the  deed  were  brought  into  Court;  and  as  it 
must  be  produced  at  some  time  or  other,  why  not  before  the 
hearing? 

It  was  said  by  Mr.  Romilly  that  no  imputation  of  fraud  rests 
against  the  defendant  Latimer.  Is  that  so  ?  He  denies  fraud 
generally ;  but  the  question  is,  whether  the  facts  on  which  the 
allegation  of  fraud  is  founded  are  denied.  The  important 
question  is,  whether  Latimer  is  bond  fide  preventing  the  Duke  of 
Marlborough  from  having  the  personal  enjoyment  of  the  goods 
and  chattels  at  Blenheim,  the  possession  of  which  by  the  Duke 
is  a  badge  of  fraud  as  between  him  and  Latimer.  The  possession 
of  goods  not  going  with  the  title,  has  always  been  admitted  as  a 
badge  of  fraud.  That  has  been  evaded  in  this  case  by  putting  a 
person  in  possession.    Why  is  that  person  in  possession  of  the 

[  *264  ]  goods  at  Blenheim,  except  for  the  purpose  of  saying  *that  the 
Duke  is  not  in  possession  ?  But  the  Duke  has  the  substantial 
benefit  of  the  goods :  he  has  the  entire  usufruct  of  the  whole. 
How  is  that  consistent  with  the  allegation  that  Latimer  is  in 
possession  of  the  whole  ?  The  case  is  not  free  from  suspicion. 
The  plaintiff  says — ''The  fact  of  the  Duke  of  Marlborough 
residing  at  Blenheim  in  possession  of  goods  upon  which  I  have  a 
right  of  execution,  as  the  fruit  of  my  judgment,  while  at  the 
same  time  another  party  alleges  that  he  has  the  possession  of 
them,  is  itself  a  circumstance  which  demands  inquiry ;  therefore 
I  am  not  bound  to  take  the  oath  of  Latimer  as  to  the  claim 
which  he  sets  up.  I  require  an  investigation  of  the  amount  of 
that  claim,  and  the  circumstances  in  which  I  find  the  goods 
placed  justify  the  inquiry."  If  they  had  been  in  the  possession 
of  Latimer  subject  to  the  claim  of  the  Duke  of  Marlborough  to 


TOL.  xLvn.]    1886.    EX.  EQ.    2  T0UN6E  &  COLL,  264—266.  419 

redeem,  it  would  have  been  the  ordinary  case  of  the  first  Kbate 
mortgagee  insisting  upon  his  prior  right  to  be  redeemed.  But  latimek. 
under  the  circumstances  of  this  case — one  man  having  the  goods 
and  another  the  title  by  assignment — the  plaintiff  may  say,  **  I 
am  not  boand  without  further  inquiry  to  pay  the  8,000Z.,  and 
investigate  the  matter  afterwards.  Why  should  I  be  liable  to 
the  necessity  of  filing  another  bill  to  have  the  money  refunded?" 
Upon  the  whole  it  appears  that  the  plaintiff  has  a  judgment 
which  would  operate  upon  these  goods  except  for  Latimer's 
claim.  A  suspicion  naturally  arises  as  to  the  nature  of  that 
claim  from  the  situation  of  the  goods.  If  that  situation  is  a 
sufficient  badge  of  fraud,  it  is  a  sufficient  cause  for  investigation. 
I  do  not  mean  to  say  that  the  case  is  conclusive  against  the 
defendants,  but  I  think  there  is  sufficient  to  induce  the  plaintiff 
to  say  that  he  ought  not  to  be  bound  by  Latimer's  assertions 
without  production  of  the  deeds.  If  the  case  is  an  honest  one,  I 
see  no  reason  why  he  should  not  produce  them.  I  do  not  say  it 
is  not  an  honest  case,  but  only  that  there  is  no  reason  why  he 
should  not  produce  the  deeds  if  the  case  is  *free  from  suspicion  [  ^265  ] 
or  taint  of  fraud.  He  is  bound,  however,  to  produce  them  on 
the  ground  that  the  plaintiff,  having  an  interest  in  these  goods, 
and  having  a  right  to  redeem  Latimer's  mortgage  upon  payment 
of  the  full  amount  due  to  him,  has  an  interest  in  paring  down 
Latimer's  title,  and  in  reducing  it  to  its  proper  dimensions 
before  he  purchases  it,  and  that  it  is  not  a  case  in  which  Latimer 
can  say,  that  he  is  a  mortgagee  with  respect  to  whom  the 
plaintiff  stands  in  the  situation  of  a  mere  stranger,  or  that  the 
plaintiff  must  satisfy  the  amount  of  his  claim  before  he  can  ask 
for  the  production  of  these  deeds.  That,  I  think,  is  not  his  case. 
The  deeds  therefore  must  be  produced. 

Order  accordingly. 

[The  defendant  appealed  from  this  order,  and  the  appeal  is 
reported,  under  the  title  of  LaUiner  v.  Neate,  in  4  Gl.  <&  Fin. 
at  p.  570.  Lord  Gottenham,  L.  G.,  affirmed  the  order  on  appeal, 
Baying  (p.  587) :]  1837^ 

On  these  two  grounds,  I  think  your  Lordships  may  safely  .    ZTT  «. 
affirm  the  order  of  the  Gourt  below ;  first,  that  this  is  a  case  in        587  ] 
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Nbate  which  the  respondent  is  not  only  seeking  to  redeem,  but  is 
Latimer,  seeking  to  have  an  instrument  treated  as  a  mortgage  security, 
which  the  appellant  has  set  up  as  an  absolute  title ;  and  secondly, 
because  the  appellant,  having  set  out  what  he  states  as  the 
contents  of  the  deed,  the  respondent,  under  those  circumstances, 
is  entitled  to  see  whether  the  abstract  be  or  not  a  correct  abstract 
of  those  deeds,  of  which  he  asks  the  production.  I  therefore 
think  that  the  order  of  the  Court  below  ought  to  be  affirmed, 
with  costs. 

liORD  Bbouoham  said : 

I  entirely  agree  with  my  noble  and  learned  friend,  that  there 
can  be  no  doubt  in  this  case. 

[  588  ]  The  order  of  the  Court  below  was 

AJirmed  with  costs. 


1886.  BLIGH  V.  BRENT. 

1837.  Before  the  Lord  Chief  Baron,  Parke,  B.,  Alderson,  B., 

/««.  18-  and  gurney,  b. 

["^1  (2  Y.  &  C.  268—297  ;  S.  C.  6  L.  J.  (N.  S.)  Ex.  Eq.  58.) 

The  shares  in  the  Chelsea  Waterworks  Company  are  personal  property. 

Timothy  Brent,  being  possessed  of  several  shares  in  the 
Chelsea  Waterworks  Company,  by  his  will,  and  two  codicils 
thereto  annexed,  gave  all  his  estate  and  effects  absolutely  to  his 
wife,  Margaret  Brent,  and  appointed  Margaret  Brent  and  his 
nephew,  W.  B.  Brent,  his  executrix  and  executor.  Neither  the 
will  nor  the  codicils  were  executed  so  as  to  pass  real  estates  of 
inheritance. 

The  testator  died,  leaving  his  wife  and  nephew  surviving  him, 
whereupon  the  plaintiff,  as  heir-at-law  of  the  testator,  brought 
his  bill  against  the  widow  and  the  Governor  and  Company  of  the 
Chelsea  Waterworks,  charging  that  the  shares  in  that  Company 
are  in  their  nature  real  estates  of  inheritance  in  fee- simple,  and 
that,  as  such,  the  shares  held  by  Timothy  Brent  did  not  pass  by 
his  will,  but  descended  to  the  plaintiff,  as  his  heir-at-law ;  and 
praying  an  account  of  those  shares,  a  declaration  that  the 
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plaintiff  was  entitled  thereto,  and  that  his  name  might  be       bligh 
inserted  in  the  books  of  the  corporation  as  the  proprietor  thereof.       breht. 

Upon  the  death  of  the  widow,  the  suit  was  revived  against  the 
testator's  nephew,  as  the  personal  representative  both  of  the 
testator  and  the  widow. 

The  cause  came  on  for  hearing  before  Alderson,  B.,  at  the 
sittings  after  Trinity  Term,  1886,  when  his  Lordship  was  pleased 
to  direct  that  the  cause  should  be  heard  before  *the  full  Court,  [  *269  y 
which  was  now  done  accordingly ;  the  question  being  whether 
the  shares  so  held  by  the  testator  descended  as  real  estate  to  the 
plaintiff,  as  the  testator's  heir-at-law,  or  passed  as  personalty 
under  the  testator's  will  to  his  personal  representative. 

This  question  depended  upon  the  construction  of  the  Acts  of 
Parliament  and  charters  by  which  the  Company  was  established, 
and  is  now  supported. 

[The  provisions  of  these  Acts  and  charters  are  sufficiently  set 
forth  in  the  following  judgment  for  the  purpose  of  this  report :] 

Mr.   Simpkinsan,  Mr.  CressweUy  and  Mr.   Toller^   for  the        [  275  ] 
plaintiff,  [cited  Rex  v.  Coiporatimi  of  Bath  (1),  Rex  v.  Rochdale 
Waterworks  Company  (2),  Rex  v.  Brighton  Gas  Light  Company  (3), 
Rex  V.  Chelsea  Waterworks  Company  (4),  and  other  cases]. 

The  Attomey-Oeneral,  Mr.  Boteler,  and  Mr.  Prescott  White,       [  28H  ] 
for  the  defendants,  the  Governor  and  Company  of  the  Chelsea 
Waterworks  [distinguished  the  cases  which  had  been  cited] . 

(Parkb,  B.  :  Tour  argument  is,  that  the  shareholder  has  no       [  288  ] 
right  to  the  specific  profits,  or  to  the  possession  of  any  part  of 
the  realty,  but  only  to  a  share  of  the  capital,  according  to  the 
amount  of  his  capital  subscribed.) 

That  is  the  argument  now  submitted  to  the  Court.     *    *    * 

Upon  the  whole,  the  present  case  must  be  governed  by  that  of       [  289  ] 
Weekley  v.  Weekley  (6),  which  is  a  full,  precise,  and  explanatory 
decision  upon  the  subject. 

(1)  13  R.  B.  333  (14  East,  609).  (5)  In  tl^  case,  heard  at  the  Bolls 

(2)  1  M.  &  S.  634.  onthedthFebruary,1781,SirTHOMA8 

(3)  29  B.  B.  290  (5  B.  k  C.  46C ;  Sbwell   held    that    shares    in  the 
H  Dowl.  &  By.  308).  Chelsea  Waterworks  were  persona) 

(4)  39  B.  B.  438  (d  B.  &  Ad.  156  ;  estate.— O.  A.  S. 
2  N.  ft  M.  765;. 
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Blioh  Mr.   G.   Richards   and   Mr.  Stevens,  for   the   defendant, 

Bbbnt.      William  Brent.    ♦    ♦    * 

[  290  ]  Mr.  SvnpkinaoHf  in  reply.     ♦    ♦    * 

1887.        Aldebson,  B.,  now  delivered  the  judgment  of  the  Court  : 

Jan,  19. 

This  was  a  bill  praying  in  substance  that  the  defendant, 

L  ^^  ]  Margaret  Brent,  widow  and  executrix  of  Timothy  Brent 
deceased,  may  account  for  certain  shares  of  the  Chelsea  Water- 
works, and  that  it  may  be  declared  by  the  Court  that  the 
plainti£f  as  his  heir-at-law  became  entitled  to  those  shares, 
and  that  the  other  defendants,  the  Governor  and  Company  of  the 
Chelsea  Waterworks,  may  be  directed  to  insert  in  their  transfer 
books  the  plainti£f's  name  as  proprietor  thereof.  There  is  no 
dispute  as  to  the  facts,  and  the  only  question  for  the  Court  was, 
whether  these  shares  were  part  of  the  real  or  personal  estate  of 
the  testator.  If  the  former,  the  plaintiff  as  heir-at-law  is  entitled 
to  the  decree  he  prays,  because  the  will  is  attested  by  only  two 
witnesses ;  and  if  the  latter,  his  bill  must  be  dismissed. 

When  this  question  originally  came  before  me,  I  thought  it 
one  of  so  much  difficulty,  and  involving  such  extensive  con- 
sequences, that  I  was  desirous  the  parties  should  have  the 
benefit  of  having  the  opinion  of  my  learned  brethren  also ;  and 
accordingly,  in  conformity  to  the  practice  here  (which  is  a 
[  ^298  ]  peculiar  advantage  in  the  frame  of  the  Court  '''of  Equity  in  the 
Exchequer),  I  adjourned  the  case  to  be  heard  before  the  full  Court. 
The  case  was,  in  the  course  of  last  Michaehnas  Term,  very  fully 
and  ably  argued  before  Lord  Abinger,  my  brothers  Parke  and 
Gumey,  and  myself,  and  I  am  now  to  deliver  the  opinion  of  the 
whole  Court  on  the  point. 

The  Company  of  the  Chelsea  Waterworks  was  originally 
constituted  under  the  provisions  of  the  statute  8  Geo.  I.,  1728. 
By  that  Act,  certain  persons  named  therein  were  constituted 
commissioners,  undertakers,  and  trustees  for  carrying  into  effect 
the  works  then  projected,  and  for  afterwards  maintaining  them. 
For  that  purpose  his  Majesty  was,  by  a  subsequent  clause, 
empowered  to  incorporate  them,  by  the  name  of  the  Governor 
and  Company  of  the  Chelsea  Waterworks.    And  they  were  to 
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have  the  power  of  purchasing  lands  not  exceeding  1,000Z.  per  Bligh 
annum,  and  to  sell  and  dispose  thereof  at  their  pleasure,  and  biiest. 
to  do  all  necessary  works,  and  to  be  subject  to  such  rules, 
qualifications,  and  appointments  as  his  Majesty  should  think 
reasonable  to  be  inserted  in  the  charter.  And  might  also  be 
empowered  to  make  bye-laws  from  time  to  time,  for  the  good 
government  of  the  corporation. 

In  pursuance  of  this  power,  a  charter  of  incorporation  was 
granted  almost  immediately  afterwards  by  George  the  First. 
That  charter  followed  the  directions  of  the  statute,  and  gave  the 
corporation  power  to  purchase  lands,  &c.,  so  as  they  did  not 
exceed  in  value  1,000Z.  per  annum,  and  also  estates  for  life  or 
lives,  and  for  years,  and  goods  and  chattels  of  what  nature 
or  value  soever,  for  the  better  carrying  on  and  effecting  the 
purposes  of  the  Company,  not  exceeding  the  value  of  the  joint 
stock  of  the  corporation  therein-after  mentioned  and  limited, 
and  to  be  taken  and  computed  as  part  thereof. 

The  twenty-third  section  empowered  the  corporation  by 
subscription  to  raise  a  joint  stock,  not  exceeding  40,0002.,  and 
to  manage  the  same  from  time  to  time,  and  *to  receive  the  [  *294  ] 
benefit  and  advantage  of  the  same  to  the  use  of  them  the  said 
Governor  and  Company  and  their  successors,  according  to  such 
shares  and  proportions  as  they  or  any  of  them  have  or  shall 
have  therein.  And  then  it  provided,  that  every  person  sub- 
scribing and  contributing  any  sum  or  sums  of  money  should, 
by  virtue  thereof,  become  members  of  the  said  corporation,  and 
should  be  entitled  to  a  share  or  shares  in  such  joint  stock 
(previously  fixed  at  20Z.  each),  equal  to  the  sum  or  sums  of 
money  so  by  him  actually  contributed,  and  paid  in,  and  no 
greater ;  and  should  be  enabled  to  sell,  assign,  and  transfer  the 
same,  or  any  part  thereof,  (not  being  less  than  one  whole  share, 
as  by  a. subsequent  clause  provided,)  by  transfers  in  the  Com- 
pany's books,  in  such  manner  as  should  be  by  a  general  court 
directed,  or  by  his  last  will  and  testament ;  and  the  person  to 
whom  such  assignment  or  transfer,  or  disposition  by  last  will 
and  testament,  should  be  made,  should  by  virtue  thereof  become 
member  of  the  said  corporation. 

What,  then,  is  the  intention  of  the  Crown  and  Legislature  to. 
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Blioh  be  collected  from  all  these  particulars,  as  to  the  nature  of  the 
Bbent.  interest  which  each  shareholder  is  to  have  ?  That  is,  in  truth, 
the  whole  question  in  this  cause.  Now,  in  the  first  place,  we 
have  a  corporation  to  whose  management  the  joint  stock  of 
money  subscribed  by  its  individual  corporators  is  entrusted. 
They  have  power  of  vesting  it  at  their  pleasure  in  real  estate  or 
in  personal  estate,  limited  only  as  to  amount,  and  of  altering 
from  time  to  time  the  species  of  property  which  they  may  choose 
to  hold ;  and,  in  order  to  give  them  greater  facilities  and 
advantages,  certain  powers  are  entrusted  to  the  undertakers  by 
the  Legislature,  and  that  even  before  they  were  constituted  a 
body  corporate,  of  laying  down  pipes,  and  thereby  occupying 
land  for  the  purposes  of  their  undertaking.  These  powers 
render  the  use  of  joint  stock  by  the  body  corporate  more 
profitable,  but  they  form  no  part  of  the  joint  stock  itself ;  and 
[  *295  ]  one  ^decided  test  of  this  is,  that  they  belong  inalienably  to  the 
corporation,  whereas  all  the  joint  stock  is  capable  ei^pressly 
of  being  sold,  exchanged,  varied,  or  disposed  of  at  the  pleasure 
of  the  corporate  body.  It  is  of  the  greatest  importance  to  look 
carefully  at  the  nature  of  the  property  originally  entrusted,  and 
that  of  the  body  to  whose  management  it  is  entrusted:  the 
powers  that  body  has  over  it,  and  the  purposes  for  which  these 
powers  are  given.  The  property  is  money — the  subscriptions  of 
individual  corporators.  Li  order  to  make  that  profitable,  it  is 
entrusted  to  a  corporation  who  have  an  unlimited  power  of 
converting  part  of  it  into  land,  part  into  goods ;  and  of  changing 
and  disposing  of  esfch  from  time  to  time ;  and  the  purpose  of 
all  this  is,  the  obtaining  a  clear  surplus  profit  from  the  use  and 
disposal  of  this  capitlkl  for  the  individual  contributors. 

It  is  this  surplus  profit  alone  which  is  divisible  among  the 
individual  corporators.  The  land  or  the  chattels  are  only  the 
instruments  (and  those  varying  and  temporary  instruments), 
whereby  the  joint  stock  of  money  is  made  to  produce  profit. 
Suppose  the  subscription  had  not  been  by  the  individual  corpora- 
tors, but  that  strangers  having  collected  the  money,  had  put  it 
into  the  management  of  a  corporate  body  having  particular 
privileges,  and  had,  after  giving  them  power  to  vest  the  money  at 
their  pleasure,  stipulated  to  receive  these^  profits,  could  it  be 
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contended  that  the  nature  of  the  property  of  the  eubscribers       Blioh 
depended  on  the  mode  of  management  by  the  independent  body  ?       bkwt. 
And  yet  that  is,  in  truth,  this  case ;  for  the  individual  members 
of  a  corporation  are  quite  as  distinct  from  the  metaphysical 
body  called  ''  the  corporation,"  as  any  others  of  his  Majesty's 
subjects  are. 

This  case  varies  most  materially  from  those  which  were  cited 
in  the  argument.  In  the  New  River  case,  the  individual  cor- 
porators have  the  property.  The  corporation  have  only  the 
management  of  it.  Lord  Habdwickb,  *in  the  case  in  Atkyns  (i),  [  *296  ] 
expressly  puts  it  on  that  ground.  "  They  have  the  legal  right/' 
he  says ; ''  they  may  bring  an  ejectment  for  so  much  land  covered 
with  water ; "  and  the  only  difference  between  the  shareholders  of 
the  King's  half  and  the  others  is,  that  the  corporation  of  manage- 
ment have,  as  to  these  shares,  perhaps,  the  legal  estate  in  them, 
the  equitable  estate  being  in  the  individual  proprietors.  In  that 
case,  too,  the  property  given  to  the  corporation  was  real  property, 
which  they  are  to  manage  for  the  good  of  all.  They  have  no 
powers  of  converting  it  into  any  other  sort  of  property,  but  must 
keep  it,  and  make  a  profit  from  it  as  it  is,  viz. :  as  real  property. 

The  same  observatiotis  apply  to  Buckeridge  v.  Ingram  (2),  the 
Avon  Navigation,  with  this  addition,  that  there  the  undertakers 
do  not  appear  to  have  been  a  corporation  at  all.  And  in  both 
the  shares  are  transferred  to  the  shareholders  and  their  heirs. 
But  here,  the  case  is  wholly  different — the  property  entrusted  is 
money ;  the  corporation  may  do  what  they  like  with  it,  and  may 
obtain  their  profit  in  any  way  they  please  from  the  employment 
of  their  capital  stock.  If  they  thought  that  they  could  with 
greater  profit  supply  water  by  conveying  it  in  carts  or  the  like, 
they  would  have  a  perfect  right  so  to  do.  It  would  be  strange 
that  the  nature  of  these  shares  should  continually  fluctuate,  and 
be  sometimes  real  estate  and  sometimes  personal,  according  as 
the  corporation  in  the  course  of  their  management  should  choose 
to  hold  real  or  personal  property.  Suppose  a  man  made  his 
will  attested  by  two  persons,  and  at  a  time  when  the  corporation 
held  only  personal  estate.  It  is  good.  He  becomes  lunatic,  or 
is  incapable  from  age,  and  then  real  property  is  bought  by  the 
(1)  3  Atk.  388.  (2)  2  Ves.  Jr.  6d2. 
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Bliob  corporation.  Ib  his  will  to  be  set  aside?  And  yet  he  cannot 
Bbemt.      make  another. 

Then,  in  what  way  has  this  property  always  been  treated  ?  If 
[  '297  ]  we  look  to  the  wording  of  the  charter,  the  *language  is  much 
more  suitable  to  personal  than  to  real  estate.  Indeed,  on  the 
latter  supposition,  it  is  very  inaccurate.  Again,  the  form  of 
transfer  appointed  by  the  Legislature,  (for  that  which  is  done 
under  the  provisions  of  the  charter  is,  in  fact,  done  by  the 
Legislature,  and  is,  indeed,  subsequently  recognised  by  it), 
is  applicable  to  personal  estate  only.  These  shares  are  not 
transferred  to  A.  B.  and  his  heirs,  but  A.  B.,  his  executors, 
administrators,  and  assigns,  and  so  they  have  always  been. 
This  form,  indeed,  may  be  considered  as  almost  a  contemporary 
exposition  of  the  law  on  this  point. 

Lastly,  in  Weekley  v.  Weekley,  this  point  came  expressly  under 
the  consideration  of  Sir  Thomas  Sewell,  Master  of  the  Bolls, 
and  he  decided  that  these  shares  were  personal  property. 

Upon  the  whole,  therefore,  we  .think  that  the  principles  of 
law,  the  usage  of  the  Company,  and  the  distinct  authority  of 
one  decided  case,  are  sufficient  to  warrant  us  in  coming  to  the 
conclusion  that  these  shares  are  personal  property. 

The  result  is,  that  the  bill  must  be  dismissed  with  costs. 

Decree  accordingly. 


1886.  CROPPER  V.  KNAPMAK. 

^Il3^*  (2  Y.  &  C.  338—347  ;  6  L.  J.  (N.  S.)  Ex.  Eq.  9.) 

f  ^^^  J  Where  one  of  two  executors  was  a  partner  with  the  testator,  the 

residuary  legatees  may  sustain  a  bill  for  an  account  of  the  partnership 
transactions  against  the  executors,  though  collusion  between  them  is 
neither  charged  nor  proved. 

The  original  bill  was  filed  in  1881,  by  the  residuary  legatees 
under  the  will  of  William  Gibbon,  against  Enapman  and  Gibbon, 
the  executors  under  that  will,  praying  for  an  account  of  the 
personal  estate  and  effects  of  the  testator  which  had  come  to 
their  hands ;  that  after  the  payment  of  the  debts  and  legacies 
the  residue  might  be  ascertained,  and  paid  to  the  plaintiffs, 
according  to  their  respective  interests ;  and  that,  in  taking  the 
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account,   the  defendant  Knapman  might  stand  charged  with      Cropper 
the  sum  of  627^.,  with  interest  thereon  at  41.  per  cent,  from     kjtapmak. 
the  Ist  of  July,  1828,  which  sum  was  alleged  to  be  due  from 
Knapman  to  the  testator,  at  the  time  of  his  death,  for  money 
lent,  &c. 

Knapman,  by  his  answer,  denied  the  debt,  but  stated  that  he 
and  the  testator  had  been  engaged  together  in  a  certain  building 
speculation,  upon  which  he  had  originally  advanced  6272. ;  that 
part  of  this  money  had  been  repaid  in  the  course  of  the  several 
transactions  between  him  and  the  testator  mentioned  in  the 
schedule  to  his  answer,  but  *that  there  yet  remained  a  balance  [  *339  ] 
due  to  him  from  the  estate  of  the  testator  of  85Z. 

The  cause  came  on  for  hearing  before  Lord  Lyndhurst,  in 
February,  1884,  when  a  decree  was  made,  referring  it  to  the 
Master  to  take  the  common  account.  No  order  was  made  with 
respect  to  the  alleged  debt  of  627/. 

In  taking  the  accounts  before  the  Master,  the  above  sum  of 
6272.  was  claimed  by  the  plaintiffs,  as  the  balance  of  the  part- 
nership account  in  the  hands  of  Knapman.  On  the  other  hand, 
Knapman  denied  the  debt,  and  claimed  the  balance  before 
referred  to  of  852. ;  and  upon  his  objection,  that  the  Master, 
under  the  decree,  had  no  authority  to  take  the  accounts  connected 
with  the  building  speculation,  the  Master  declined  going  into 
them.  No  interrogatory  with  respect  to  these  accounts  was 
exhibited  before  the  Master,  nor  was  any  special  application 
made  to  the  Court  for  that  purpose. 

Under  these  circumstances,  a  supplemental  bill  was  filed  against 
Knapman,  and  his  co-executor  Gibbon,  to  render  effective  the 
object  of  the  original  bill.  After  charging  that  Knapman  had 
been  applied  to  by  the  plaintiffs,  but  had  refused  to  come  to  a 
full  account  of  his  receipts  and  payments  in  respect  of  the  above 
building  speculation  between  him  and  the  testator,  and  that 
the  other  defendant,  his  co-executor  Gibbon,  refused  to  take 
any  proceedings  against  him  to  compel  him  to  come  to  such 
account,  &c.,  the  bill  prayed  that  an  account  might  be  taken  of 
all  monies  received  and  paid  by  Knapman  and  the  testator 
respectively,  on  account  of  the  above  speculation,  that  the 
balance  due  from  Knapman  might  be  ascertained,  and  that  he 
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Cboppkb  might  be  charged  with  such  balance  in  taking  the  accounts 
Knapmak.  directed  by  the  decree  in  the  former  suit,  the  plaintiffs  being 
willing,  in  the  taking  of  the  accounts  under  such  decree,  that 
credit  should  be  given  to  Knapman  for  what,  if  anything,  should 
be  found  due  to  him  from  the  estate  of  the  testator,  in  respect 
[  *340  ]  of  '''the  joint  speculation  ;  and  that  the  bill  might  be  deemed 
and  taken  as  and  for  a  supplemental  bill  to  the  original 
bill,  &c. 

Knapman,  by  his  answer  to  this  bill,  denied  that  the  plaintiflfis 
had  applied  to  him  to  account,  or  that  he  had  refused  to  comply 
with  such  application,  except  as  before  stated ;  and  Oibbon 
denied  collusion  with  Knapman,  or  that  he  had  been  applied  to, 
or  had  refused  to  take  proceedings  to  compel  him  to  come  to 
such  account.  He  stated,  that  he  was  a  stranger  to  the  matters 
inquired  after,  and  submitted  that  he  ought  not  to  have  been  a 
party  to  the  suit,  and  that  the  bill  ought  to  be  dismissed  against 
him,  with  costs. 

Knapman  dying  in  August,  1885,  the  suit  was  revived  against 
his  executors. 

Mr.   Simpkinson  and  Mr.   Sutton  Sharpe^  for  the  plain- 
tiffs.    *     ♦     ♦ 

[  342  ]  Mr.  Temple  and  Mr.  Blunt,  for  the  defendant : 

[  344  ]  '''     *    The  rule  of  a  court  of  equity  is  that  those  parties  only 

shall  appear  upon  the  record  who  are  necessary  to  protect 
particular  interests.  The  residuary  legatees  had  a  clear  right 
to  sue  Knapman  qua  executor,  but  not  qua  debtor.  In  the 
latter  character  the  co-executor  alone  was  entitled  to  sue 
him.     ♦     ♦     ♦ 

[  845  1  -^^^  Simpkinson,  in  reply,  cited  Bowsher  v.  Watkimt  (i), 

Aldbrson,  B.  : 

I  do  not  think  that  this  is  a  case  of  collusion  ;  but  it  appears 
to  me  that  the  plaintiffs  are  entitled  to  the  relief  which  they  pray, 
against  the  defendants  Ejiapman  and  Gibbon. 

(1)  32  E.  E.  210  (1  Euss.  &  My.  277). 
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[His  Lordship  having  stated  the  facts,  continued  :]  Cboppbk 

It  is  admitted  that  if  this  bill  is  properly  filed,  the  answer  of  Knapmak. 
the  executors  gives  the  plaintiff  a  right  to  this  account.  The  [  ^^7  ] 
defendants  do  not  state  any  thing  in  their  answer,  which  excludes 
the  account  from  the  Master's  office;  and  the  moment  they 
admit  an  open  account  of  this  nature,  it  becomes  convenient 
for  a  court  of  equity  to  adjust  it  finally.  Therefore,  without 
pronouncing  what  may  be  the  ultimate  result,  I  shall  direct  it  to 
be  taken  as  prayed  by  the  bill. 

I  think  that  Gibbon  should  have  his  costs  in  this  suit. 

I  do  not  think  that  it  was  necessary  to  charge  collusion  between 

the  defendants.     The  executor  of  an  executor  who  was  a  partner 

is  out  of  the  rule.  ^  ,.     , 

Decree  accordingly. 


BAINBEIDGE  v,  LORD  ASHBURTON(l).  isse. 

(2  Y.  &  C.  347—349.)  2fe^4. 

A  trustee,  after  devising  certain  real  estates  to  different  persons,  gave  [  347  ] 
and  devised  all  his  real  estates,  not  before  disposed  of  by  his  will,  to 
A.  £.,  his  heirs,  executors,  administrators,  and  assigns,  according  to 
the  tenure  and  nature  thereof  respectively,  to  and  for  his  and  their 
own  use  and  benefit:  Held,  that,  under  this  devise,  the  trust  estate 
passed. 

Bt  the  will  of  Lady  G.  Beauclerk,  certain  real  estates  were 
vested  in  Aubrey,  Earl  of  Burford,  Thomas  Brand,  and  Alexander 
Adair,  and  their  heirs,  upon  certain  trusts  for  the  benefit  of  the 
plaintiff's.  The  will  contained  a  direction  that  upon  the  death  or 
refusal  to  act  of  either  of  the  trustees  therein  named,  or  of  any 
future  trustee  or  trustees  to  be  appointed  for  the  purposes  therein 
mentioned,  or  any  of  them,  a  new  trustee  or  trustees  should 
from  time  to  time  be  named  or  chosen  by  such  trustees,  or  the 
survivors  or  survivor  of  them,  in  order  to  continue  and  carry  on 
the  same  trusts ;  to  the  end  that  there  might  always  be  three 
persons  in  being  for  the  support  and  management  of  the  affairs 
of  the  said  trusts. 

The  trustees  all  died  without  ever  having  executed  the  power       [  348  ] 

(1)  As  to  real  estate  (other  than  trustee,  see  now  the  Conveyancing 
copyholds)  vested  in  a  sole  surviving     Act,  1881 ,  s.  30. — O.  A.  S. 
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Bainbridos  of  appointing  new  trustees.     Mr.  Adair,  who  was  the  sorvivor  of 
LosD        them,  by  his  will,  after  devising  certain  specific  real  estates  to 

abhbubton.  various  persons,  gave  and  devised  all  his  real  estates,  not 
thereinbefore  otherwise  disposed  of,  unto  the  defendant,  Lord 
Ashburton,  described  in  the  will  as  the  testator's  godson 
Alexander  Baring,  his  heirs,  executors,  administrators,  and 
assigns,  according  to  the  tenure  and  nature  thereof  respectively, 
to  and  for  his  and  their  own  use  and  benefit. 

The  defendant  having  declined  to  appoint  a  new  trustee,  on 
the  ground  that,  under  the  circumstances,  the  power  of  appoint- 
ment was  no  longer  capable  of  being  carried  into  effect,  the 
present  bill  was  filed  for  the  purpose  of  having  a  new  trustee 
appointed,  and  that  the  defendant  might  convey  the  trust 
property  to  him ;  and  the  only  question  was,  whether  the  trust 
estates  were  devised  to  the  defendant  by  the  will  of  Mr.  Adair. 

Mr.  Simpkinaon  and  Mr,  Hebei-den,  for  the  plaintiffs : 

[  849  ]  *     *    In  Ex  parte  Brettell  (i)  a  general  residuary  devise  to 

the  testator's  natural  son  and  his  heirs,  *'  to  and  for  his  and 
their  own  proper  use  and  behoof,"  was  held  by  Lord  EiiDON 
not  to  pass  a  trust  estate.  But  in  the  subsequent  case  of  L/ord 
Brayhroke  v.  Inskip  (2),  Lord  Eldon  explained  that  the  mere  words 
'*  own  use  and  behoof,"  &c.,  would  not  affect  the  general  rule, 
unless  there  were  other  parts  of  the  will  which  had  that  tendency. 

Mr.  De  Gex,  for  the  defendant,  submitted  to  the  judgment 
of  the  Court. 

Aldebson,  B.  : 

Li  Lord  Brayhroke  v.  Inskip,  Lord  Eldon  put  the  case  upon 
this  ground,  that  in  order  to  prevent  the  trust  estate  passing  to 
the  devisee,  there  must  be  words  to  confine  the  devisee  to  that 
property  in  which  he  was  to  have  the  beneficial  interest ;  and  he 
explains  the  case  of  Ex  parte  Brettell,  as  not  turning  merely  upon 
the  words  *'  to  his  own  use  and  behoof,"  but  upon  the  circum- 
stances of  the  case.  The  devise  was  to  an  infant,  who  was  the 
testator's  natural  son,  and  Lord  Eldon  thought,  that  taking  the 
(1)  6  Yes.  577.  (2)  7  E.  R.  106  (8  Vee.  417). 
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whole  will  together,  the  testator  intended  the  devisee  to  take  an 

estate  which  he  could  enjoy  as  beneficially  as  he  could  his  own. 

Here  the  words  of  the  will  are  very  general,  and  there  is 

nothing  to  prevent  the  Court  from  putting  upon  them  as  large  a 

construction  as  possible,  in  order  to  give  effect  to  the  intention  of 

the  testator.    It  would  be  a  very  minute  distinction  to  draw  any 

line  between  the  words  ''benefit"  and  "behoof."     The  decree 

must  therefore  be  as  prayed. 

Decree  accordingly. 


Bainbridob 

V, 

Lord 

ASHRURTON. 


BARKER  V.  GREENWOOD  (1). 

(2  Y.  &  C.  414--420;  S.  C.  6  L.  J.  (N.  S.)  Ex.  Eq.  64 ;  1  Jur.  541.) 

If  a  man,  being  indebted  to  his  own  agent,  authorize  the  agent  to 
reoeiye  money  due  to  him  from  his  debtor,  intending  that  the  agent 
should  thereout  pay  himself  his  own  debt,  he  thereby  gives  the  agent 
an  implied  authority  to  receive  payment,  to  the  extent  of  his  own  debt, 
in  any  manner  he  may  think  fit;  consequently,  the  amount  of  the 
agent's  own  debt  may  be  written  off  in  account  between  him  and  the 
debtor. 

A  debtor,  who  pays  the  amount  of  his  debt  to  the  agent  of  his 
creditor,  must  pay  it  in  cash,  unless  he  can  show  that  the  agent  had 
authority  to  receive  payment  in  any  other  way. 

In  the  year  1818,  Francis  Henry  Barker,  being  indebted  to  the 
defendant  in  various  sums  of  money,  and  having  sold  to  him  his 
life  interest  in  certain  property  situate  at  Glapcott  and  Walling- 
fordy  in  the  county  of  Berkshire,  contracted  to  sell  to  him  the 
reversion  in  fee  of  that  property  at  the  price  of  1,500Z.  The 
contract  was  not  reduced  into  writing,  but  the  treaty  for  the  sale  - 
was  conducted  by  one  Churchill,  who  had  for  many  years  acted 
as  solicitor  and  agent  of  Barker.  The  purchase  was  not 
completed  till  the  year  1828.  In  February,  1822,  while  a 
considerable  sum  still  remained  due  from  the  defendant  on 
account  of  the  purchase  money,  Barker  executed  the  several 
conveyances  of  the  property  to  the  defendant,  and  delivered 
them  to  Churchill.  He  at  the  same  time  wrote  and  sent  to  the 
defendant  a  letter  in  the  following  words  :  *'  Dear  Sir, — I  have 
executed  the  conveyance  to  you  of   the  estate  at  Clapcott  and 

(1)  Ex  parte  Stvinhank,  la  re  Shanks  (1879)  11  Ch.  D.  626;  Crosaley  v. 
MaffHiac  [1893]  1  Ch.  694,  67  L.  T.  798. 


1836. 

Deo.  20,  21. 

1887. 

Jan.  18. 

[414] 
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Babkeb      Wallingford,  and  the  balance  of  the  sum  dne  from  you  to  me  you 
Gbeekwood.  ^^  please  to  pay  to  Mr.  Samuel  Churchill,  on  the  deeds  being 

[  *4i5  ]  delivered ;  the  interest  '''upon  the  purchase  money  you  will 
also  be  so  good  as  to  settle  with  Mr.  Churchill.  I  am,  &c., 
F.  H.  Babkbr." 

In  March,  1822,  the  sum  remaining  due  from  the  defendant  to 
Barker,  in  respect  of  the  purchase-money,  was  10,76(M.  4«.  8|d. 
According  to  an  account  kept  by  Churchill,  and  in  his  hand- 
writing, this  sum  was  reduced  from  time  to  time  by  successive 
payments  made  by  the  defendant,  the  last  payment  being  made 
on  the  10th  April,  1828.  Affixed  to  the  last  item  in  the  account 
were  the  following  words:  ''This  account  settled  with  Mr. 
Greenwood,  and  the  whole  sum  received  by  me  as  agent  to  Mr. 
Barker,  Samuel  Chijbchill."  The  account  likewise  contained 
the  following  item  :  "  March  25th — Received  of  Mr.  Greenwood, 
on  further  account,  as  the  agent  and  by  ihe  authority  of  Mr. 
Barker,  7,6762. 19«.  10(2."  This  sum  however  was  not  actually 
paid  to  Churchill,  but  was,  in  October,  1822,  written  off  in  an 
account  between  Churchill  and  the  defendant,  Churchill  being  the 
receiver  of  interest  and  other  sums,  which  were  from  tune  to 
time  payable  to  the  defendant.  At  the  time  when  this  trans- 
action took  place,  the  deeds  of  conveyance,  which  had  been 
executed  by  Barker,  were  delivered  by  Churchill  to  the  defendant. 
In  March,  1827,  a  commission  of  bemkrupt  issued  against 
Churchill,  and  Barker,  having  at  that  time  some  claims  against 
Churchiirs  estate,  wrote  to  the  defendant  for  an  explanation  of 
Churchiirs  accounts  relative  to  the  purchase  made  by  the  defen- 
dant. In  answer  to  this  application  the  defendant  wrote  as 
follows :  ''On  the  settlement  of  the  long  standing  accounts 
between  us  by  Mr.  Samuel  Churchill,  on  the  25th  March,  1822, 
there  was  a  balance  of  10,760Z.  is.  S^d.  due  to  you,  which  was 
paid  to  Mr.  Churchill  by  two  payments ;  the  first  payment  was 
7,6752.  19^.  lOd.  The  second  payment  was  8,0842.  4«.  lOid. 
Mr.  East,  Mr.  C.'s  clerk,  is  acquainted  with  all  the  particulars." 

[  *416  ]  Barker  having  died  in  February,  1880,  the  present  bill  ^was 

filed  by  his  executrix,  charging  that  the  statements  made  by  the 
defendant  and  Churchill,  that  the  sum  of  7,6752. 19^.  10c2.  had 
actually  been  paid,  were  false  and  fraudulent ;  that  the  giving  of 
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credit  by  Churchill  to  the  defendant  for  that  sum  was  the  result  Babkkb 
of  a  colIusiYe  scheme  between  the  defendant  and  Churchill,  and  qbesn'wood. 
was  unknown  to  Barker  up  to  the  time  of  his  death,  and  that  it 
did  not  amount  in  law  or  equity  to  payment  of  that  sum  by  the 
defendant  to  or  for  the  use  of  Barker.  The  bill  prayed  a  declara- 
tion that  Barker  and  his  representatives  had  a  lien  in  equity  on 
the  purchased  estates,  for  the  purchase-money  remaining  unpaid ; 
and  that  an  account  might  be  taken  of  such  purchase-money ; 
and  that  in  taking  the  account  the  defendant  might  be  allowed 
credit  for  such  sums  of  money  only  as  he  had  actually  paid  to 
the  use  of  Barker,  and  not  for  any  monies  written  off  in  account 
between  the  defendant  and  Churchill. 

The  defendant,  by  his  answer,  denied  the  charges  of  collusion, 
and  stated  his  belief  that  Barker  was  well  acquainted  with  the 
manner  in  which  the  purchase  was  paid.  He  also  stated,  that 
he  did  not,  by  using  the  word  " payments "  and  ''payment "  in 
his  letter  to  Barker,  mean  to  represent  to  Barker  that  the  pay- 
ment of  the  sum  of  7,6961. 19«.  lOd.  was  made  in  cash,  but  he 
used  those  words  solely  in  explanation  of  Churchill's  accounts 
as  required  by  Barker,  and  to  show  that  in  those  accounts 
Barker  was  entitled  to  credit  for  the  sums  mentioned. 

In  support  of  the  defendant's  case,  several  letters  were  read  to 
show  that  in  October,  1822,  Barker  was  indebted  to  Churchill,  and 
intended  that  the  debt  should  be  paid  out  of  the  monies  coming 
from  the  defendant,  but  the  amount  of  the  debt  did  not  appear. 

Mr.  Swanston,  Mr.  EUison^  and  Mr.  O.Richards  for  the 
plaintiff : 

The  fact  that  this  sum  was  written  off  in  account  between  the 
defendant  and  Churchill  was  not  '''known  until  after  Barker's      [  «4i7  ] 
decease.     It  is  clear  that  Barker  supposed  it  had  been  paid 
to  his  agent  in  cash.     Churchill  had  no  authority  to  settle  * 

with  the  defendant  in  this  manner  ;  at  all  events  it  is  for 
the  defendant  to  show  that  Churchill  had  a  clear  authority 
to  make  such  an  arrangement.  An  authority  to  receive  pay- 
ment is  not  an  authority  to  set  off ;  Todd  v.  Rdd  (i),  RusaeU  v. 
Bangley(2).    *    ♦    ♦ 

(1)  4  B.  &  AM.  210 ;  3  Stark.  16.  (2)  4  B.  ft  Aid.  395. 
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Babkbb  Mr.  SimpkinAon  and  Mr.  Kenyon  Parker ^  for  the  defendant : 

r. 

Obbbnwood.       *    *    Here  the  only  question  .is,  whether  Churchill  had  a 

claim  against  Barker  equal  to  or  greater  than  the  amount  of  the 

claim  by  Barker  against  Greenwood,  in  either  of  which  cases  he 

[♦418]      *would  have  a  right  to  retain.      [They  cited]  DrinkwaUr  v. 

Goodwin  (i),  Hvdson  v.  Granger  (2). 

Mr.  SwansUm^  in  reply. 

1887.        Aldebson,  B.  : 

Jan,  18. 

This  was  a  bill  filed  by  the  plaintiff,  claiming  an  account  of 

certain  monies  paid  by  the  defendant  as  the  purchaser  of  an 
estate,  sold  by  the  late  Bev.  Mr.  Barker  to  him,  through  the 
agency  of  a  Mr.  Churchill,  a  solicitor.  The  bill  prays  a  declara- 
tion that  there  is  a  lien  on  the  estate  for  the  purchase-money 
remaining  unpaid.  There  is  no  doubt  that  if  the  purchase- 
money  remains  unpaid,  the  plaintiff  is  entitled  to  a  declaration 
and  lien.  There  is  no  doubt,  also,  as  to  the  payment  of  all  the 
purchase-money  except  the  sum  of  IfilU.  19%.  8d.  As  to  that, 
the  facts  are  these :  a  distinct  authority  was  given  to  Churchill, 
with  the  assent  of  the  plaintiff,  to  receive  the  purchase-money 
from  the  defendant.  Now,  this  sum  of  money  was  not  actually 
paid ;  but  was  on  the  19th  October,  1822,  set  off  in  an  account 
between  Churchill  and  the  defendant,  Churchill  being  indebted 
to  the  defendant  to  that  amount  at  the  time. 

I  think  it  is  satisfactorily  made  out  by  the  correspondence  that 
Mr.  Barker  was  indebted  to  Mr.  Churchill  in  some  amount,  and 
intended  that  Mr.  Churchill's  debt  should  be  paid,  and  only  the 
balance  of  the  monies  received  by  Churchill  from  the  defendant 
paid  over  to  himself. 

I  must  also  assume,  for  the  present,  which,  however,  as  far  as 
the  facts  are  before  me,  is  very  questionable,  that  the  amount  of 
this  debt,  on  the  19th  October,  1822,  was  more  than  7,675Z.  19«.  8d., 
the  sum  set  off  in  account  between  Churchill  and  the  defendant ; 
and  then  the  question  is  this, — ^if  a  man,  being  indebted  to  his 
[  *4i9  ]  own  agent,  ^authorize  that  agent  to  receive  money  due  to  him 
from  his  debtor,  intending  that  he  should  thereout  pay  himself 

(1)  CJowp.  251.  (2)  24  E.  E.  261  (6  B.  &  Aid.  27). 
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his  own  debt,  does  he  authorize  that  agent  impliedly,  to  the  Babkeb 
extent  at  least  of  that  debt,  to  receive  payment  in  any  way  he  gbeknwood. 
may  think  fit?  I  think  he  does.  An  agent,  with  a  general 
authority  like  this,  is,  as  it  seems  to  me,  only  bound  to  receive 
payment  in  such  a  way  as  thereby  to  put  it  in  his  power  com- 
pletely to  discharge  the  duty  he  himself  owes  to  his  principal. 
If,  therefore,  he  is  bound  to  pay  the  whole  over  to  the  principal, 
he  must  receive  it  in  cash  from  the  debtor.  And  a  person 
who  pays  such  an  agent,  and  who  means  to  be  safe,  must  see 
that  the  mode  of  payment  does  enable  the  agent  to  perform  this, 
his  duty.  If,  therefore,  the  agent  be  not  a  creditor  of  his 
principal,  he  must  receive  the  whole  in  cash  ;  for,  otherwise,  he 
does  not,  by  the  act  done  between  him  and  the  debtor,  put  himself 
into  the  situation  of  being  able  to  pay  it  over.  Such  were  the 
cases  of  Todd  v.  Reid  (1),  Russell  v.  Bangley  (2),  Bartlett  v. 
PentUmd  (3),  and  Scott  v.  Irving  (4).  For  in  those  cases  the 
assured  was  entitled,  as  between  himself  and  the  broker,  to  the 
whole  amount  which  the  latter  might  have  received  in  cas^ 
from  the  underwriter.  But  if  the  agent  be  himself  a  creditor  of 
the  principal,  and  the  principal  intends,  when  he  makes  him  his 
agent  to  receive,  that  he  shall  retain  his  own  debt  out  of  the  sum 
received,  his  only  duty  is  to  pay  over  to  the  principal  the 
balance,  after  deducting  his  own  debt.  If  he  therefore  takes 
care  to  receive  in  cash  that  balance,  he,  as  it  seems  to  me,  puts 
himself  into  a  situation  as  completely  to  discharge  his  duty  as  if 
he  had  received  the  whole  in  cash.  For  what  possible  difference 
can  it  make  to  the  principal  whether  his  agent  receives  the 
whole  and  retains  part,  or  only  receives  that  balance  which  he 
himself  is  entitled  to  receive  from  the  agent  ?  A  person  ^however,  [  *42o  ] 
who  does  not  take  the  ordinary  and  proper  course  of  paying  the 
whole  in  money,  must  take  care  to  be  able  to  prove  that  the  agent 
is  in  this  situation.  If,  therefore,  he  pays  by  a  settlement  in 
account,  he  takes  upon  himself,  in  such  a  case  as  this,  the  risk 
S)f  being  able  to  show  the  debt  due  from  the  principal  to  the 
agent,  and  the  specific  circumstances  under  which  the  agent  was 
appointed  to  receive  the  money.     Here  these  circumstances  are 

(1)  4  B.  ft  Aid.  210.  (3)  34  B.  B.  560  (10  B.  &  C.  760). 

(2)  4  B.  &  Aid.  39d.  (4)  35  B.  B.  396  (1  B.  &  Ad.  605). 
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Babkeb      made  oat,  but  still  he  must  show  that  there  was  a  debt  due  to 
Gbksitwood.   Churchill  from  Mr.  Barker,  equal  at  least  to  the  sum  set  off  in 
account  between  himself  ^d  Churchill. 

I  propose  therefore  to  refer  this  question  to  the  Master, 
namely,  whether,  on  the  19th  of  October,  1822,  Barker  the 
testator  was  indebted  to  Churchill  in  any  and  what  amount.  If 
the  defendant  can  show  to  the  Master's  satisfaction  that  there 
was  such  a  debt  then  due,  and  that  it  exceeded  or  equalled  the 
sum  set  off  in  account  between  him  and  Churchill,  this  bill  will 
be  dismissed ;  but  certainly  without  costs,  because  the  bill  was 
most  properly  filed  to  compel  such  proof  being  given,  and  its 
necessity  arose  from  the  unusual  mode  of  settlement  adopted  by 
the  defendant.  If,  however,  the  defendant  cannot  satisfy  the 
Master  of  this,  the  plaintiff  will  be  entitled  to  a  declaration  that 
he  is  to  have  a  lien  for  the  whole,  if  there  be  no  debt — for  the 
balance,  if  the  debt  due  to  Churchill  at  the  time  in  question  (for 
the  subsequent  accounts  between  Barker  and  Churchill  are 
wholly  immaterial)  was  less  than  the  sum  set  off  in  account 
between  Churchill  and  the  defendant,  and  will  have  a  decree  with 
costs  to  that  effect. 


1887.  GUDE  V.  MUMFOED  (I). 

Ii!b.  10,  18. 

.  (2  Y.  &  C.  448—457.) 

•■J  A  testator  devised  to  J.  M.  for  his  life  "  one  umiiity  or  dear  yearly 

sum  of  100/.*' :  Held,  that  J.  M.  was  entitled  to  the  annuity  dear  of  all 
deductions  for  legacy  duty. 

The  question  whether  a  legatee  is  to  take  his  legacy  free  from  legacy 
duty,  depends  upon  the  intention  of  the  testator  as  manifested  upon  the 
face  of  the  will.  Therefore,  the  words  **  without  deduction,"  ''  dear  of 
all  deductions,"  &c.,  may  be  suffident  to  free  the  legacy  from  duty, 
although  there  be,  from  the  nature  of  the  property  on  which  it  is  duirged, 
other  outgoings  to  which  those  words  may  be  applied. 

Henry  John  Attfield  by  his  will,  after  directing  that  all  his 
just  debts,  funeral  and  testamentary  expenses  should  be  paid  and 
satisfied  by  his  trustees  and  executors  thereinafter  named,  out  of 
the  rents  and  profits  of  his  real  estates  thereinafter  devised  to, 
or  in  trust  for,  his  friend  and  relation,  Bichard  Gude  the  elder, 

(1)  In  re  Saunders  [1898]  1  Oh.  17,  67  L.  J.  Ch.  66,  77  L.  T,  460,  C.  A, 
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for  his  life,  with  remainder  to  his  son,  Bichard  Gude,  in  fee ;  and        gudk 
after  giving  several  small  pecuniary  legacies,  all  which  legacies     muiivobd. 
he  directed  ^should  be  paid  and  satisfied  by  his  said  trustees  and       [  *449  ] 
executors  out  of  the  rents  and  profits  of  his  real  estates  as  before 
mentioned,  gave,  devised,  and  bequeathed  in  the  words  following ; 
that  is  to  say,  '*  I  give  and  bequeath  all  and  singular  my  personal 
estate  and  effects  whatsoever  and  wheresoever,  and  of  what 
nature  or  kind  soever,  unto  my  friend,  James  Metherell,  his 
executors,  administrators,  and  assigns,  for  his  absolute  use  and 
benefit.    I  give  and  devise  unto  the  said  James  Metherell  and 
hie  heirs,  all  that  messuage  or  tenement  wherein  I  now  dwell, 
with  the  garden  and  pleasure  ground  thereto  belonging,  situate 
in  the  said  parish  of  Chobham,  to  hold  the  same  with  the  appur- 
tenances unto  and  to  the  use  of  the  said  James  Metherell,  his 
heirs  and  assigns  for  ever.    I  also  give  and  devise  unto  the  said 
James  Metherell  one  annuity  or  clear  yearly  sum  of  lOOL  for  and 
daring  the  term  of  his  natural  life,  such  annuity  to  be  paid  by 
eqoal  half-yearly  payments,  the  first  half-yearly  payment  thereof 
to  commence  and  be  made  at  the  end  of  six  calendar  months 
from  the  time  of  my  decease  ;  and  I  do  hereby  charge  all  the 
residue  of  my  freehold  messuages,  lands,  tenements,  and  here- 
ditaments, situate  in  the  said  parish  of  Chobham,  with  the 
payment  of  the  said  annuity  or  yearly  sum  of  1002. ;  and  subject 
thereto,  and  charged  and  chargeable  with  the  payment  of  my 
said  debts,  funeral  and  testamentary  expenses,  and  the  several 
legacies  hereinbefore  by  me  given  and  bequeathed,  I  give  and 
devise  all  the  rest,  residue,  and  remainder  of  my  messuages,  lands, 
tenements,  and  hereditaments,  situate  in  the  said  parish  of 
Chobham,  and  all  other  my  real  estates  whatsoever  and  whereso- 
ever, with  their  and  every  of  their  appurtenances  not  hereinbefore 
devised,  unto  and  to  the  use  of  Samuel  Mumford  the  younger 
and  William  Soan,  their  heirs   and  assigns,  in  trust  by  such 
ways  and  means  as  they  or  the  survivor  of  them,  his  heirs  or 
assigns,  shall  think  fit,  to  levy  and  raise  the  said  annuity  herein- 
before given  to  the  said  James  ^Metherell,  and  to  pay  the  said       [  uoo  j 
annuity  when  so  raised  unto  the  said  James  Metherell,  according 
to  the  trusts      this  my  will ;  and  subject  thereto,  and  all  costs, 
charges,  and  expenses  attending  the  raising  and  paying  the 
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GuDB  same,  in  trust  for  my  said  friend  and  relation,  Richard  Gude  the 
MuMfOBD.  elder,  of  New  Bridge  Street,  in  the  city  of  London,  gentleman, 
and  his  assigns,  for  and  during  the  term  of  his  natural  life ;  and 
from  and  immediately  after  his  decease,  then  in  trust  for  Richard 
Gude  the  younger  (the  second  son  of  the  said  Richard  Gude  the 
elder),  his  heirs  and  assigns  for  ever.  And  lastly  I  hereby 
nominate,  constitute,  and  appoint  the  said  Samuel  Mumford  and 
William  Soan  executors  of  this  my  will." 

The  testator  by  a  codicil  directed  that  all  his  debts,  legacies, 
and  funeral  expenses  by  his  said  will  directed  to  be  charged  on 
his  real  estate  devised  in  trust  for  the  plaintiff,  Richard  Gude 
the  elder,  for  his  life,  should  be  charged  thereon  exclusively,  and 
in  exoneration  of  his  personal  estate.  And  he  directed  that  if 
James  Metherell  should  die  on  any  other  day  than  one  of  the 
half-yearly  days  of  payment  of  the  annuity,  a  proportionate  part 
thereof  should  be  paid  to  his  executors,  administrators,  or  assigns, 
up  to  the  day  of  his  death. 

The  testator  died  in  August,  1829,  and  soon  afterwards  the 
plaintiff,  Richard  Gude  the  elder,  entered  into  possession  of  the 
devised  estates.  He  regularly  paid  the  annuity,  treating  it  as  an 
annuity  the  duty  upon  which  was  to  be  paid  by  the  annuitant, 
until  the  year  1832,  when  Metherell  claimed  to  have  the  legacy 
duty  paid  out  of  the  estate  on  which  it  was  charged.  In  conse- 
quence of  this  claim  the  plaintiff  for  some  time  paid  the  duty 
under  protest,  but  now  brought  his  bill,  praying  that  it  might  be 
declared  that  the  legacy  duty  payable  in  respect  of  the  annuity 
was  not  charged  upon  the  devised  estates ;  that  if  necessary  an 
account  might  be  taken  of  what  was  due  in  respect  of  the 
[  *ibi  ]  annuity,  and  that  the  plaintiff  might  have  ^credit  in  such 
account  for  the  sums  which  he  had  paid  for  legacy  duty. 

Mr.  Simpkinson  and  Mr.  BUnman,  for  the  plaintiff: 

*  *  The  cases  in  which  a  construction  has  been  put  upon  the 
words  ''  without  deduction  "  differ  materially  from  the  present 
case.  Barksdale  v.  OiUiat  (i)  was  the  case  of  a  legacy  merely 
payable  out  of  personal  estate;  and  Lord  Eldon  doubted 
whether  a  qualified  construction  could  not  be  put  upon  the 
(1)  18  E.  E.  139  (1  Swanst.  562). 
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words  "without  deduction/'  so  as  still  to  charge  the  legatee        Gdds 
with  the  duty.  Mumfobd, 

(Aldbbson,  B.  :    It  is  remarkable  that  Lord  Eldon  should 
have  doubted;  because  the' words  of  *the  Legacy  Act  are  that      [*462] 
the  executor  shall  deduct.) 

[They  also  cited  Courtoy  v.  Vincent  (i),  Hales  v.  Freeman  (2), 
Smith  V.  Anderson  (3)  and  other  oases ;  and  distinguished  Gosden 
V.  DotteriU  (4),  Louch  v.  Peters  (6),  and  Stotv  v.  Davenport  (6).] 
Unless  there  is  a  clear  declaration  to  the  contrary,  the  legacy       [  45S  ] 
must  be  charged  against  the  legatee :  Foster  v.  Ley  (7). 

(Aldbrson,  B.  :  In  that  case  the  legacy  duty  was  never  present 
to  the  mind  of  the  testatrix.) 

Mr.  Swanston  and  Mr.  Teed,  for  the  defendant  Metherell : 

*  ♦  In  Barksdale  v.  GiUiat  the  words  were,  "  without  any  [  464  ] 
deduction."  *  *  Lord  Eldon's  decision  did  not  proceed  on 
the  ground  that  the  word  deduction  might  be  referred  to  other 
charges,  but  that  it  was  absurd  to  say  that  a  legatee  should  take 
subject  to  deduction,  the  testator  expressly  saying  that  he  should 
not.     *     *    * 

But  the  case  does  not  rest  there,  because  the  testator  in  a 
subsequent  part  of  his  will  charges  "all  costs,  charges,  and 
expenses  attending  the  raising  and  paying  the  annuity  "  upon 
the  real  estate  upon  which  the  annuity  is  charged.  Now,  the 
plaintiff  must  say  either  that  the  ^legacy  duty  is  not  a  charge,  [  •465  ] 
or  that  because  there  are  some  other  charges  the  annuitant  is 
not  exempt  from  this.  But  here  there  is  an  express  direction, 
that  all  costs,  charges,  and  expenses  are  to  be  paid  out  of  the 
estate.  How  then  is  this  case  distinguishable  from  Courtoy  v. 
Vincent  (i),  where  the  "  expenses  "  were  precisely  the  same  as  in 
the  present  case?  That  case  was,  in  truth,  less  favourable  to 
the  legatee  than  the  present,  because  there  the  word  "  expenses  " 


(1)  24  B.  B.  94  (T.  &  B.  433).  (6)  36  B.  B.  357  (1  My.  &  K. 

(2)  21  B.  B.  663  (1  Brod.  &  B.  (6)  39  B.  B.  503  (5  B.  &  Ad.  359). 
391).  (7)  2  Bing.  N.  C.  269;  2  Scott, 

(3)  28  B.  B.  122  (4  Buss.  354).  438. 

(4)  36  B.  B.  244  (1  My.  &  K.  56). 
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GuDB       was  alone  held  safficient  to  comprehend  legacy  duty.    Here  the 
MuMFOBD.    word  ''  charges  "  would  at  all  events  include  the  legacy  duty. 

Mr.  G.  Richards  and  Mr.  J.  Ruisell  for  the  trustees. 

Mr.  Simpkinsofif  in  reply. 

Feb.  IS.         AldBRSON,  B.  : 

It  is  clear  that  the  principles  upon  which  questions  as  to  the 

payment  of  legacy  duty  proceed,  are  those  which  govern   the 

construction  of  wills.     In  order  to  arrive  at  the  decision  that  a 

legacy  is  to  be  paid  free  of  duty,  the  Court  must  be  satisfied  that 

the  intention  of  the  testator  in  that  respect  has  been  clearly 

made  out.    Primd  facie  the  law  must  take  its  ordinary  course, 

and  the  legacy  must  be  left  in  the  circumstances  in  which  the 

law  places  it ;  nevertheless  it  is  competent  for  the  testator,  by 

words,  to  direct  otherwise.     The  case  in  the  Common  Pleas  (i) 

was  a  case  of  disposition  by  a  testatrix,  in  which  no  direction  of 

that  sort  was  contained  in  the  will.      There  the  testatrix,  by  her 

will,  directed  that  her  husband's  debts  should  be  paid.     She 

probably  had  no  notion  that  she  was  leaving  legacies  to  the 

amount  of  those  debts.     The  law,  however,  says,  that  bequests 

so  made  shall  be  subject  to  legacy  duty,  and  her  will  being  silent 

upon  that  point,  it  was  held  that  the  creditors  took  these  legacies 

[  Mse  ]       *subject  to  the  duty.    This  construction  probably  violated  the 

intention  of  the  testatrix,  but  the  Court  considered  itself  bound 

by  the  terms  of  the  will. 

But  from  the  other  cases,  particularly  that  of  BarksdaU  v. 

Oilliaty  it  is  clear,  that  if  you  can  collect  from  any  direction 

contained  in  the  will  that  the  testatrix's  intention  was  that  the 

legacy  duty  should  be  paid  by  the  executor,  the  Court  will  carry 

that  direction  into  effect.     In  Barksdale  v.  GiUiat,  the  direction 

was,  that  the  legacy  should  be  paid  ''  without  any  deduction." 

Lord  Eldon,  in  his  judgment,  does  not  follow  the  words  of  the 

will,  but  takes  them  as  if  they  were  "  without  deduction  "  only. 

That  circumstance  alone  shows  that  the  view  taken  of  Lord 

Eldon's  judgment  by  Sir  John  Leach  (2)  was  not  correct.     If  it 

(1)  Foster  v.  Ley,  2  Bing.  N.   C.         (2)  In  Smith  v.  Anderson,  28  R.  B. 
269.  122. 
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had  been  correct,  the  word  omitted  would  have  been  material,  Gudb 
and  Lord  Eldon's  language  would  have  been  altogether  different;  mdmfobd. 
but  in  the  view  which  he  took  of  the  case  it  was  not  material. 
Lord  Eldon  evidently  considered  that  the  words  "  without 
deduction  "  in  their  ordinary  sense  mean  ''  clear  of  ail  deduc- 
tion." He  then  went  on  to  examine  whether,  in  the  four  corners 
of  the  will,  he  could  find  the  same  words  used  in  another  sense, 
or  in  a  more  definite  and  limited  sense;  and  whether,  if  he 
could  find  an  intention  to  use  them  in  a  limited  sense,  he  could 
carry  that  intention  into  effect ;  and,  upon  the  whole,  he  arrived 
at  the  conclusion,  that  the  words  must  be  used  in  their  ordinary 
sense  without  qualification.  That  appears  to  me  to  be  the  right 
construction  of  Lord  Eldon's  judgment,  and  I  am  confirmed  in 
that  opinion  by  the  observations  of  Lord  Brouoham  in  L<yuch  v. 
Peters  (l). 

With  the  exception  of  Sir  John  Leach's  dictum,  the  authorities 
upon  this  subject  are  all  one  way.  That  being  so,  the  question 
in  this  case  is,  whether  I  can  find  words  in  this  will  showing 
that  the  testator  used  the  expression,  *which  he  has  used,  in  a  [  'is?  ] 
limited  sense.  The  words  of  the  will  are  ''  one  annuity  or  clear 
yearly  sum,"  and  the  argument  is  that  the  word  '*  annuity  "  is 
equivalent  to  **  clear  yearly  sum ; "  but  if  it  be  so,  which  is  to 
govern?  Is  it  the  word  ''  annuity?  "  It  appears  to  me,  that 
any  ambiguity  that  there  is  in  this  expression  is  to  be  explained 
by  the  word  ''  clear,"  and  that  the  words  *'  one  annuity  or  clear 
yearly  sum  "  are  equivalent  to  the  words  "  one  clear  annuity ;  " 
the  word  ''  clear  "  meaning  ''  clear  of  all  deductions."  It  is  true 
that,  in  another  part  of  the  will,  the  testator  uses  the  expression 
*'  the  said  annuity  or  yearly  sum,"  without  using  the  word 
"  clear ; "  but  that  expression  is  coupled  with  words  of  reference, 
the  testator  evidently  referring  to  the  annuity  which  he  had 
already  bequeathed.  The  latter  part  of  the  will  puts  the  question 
out  of  doubt.  The  trustees  who  hold  the  land  out  of  which  the 
annuity  is  to  be  raised,  are  to  deduct  the  costs,  charges,  and 
expenses  attending  the  raising  and  paying  it,  out  of  the  profits 
of  the  land.  The  legacy  duty  is  a  charge  of  expense  attending 
the  raising  and  paying  this  annuity. 

(1)  36  R.  E.  357  (I  My.  &  K.  489). 
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GuDE  Upon  the  whole  it  appears  to  me,tbat,  upon  the  point  in  issue, 

MuMFOBD.    there  is  only  one  conclusion  to  be  drawn  from  this  will,  namely, 

that  the  residuary  estate  is  chargeable  with  the  duty  payable  for 

this  annuity. 

Decree  accordingly. 


1837.  PAYNE  V.  COMPTON. 

'^""—^  COMPTON  V.  PAYNE. 

[  *57  ]  (2  Y.  &  C.  457—461.) 

The  biU  alleged  that  the  pkintiff  A.  had  sold  Blackacre  to  B.,  upon 
an  agreement  that  B.  should  execute  to  him  a  mortgage  both  of  Black- 
acre  and  Whiteacre;  that  the  mortgage  was  accordingly  made,  and 
that  B.  afterwards  mortgaged  Blackacre  to  C.  The  biU  then,  after 
alleging  that  B.  had  conveyed  Whiteacre  to  a  purchaser  for  valuable 
consideration  without  notice  of  the  mortgage,  prayed  a  foreclosure  of 
Blackacre:  Held,  that  the  purchaser  of  Whiteacre  was  a  necessary 
party  to  the  suit. 

It  appeared  from  the  statements  in  the  bill  and  cross  bill, 
[  •458  ]  that  in  the  month  of  April,  1820,  Payne,  being  seised  *in  fee 
simple  of  an  estate  at  Warminster,  entered  into  an  agreement 
^ith  a  person  of  the  name  of  Tring  to  sell  him  that  property. 
The  arrangement  was,  that  Tring  should  not  pay  any  money, 
but,  upon  that  estate  being  conveyed  to  him,  should  execute  a 
mortgage  of  it,  and  also  of  another  estate  to  which  he  was 
entitled,  called  the  Courton  estate,  to  Payne.  In  June,  1820, 
Payne  executed  deeds  of  lease,  release,  and  feofifment,  by  which 
he  conveyed  the  Warminster  property  to  Tring,  and  at  the  same 
time  Payne  placed  in  the  hands  of  Tring  all  those  deeds.  After- 
wards, upon  the  execution  of  the  mortgage  to  Payne,  Tring 
delivered  over  to  Payne  the  indentures  of  lease  and  release  of 
the  Warminster  estates,  but  kept  in  his  possession  the  indenture 
of  feoffment.  Tring  afterwards  applied  to  Compton  for  a  loan  of 
money  on  the  Warminster  estate,  and  upon  that  occasion  pro- 
duced to  Compton  the  indenture  of  feoffment.  Compton, 
accordingly,  under  the  belief  that  Tring  was  the  real  owner  of 
the  property  without  incumbrance,  advanced  the  money. 

The  original  bill,  which  was  filed  against  the  assignees  under 
the  bankruptcy  of  Tring,  and  against  Compton,  prayed  for  a 
foreclosure  of  the  Warminster  estate ;  alleging,  with  respect  to 
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the  Conrton  estate,  that  Tring  had  conveyed  it  to  a  purchaser       patvb 
for  a  valuable  consideration  without  notice  of  the  mortgage     compton. 
created  upon  it.    The  cross  bill  was  filed  by  Compton  for  the 
purpose  of  establishing  his  priority  over  Payne. 

Mr.  Simpkinson  having  opened  the  case  for  the  plaintiff  in 
the  original  suit, 

Mr.  O.  Richards  and  Mr.  J.  Parker,  for  the  defendant 
Compton,  objected  that  the  alleged  purchaser  of  the  Courton 
estate  ought  to  have  been  made  a  party  to  the  bill.  And  they 
contended,  that  Payne  having  executed  a  double  conveyance  of 
the  Warminster  estate,  and  placed  the  ^indenture  of  feoffment  [  *469  ] 
in  the  hands  of  Tring,  thereby  enabling  him  to  commit  a  fraud, 
Compton's  mortgage  on  the  Warminster  estate  had  the  priority 
to  Payne's,  and  that,  as  against  Compton,  Payne  was  not  entitled 
to  a  foreclosure.  That  being  so,  Compton  would  have  a  right  to 
redeem  Payne,  not  only  as  to  the  Warminster  estate,  but  the 
Courton  estate.  He  would  have  a  right,  under  the  circumstances, 
io  stand  precisely  in  the  same  situation,  as  to  both  estates,  as 
the  first  mortgagee.  If  so,  it  is  necessary  to  have  the  alleged 
purchaser  of  the  Courton  estate  before  the  Court,  in  order  that 
he  may  see  that  the  account  is  duly  taken  between  Payne  and 
Compton  :  Palk  v.  Lord  Clinton  (i),  Stokes  v.  Clendon  (2).  If  he 
were  not  a  party,  Compton  might  be  put  to  the  necessity  of  filing 
a  bill  against  him  to  foreclose  the  Courton  estate.  It  is  stated 
in  the  bill  that  the  Courton  property  was  sold  for  a  valuable 
consideration  without  notice.  The  answer  to  that  is,  that 
whether  the  purchaser  had  notice  or  not  is  wholly  immaterial. 
If,  as  appears  by  the  bill,  the  legal  estate  in  that  property  was 
conveyed  to  Payne,  of  course  Tring  had  no  longer  power  to  deal 
with  it,  and  the  question  of  notice  can  never  arise  unless  the 
purchaser  has  the  legal  estate.  Tring  had  no  property  in  it 
whatever,  except  the  equity  of  redemption  ;  it  is,  therefore,  per- 
fectly clear  that  the  purchaser,  or  alleged  purchaser  of  the 
Courton  estate  took  it  liable  to  the  mortgage  of  Payne.  Besides, 
if  he  were  a  purchaser  for  a  valuable  consideration  without 

(1)  8  B.  B.  283  (12  Yee.  48).  (2)  19  B.  B.  188  (3  Swanst  loO). 
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Patne       notice,  the  mere  allegation  of  that  fact  is  not  sufficient ;  it  most 
Ck>MPT0N.     be  proved, 

Mr.  Simpkinson  and  Mr.  Stinton,  for  the  plainti£f : 

Compton,  in  his  answer,  makes  a  totally  different  defence  from 
that  made  at  the  Bar.  The  case  made  by  the  answer  is,  not 
[  *^^  ]  that  he  is  entitled  to  redeem  in  the  manner  stated,  *or  that  the 
purchaser  of  the  Courton  estate  is  a  necessary  party,  but  only 
that  he,  Compton,  under  the  circumstances  stated  in  the  answer, 
is  entitled  to  priority  over  Payne.  That  is  his  whole  case.  The 
objection  for  want  of  parties  is  not  attempted  to  be  made :  nor 
is  it  made  in  the  cross-bill  which  Compton  filed  against  Payne. 
By  that  bill  he  insists  that  he  is  entitled  to  priority  over  Payne, 
and  in  case  the  Court  shall  be  of  opinion  that  he  is  not  entitled 
to  priority,  then  he  prays  to  be  at  liberty  to  redeem ;  and  singu- 
larly enough,  in  that  suit  he  has  not  made  the  owner  of  the 
Courton  estate  a  party.  It  is  for  the  Court  to  say,  upon  a  record 
so  constituted,  whether  the  objection,  if  good  under  other  cir- 
cumstances, can  possibly  prevail  in  this  case.  It  is  stated  that 
Tring  fraudulently  represented  himself  to  be  the  owner  of  the 
fee  of  the  Courton  estate,  and  sold  it  to  a  purchaser  for  valuable 
consideration  without  notice  of  the  mortgage :  if  so,  a  court  of 
equity  cannot  under  such  circumstances  interfere  against  the 
purchaser  (i).     *    *     * 

[  461  ]       The  Lord  Chief  Barom  : 

I  cannot  but  think  that  the  alleged  purchaser  of  the  Courton 
estate  is  a  necessary  party  to  this  suit.  If  he  were  a  purchaser 
or  a  valuable  consideration  without  notice,  that  would  protect 
him  against  any  claim  by  the  owner  of  the  legal  estate  (2).  But 
Compton,  if  he  redeemed  Payne's  mortgage,  was  not  bound  to 
take  Payne's  statement  in  the  bill  as  to  the  Courton  estate  being 
purchased  for  a  valuable  consideration  without  notice.  That 
fact  is  not  admitted  in  the  answer,  and  therefore  I  cannot  take 

( 1 )  But  see  contra,  Colh'na  y.  A  rcAer,  current  j  uriediction  over  legal  claims 
32  R  R.  214  (1  Buss.  &  My.  284,  upon  all  Divisions  of  the  High  Court, 
where  the  Court  had  concurrent  and  has  thus  apparently  extended 
jurisdiction  to  enforce  a  legal  title).  the  application  of  Collin$  v.  Arelter, 

(2)  But  the  Judicature  Act,  1873,  — O.  A.  S. 
8.  24  (6),  has  now  conferred  con- 
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it  as  a  fact  conceded.    That  fact  must  some  way  or  other  be       Patne 

established  before  Compton  can  be  considered  as  precluded  from     coMFroir. 

calling  on  that  person  to  be  a  party  to  this  suit.     I  must  look  at 

it  in  the  same  way  as  if  a  party  had  a  mortgage  upon  two  estates, 

which  became  separated  in  different  hands.     The  plaintiff  has 

filed  a  bill  to  foreclose  on  one  estate  only.     It  would  be  very 

hard  if  the  purchaser  of  that  one  estate  were  compelled  to  pay 

the  whole  mortgage :  the  party  must  go  to  the  purchaser  of  the 

other  estate,  and  make  him  pay  a  portion,  or  give  him  the  title 

to  the  whole.     It  appears  to  me  that  the  objection  for  want  of 

parties  is  one,  without  getting  rid  of  which,  I  cannot  make  a 

final  end  of  the  controversy.      The  case  must  therefore  stand 

over,  with  liberty  for  the  parties  in  both  causes  to  amend. 


LOVELL  V.  HICKS.  i887. 

Feb.  18,  16. 
(2  Y.  &  C.  472—487.) 


[This  was  a  petition  for  rehearing  a  case  reported  antCf  p.  885. 
A  note  of  the  judgment  of  Aldebson,  B.,  upon  this  rehearing 
will  be  found  ante,  p.  844.] 


[472] 


GUMMING  V.  PRESCOTT  (1).  is^t. 

^  '  Feb.  22. 


(2  Y.  A  C.  488—497.) 

The  role  applied  in  Dearie  ▼.  Hall,  by  which  the  priorities  of  equitable 
assignees  for  value  of  choses  in  action  are  oommonly  fixed  by  the  respective 
priontiee  of  the  notices  given  for  the  due  completion  of  their  assign- 
ments, is  applicable  to  equitable  dispositions  of  shares  in  a  Company  by 
the  legal  holder  of  the  shares  where  the  Company  is  not  forbidden  by 
its  constitution  to  take  notice  of  those  dispositions. 

A  mortgagee  of  shares  in  such  a  Company  must  g:ive  notice  of  his 
incumbrance  to  the  secretary,  or  his  lien  will  be  lost,  as  against  a 
sabsequent  purchaser  for  valuable  consideration  without  notice. 

Where  the  qualification  of  a  party  to  act  as  a  director  of  a  Company 
consists  in  his  being  the  proprietor  of  a  certain  number  of  shares,  the 
qualification  will  not  be  lost  by  a  mortgage  of  those  shares. 

This  was  a  suit  instituted  by  the  creditors  of  the  late  Charles 
£lton  Prescott,  Esq.,  for  the  administration  of  his  assets ;  and 

(1)  The  SoeUti  QinSrale  de  Paris      14  Q.  B.  Div.  424,  54  L.  J.  Q.  B. 
▼.  The  Tramwaye  Union  Coy.  (1884)      177,  52  L.  T,  912, 
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GuMMiNo  the  qaestion  was,  whether  a  person  of  the  name  of  Stedman  was 
PBS8C0TT.  entitled  to  a  lien  on  ten  shares  (personal  property)  in  the  West 
Middlesex  Water  Works  Company,  standing  in  the  name  of 
Prescott,  as  a  security  for  a  debt  of  1,0S8Z.  12«.  2d.,  alleged  to 
be  due  from  Prescott  to  Stedman.  The  claim  in  question  had 
been  brought  before  the  Master  upon  the  petition  of  Stedman, 
praying  to  have  the  benefit  of  the  lien.  Stedman  likewise 
tendered  an  affidavit  of  the  debt,  but  the  Master  rejected  that 
evidence.  The  Master,  however,  allowed  the  claim  upon  the 
testimony  of  several  witnesses  to  the  following  circumstances. 

Prescott  and  Stedman  were  both  directors  of  the  West 
Middlesex  Water  Works  Company,  and  were  on  terms  of  great 
intimacy.  Divers  sums  of  money  had  on  various  occasions  been 
advanced  by  Stedman  to  Prescott,  and  the  last  of  such  sums, 
namely,  400Z.,  was  advanced  on  the  28rd  July,  1829,  on  which 
day  Prescott  wrote  and  delivered  to  Stedman  the  following  order 
upon  the  secretary  of  the  Company. 

"  July  28rd,  1829. 

''My  dbar  Sib, — Transfer  my  ten  shares  in  the  West 
Middlesex  Water  Works  Company  into  Mr.  Stedman's  name. 

"C.  E.  Pkbsoott. 

"  To  M.  K.  Knight,  Esq.,  Secretary,  &c." 

[489]  Prescott's  qualification  as  director  depended  on  his  holding 

the  above-mentioned  ten  shares ;  and  notwithstanding  the  order 
so  given  for  a  transfer  of  his  shares,  he  continued  to  act  as 
director  until  his  death  in  May,  1882.  In  fact,  the  order  was 
never  acted  upon  by  Stedman  until  that  time.  Upon  Prescott's 
death,  Stedman  sent  the  following  notice  to  the  secretary  of  the 
Company : 

"  Sib, — I  beg  to  inform  you  that  the  ten  shares  which  are 
standing  in  the  books  of  the  Company  in  the  name  of  the  late 
C.  E.  Prescott,  Esq.,  were  by  him,  in  his  lifetime,  charged  with 
the  payment  to  me  of  divers  sums  of  money  advanced  and  lent 
by  me  to  him,  amounting  altogether  to  the  sum  of  1,0882. 12«.  2d., 
with  interest  thereon;  and  that  the  accompanying  authority 
from  the  late  C.  E.  Prescott  to  you  to  transfer  such  shares  into 
my  name  was  accordingly  given  by  him  to  me.    I  therefore 
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hereby  give  yoa  notice  of  such  my  charge,  and  of  my  intention     gumming 
to  call  for  a  legal  transfer  of  such  shares  from  the  representatives     prk^ott. 
of  the  late  G.  E.  Prescott,  Esq.,  to  me,  and  in  the  meantime  I 
have  to  request  you  will  not  transfer  the  shares,  nor  pay  any 
dividends  due  or  to  become  due  thereon,  to  any  person  other 

than  to  me  or  my  order. 

"  A.  Stbdman. 
"To  M.  K.  Knioht,  Esq.,  Secretary,  &c." 

Upon  these  facts  the  Master  found  that,  inasmuch  as  the  last 
of  the  several  sums  lent  had  been  advanced  on  the  same  day  on 
which  the  order  for  the  transfer  was  given,  that  order  was  to  be 
considered  as  a  valid  agreement  for  the  transfer  of  the  ten  shares, 
and  an  available  security  in  the  hands  of  Stedman. 

To  this  report  exceptions  were  taken. 

Mr.  Twiss  and  Mr.  Teed,  for  the  exceptions : 

The  letter  of  the  28rd  July,   1829,  did  not  amount  to  a 
transfer.    *    *    No  consideration  appears  on  the  order  itself ;       [  490  ] 
and  the  only  evidence  of  the  loan  having  been  made  is  the 
declaration  made  by  Prescott  as  to  the  400Z. 

Mr.  Lane,  for  the  administratrix  of  Prescott. 

Mr.  Simpkinson  and  Mr.  Duckworth,  for  Stedman  [contended 
that  the  evidence  was  a  sufficient  foundation  for  the  Master's 
report.  They  also  pointed  out  that,  although  the  Company's  Act 
of  Parliament  prescribed  a  legal  form  of  transfer  of  shares,  it  did 
not  prevent  equitable  contracts  affecting  them,  or  prohibit  the 
Company  from  taking  notice  thereof.] 

(Thb  Lobd  Chibf  Babon  :  If  Stedman  had  delivered  this  order       [  492  ] 
to  Knight,  the  case  would  have  been  clear ;  but  he  keeps  it  in 
his  pocket.) 

Mr.  Twisa,  in  reply.     *     *    ♦  [  4W  ] 

Thb  Loan  Chibf  Babon  :  [  494  ] 

I  must  deal  with  this  case  as  if  Stedman  had  filed  a  bill 
against  the  representatives  of  Prescott,  calling  upon  them  to 
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cuMMiKo     transfer  these  shares  to  him  in  compliance  with  a  specific 

Pbxsoott.     contract  to  that  effect.     [His  Lordship  considered  the  facts  of 

the  case  and  came  to  the  conclusion  that  there  was  no  sufficient 

evidence  to  connect  the  loan  of  the  28rd  of  July,  1829,  with  the 

[  495  ]  letter  of  the  same  day,  saying :]  Taken  by  itself,  the  direction  to 
transfer  contains  no  contract  at  all.  Had  it  not  been  the  fact 
that  the  4001.  was  lent  upon  the  day  on  which  the  note  contain- 
ing the  direction  is  dated,  what  inference  could  be  drawn  from 
that  paper  in  favour  of  tl^e  alleged  equitable  lien  ?  I  can  collect 
nothing  from  the  transaction,  but  some  uncertain  understanding, 
which  has  not  been  acted  upon  by  the  parties  for  three  years. 
Though  I  may  presume  that  this  order  had  some  connexion  with 
the  loan,  am  I  bound  to  presume,  on  behalf  of  a  gentleman 
coming  into  a  court  of  equity,  that  there  was  an  agreement  to 
execute  at  all  events  a  transfer  of  these  shares  ?  [And  with  refer- 
ence to  the  first  point  stated  in  the  head-note  his  Lordship  said :] 

[  496  ]  If  Prescott  had  intended  this  to  be  a  security  by  way  of  equitable 
lien,  nothing  would  have  been  more  easy  than  for  him  to  have 
given  notice  to  Mr.  Knight,  the  secretary,  not  to  transfer  the 
shares  without  Stedman's  consent.  *If  he  had  so  done,  and 
Knight  had  transferred  them  without  such  consent,  he  would 
have  been  a  veiy  unfaithful  secretary.  Prescott  would  have 
remained  proprietor  of  the  shares  till  he  had  actually  passed 
them  out  of  his  hands,  and  the  notice  to  Knight  would  not  have 
deprived  him  of  his  directorship.  As  the  case  now  stands,  it 
appears  that  Prescott  might  have  sold  these  shares  at  any  time, 
and  nothing  but  a  notice  to  Knight  could  have  prevented  it. 
Under  such  circumstances,  the  difficulty  is  in  proving  that  there 
was  a  special  contract  that  these  shares  should  be  a  security  for 
this  money;  and  I  do  not  think  that  this  is  a  consideration 
which  can  be  left  out  of  the  case.  It  would  be  more  consistent 
with  the  honour  of  the  parties  to  conjecture,  that  Prescott  was 
to  hold  the  shares  till  something  was  to  take  place  to  give 
Stedman  a  right  to  them.  That  would  certainly  be  more  to  the 
honour  of  the  parties,  especially  as  both  were  directors. 

[  497  ]  No  court  of  equity  will,  in  the  absence  of  all  presumption  con- 

sistent with  a  contract,  interfere  to  conjecture  a  contract  to  be  of 
such  a  nature,  that  the  parties  intended  that  one  of  them  should 
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retain  the  possession  and  apparent  ownership  of  property,  and     Cxtiimino 

by-and-bye,  when  he  is  insolvent,  the  other  should  come  forward     pbb«;ott. 

to  the  prejudice  of  creditors,  and  claim  a  specific  security  on 

that  property  by  way  of  equitable  mortgage.     Yet  that  is  Sted- 

man*s  case.    If  I  were  on  a  jury,  I  should  not  of  necessity  make 

such  a  conjecture  in  such  a  case ;  and  therefore,  sitting  here 

both  as  Judge  and  jury,  though  the  question  comes  before  me  in 

a  different  shape,  I  must  treat  it  in  the  same  manner.    1  must 

say  I  differ  from  the  Master.  ^         .         „       , 

Exceptions  aUowed. 


JONES  V.  THOMAS.  W87. 

Feb.  IS,  14. 
(2  Y.  ft  0.  498—522.)  1 

Agreements  entered  into  between  an  attorney  and  his  client  for  the        ^        ^ 
purchase  by  the  attorney,  at  an  under  price,  of  estates  to  which  the 
dient  had  good  title,  but  of  which  he  was  not  in  possession,  set  aside 
for  frand  and  maintenance. 

The  defendant,  James  Thomas,  of  Llandilo,  in  the  county  of 
Carnarvon,  for  some  years  previous  to  the  year  1826  acted  as 
the  plaintiff's  attorney,  and  in  that  character  acquired  and 
exercised  great  influence  over  the  plaintiff,  who  was  a  Welsh 
clergyman,  totally  ignorant  of  law,  and  a  relation  of  the 
defendant,  being  his  first  cousin  once  removed. 

In  1820,  Thomas,  being  in  want  of  money,  borrowed  of  the 
plaintiff  the  sum  of  116Z.  2«.,  for  which  he  gave  his  promissory 
note,  dated  the  16th  May,  1820,  and  payable  to  the  plaintiff  on 
demand.  A  memorandum  was  endorsed  on  the  note  to  the  effect, 
that  the  money  should  not  be  called  in  without  three  months' 
notice  to  Thomas. 

In  the  year  1828,  Thomas,  being  instructed  by  the  plaintiff  to 
recover  a  small  debt  for  him,  commenced  an  action  against 
the  debtor.  That  action  was  subsequently  discontinued  at  the 
instance  of  the  plaintiff,  and  the  costs  of  the  defendant  in  the 
action,  amounting  to  82Z.  Is.  6d.,  were  paid  by  Thomas  on  the 
plaintiff's  account.  Thomas  immediately  afterwards  applied  to 
the  plaintiff  to  pay  these  costs,  which  the  plaintiff  not  being 
prepared  to  do,  was  persuaded  by  Thomas  to  give  his  promissory 
note  at  two  months  for  the  amount.    This  took  place  on  the 
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JoNBB  26th  September,  1828,  on  which  day  the  note  was  dated.  Accord- 
Thomab.  u^g  to  i^o  plaintiff's  statement,  the  note  was  given  merely  as  a 
security  for  costs,  and  under  an  express  understanding  that  it 
should  not  be  negotiated.  That,  however,  was  denied  by  Thomas 
in  his  answer;  and,  at  all  events,  he  negotiated  and  received 
value  for  the  note.  It  was  afterwards  presented  to  the  plaintiff 
for  payment,  but  he  was  unable  to  pay  it. 

[In  this  case,  with  reference  to  the  point  stated  in  the  head-note,] 
Aldbbson,  B.,  said : 

[  519  ]  I  agree  with  the  proposition  that  not  every  transaction  in  the 

nature  of  a  purchase,  which  takes  place  between  an  attorney  and 
his  client,  is  void,  by  reason  of  the  relation  which  subsists  between 
the  one  party  and  the  other.  If  the  transaction  be  entirely 
unconnected  with  the  duty  of  the  attorney,  and  the  attorney  act 
with  fairness,  no  doubt  such  a  transaction  may  be  supported. 
That  was  the  case  of  MontesqtUeu  v.  Sandys  (i).  The  decision  in 
that  case  proceeded  on  the  ground  that  the  party  against  whom 
the  contract  was  sought  to  be  annulled,  although  he  was  the 
attorney  of  the  plaintiff,  had  not  acted  as  such  attorney  in  hdc  re. 
But  in  WelU  v.  Middleton,  which  is  cited  by  Lord  Eldon  in  the 
case  of  Wood  v.  Downes  (2),  the  transaction  was  set  aside,  although 
it  would  have  been  unobjectionable  but  for  the  relation  in  which 
the  parties  stood  to  each  other  as  attorney  and  client.  *'  It  was 
overturned,"  said  Lord  Eldon,  "  on  this  great  principle — ^the 
danger  from  the  influence  of  attomies  or  counsel  over  clients* 
while  having  the  care  of  their  property ;  and,  whatever  mischief 
may  arise  in  particular  cases,  the  law,  with  the  view  of  preventing 

[  *520  ]  public  mischief,  *say  s,  they  shall  take  no  benefit  derived  under  such 
circumstances."  It  appears,  therefore,  that  even  a  fair  transac- 
tion of  this  nature,  between  an  attorney  and  his  client,  in  a  matter 
entrusted  to  the  attorney  in  his  character  of  attorney,  may  be  set 
aside,  in  order  to  prevent  the  public  inconvenience  that  would 
arise,  if  professional  men,  though  not,  individually  speaking, 
intending  to  act  unfairly,  were  to  be  allowed  to  avail  themselves 
of  their  peculiar  situation  to  enter  into  such  transactions. 

The  question,  therefore,  in  cases  like  the  present  is,  whether 
(1)  11  B.  E.  197  (18  Yes.  302).  (2)  11  E.  E.  160  (18  Yes.  127). 
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the  party  was,  as  Lord  Eldon  expresses  it,  the  attorney  in  Me  re.  Joheb 
Now,  what  are  the  circumstances  of  this  case  ?  The  defendant,  tuomas. 
James  Thomas,  is  employed  by  the  plaintiff  as  his  attorney  to 
recover  the  possession  of  these  estates ;  and  while  he  was  so 
employed,  a  bargain  is  entered  into  between  him  and  his  client, 
that  he  shall  have  possession  of  the  estates  delivered  to  him  upon 
his  giving  an  indemnity  to  the  client  from  the  costs  of  recovering 
the  possession,  and  that  the  contract  shall  be  completed  upon  his 
paying  to  the  client  2002.,  at  a  certain  time  after  the  delivery  of 
possession.  What  is  that  but  a  bargain  between  an  attorney  and 
his  client  in  hdc  re — a  bargain  which  cannot  stand  in  a  court  of 
equity,  and  is  contrary  to  public  policy  ? 

[The    remainder    of    the  judgment    had    reference    to    the 
particular  facts  of  the  case.] 


Ex  PARTE  TRAFFORD,  In  thb  Matter  op  the  LIVER-       i837. 
POOL  AND  MANCHESTER  RAILWAY  ACT(l).       *     [1^] 

(2  Y.  &  C.  522—625.) 

Where,  nnder  the  provisions  of  a  Railway  Act,  lands  are  purchased 
by  the  Company  of  corporations,  tenants  for  life,  &c.,  the  costs  of  an 
application  to  Uie  Court  to  have  the  purchase  money  applied  in  the 
discharge  of  incumbrances,  will  be  directed  to  be  paid  by  the  Company, 
although  the  Act  only  makes  an  express  provision  for  such  costs  in 
cases  where  the  money  is  to  be  laid  out  in  the  purchase  of  lands  to  be 
settled  to  the  like  uses. 

The  petitioner  Thomas  Joseph  Trafford  was,  by  virtue  of  his 
marriage  settlement,  tenant  for  life  of  considerable  estates  in  the 
parish  of  Trafford  and  elsewhere,  in  the  coanty  of  Lancaster, 
subject  to  a  term  of  five  hondred  years,  for  securing  portions  for 
his  brothers  and  sisters.  The  trustees  of  that  term,  having  bor- 
rowed several  sums  amounting  to  6,6662. 18«.4d.,  for  the  purposes 
of  the  settlement,  mortgaged  the  premises  comprised  in  the  term 
to  secure  the  repayment  of  that  sum. 

By  the  statute  of  7  Geo.  lY.  c.  xlix.  s.  89  (2),  the  Manchester 
and  Liverpool   Railway  Company  are  empowered  to  purchase 
lands,  tenements,  and  hereditaments  for  the  purposes  ''^of  that      [  *623  ] 
undertaking,  of  corporations,  tenants  in  life,  tenants  in  tail,  &c. 

(1)  In  re  BeLhlem  Hospital  (1875)         (2)  This  Act  is  amended  and  en- 
Xi.  B.  19  £q.  4d7,  44  L.  J.  Oh.  406.        larged  by  stat  10  Geo.  lY.  c.  zzzv. 
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Ex  parte  Under  the  6l8t  section  of  the  Act,  the  money  to  be  paid  for  the 

EAFFORD.  pm-^j^j^gg  Qf  gj^j  lands,  Ac,  of  any  corporation,  tenant  for  life, 
&c.,  shall,  if  it  exceed  200Z.,  be  paid  into  the  Bank  of  England, 
in  the  name  and  with  the  privity  of  the  Accoontant-General  of 
the  Court  of  Exchequer,  according  to  the  provisions  of  the  statute 
1  Geo.  rV.  c.  86,  there  to  remain  until  the  same  shall,  by  the 
order  of  the  Court  of  Exchequer,  made  upon  the  petition  of  the 
party  who  would  have  been  entitled  to  the  rents  and  profits  of 
the  lands  to  be  purchased,  be  applied  either  in  the  purchase  or 
redemption  of  the  land  tax,  or  in  the  discharge  of  any  debt  or 
other  incumbrance  affecting  the  said  lands,  or  affecting  other 
lands  standing  settled  to  the  same  uses ;  or  until  the  same  shall 
by  a  like  order  be  laid  out  in  the  purchase  of  other  lands  to  be 
settled  to  the  like  uses,  as  the  lands  which  shall  be  so  purchased 
stood  settled  or  limited ;  and  in  the  meantime  the  money  may  by 
like  order  of  the  Court  be  invested  in  the  91.  per  cent.  Beduced 
Annuities,  &c. 

The  66th  section  enacts,  that  where,  by  reason  of  any  dis- 
ability or  incapacity  of  any  party  entitled  to  the  lands  &c.  to  be 
taken  by  the  Company,  the  purchase-money  shall  be  required  to 
be  paid  into  the  Bank  of  England,  to  be  applied  in  the  purchase 
of  other  lands,  to  be  settled  to  the  like  uses,  it  shall  be  lawful  for 
the  Court  to  order  the  expenses  of  such  purchases,  together  with 
the  necessary  costs  and  charges  of  obtaining  such  order,  to  be 
paid  by  the  Company  out  of  the  monies  to  be  received  by  virtue 
of  the  Act. 

The  petitioner  having  sold  some  part  of  the  settled  lands  to  the 

Company  under  the  provisions  of  this  Act,  the  Company  paid 

the  purchase-money,  amounting  to  2,1662.,  into  the  Bank  of 

[  *624  ]      England,  where  the  same  *was  now  standing  in  the  name  of  the 

Accountant-General. 

The  mortgagee  of  the  term  for  five  hundred  years,  having  con- 
sented to  receive  the  above-mentioned  sum  of  2,1662.  in  part 
discharge  of  his  mortgage  debt  of  6,6662.  18«.  4d.,  the  prayer 
of  the  petition  was,  that  the  Accountant-General  might  be 
directed  to  pay  over  to  him  that  sum,  and  that  the  Company 
might  be  ordered  to  pay  the  expenses  of  this  petition,  together 
with  the  necessary  costs  and  charges  of  obtaining  the  order  to  be 
made  on  this  petition,  and  of  the  other  parties  appearing. 
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Mr,  Stintan,  for  the  petition,  said,  that  although  the  express  Ex  parte 
words  of  the  66th  section,  relative  to  costs,  were  confined  to  cases 
where  the  money  was  to  be  laid  out  in  lands  to  be  settled  to  the 
like  uses,  yet  it  was  clearly  within  the  scope  and  meaning  of  that 
section,  that  the  same  costs  should  be  given  in  cases  where  the 
money  was  to  be  applied  in  the  discharge  of  incumbrances  :  and 
he  cited  Ex  parte  Narthwick  (l). 

Mr.  R.  Atkinson f  for  the  mortgagee. 

Mr.  SpencCf  for  the  Company. 

The  Lord  Chief  Babon  said,  that  however  desirous  he  might 
be  to  order  the  costs  prayed  for,  he  doubted  whether,  under  the 
words  of  the  Act  of  Parliament,  he  had  authority  to  do  so.  He 
folly  agreed  with  Lord  Lyndhubst,  that  cases  of  this  nature 
came  within  the  spirit  of  the  Act ;  but  he  thought  that  that  con- 
sideration alone,  without  stronger  expressions  on  the  part  of  the 
L^slature,  would  hardly  authorize  him  to  make  such  an  order. 
He  would,  however,  reserve  the  question  of  costs,  ''^and  would,  in  [  *525  ] 
the  meantime,  mention  the  subject  to  Lord  Lyndhubst. 

On  a  subsequent  day,  Mr.  Stinton  applied  for  the  judgment  of 
the  Court  upon  the  point  reserved,  when  the  Lord  Chief  Babon 
stated,  that  he  had  consulted  Lord  Ltndhubst  on  the  subject,  and 
that  he  should  follow  the  decision  in  Ex  parte  Nortiitvick.  His 
Lordship  therefore  ordered  that  the  costs,  as  prayed  by  the 
petition,  and  likewise  the  costs  of  this  application,  should  be  paid 
by  the  Company. 


THOMAS  V.  The  ATTORNEY-GENERAL.  i837. 

Feb.  9. 
(2  Y.  &  C.  626—527.)  

A  testahix  gave  seyeral  legacies,  and  directed  her  husband,  whom        C  ^^^  ] 
she  appointed  her  executor,  to  pay  the  legacies  as  soon  after  her  death 
as  might  be  convenient,  or  within  three  years,  if  it  should  suit  his 
oonyenienoe:  Held,  that  the  legatees  were  not  entitled  to  interest  on 
their  legacies  before  the  expiration  of  the  three  years. 

Where  lands  are  charged  by  will  with  the  payment  of  debts  and 

(1)  41  B.  B.  236  (1  Y.  &  0.  166). 
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Thomas  legacies,  and  the  executor  has  power  to  raise  money  for  that  puipose  by 

«.  the  sale  or  mortgage  of  all  or  any  of  the  testator's  real  estateSp  this  is 

ATT.-GExr.  j^Q^  ^  discretion  which  can  be  exercised  arbitrarily  or  capriciously  by 

the  executor. 

Jane  Lawbbnoe,  by  her  will,  after  reciting  certain  powers  of 
appointment  which  she  possessed  by  virtue  of  her  marriage  settle- 
ment and  other  indentures,  directed,  limited,  and  appointed  all 
her  real  and  personal  estate,  whatsoever  and  wheresoever,  to  the 
only  use  and  behoof  of  her  husband,  Henry  Lawrence,  for  life, 
subject  to  the  payment  of  her  debts,  which  she  directed  to  be  paid 
by  her  husband,  whom  she  appointed  her  executor.  She  then 
gave  annuities  to  certain  charitable  societies  ;  the  interest  of 
lOOL  to  her  nephew,  B.  Morgan,  for  his  life ;  and  legacies  to 
various  persons — ''the  legacies  to  be  paid  by  my  husband  as 
soon  after  my  death  as  convenient,  or  within  three  years,  if  it 
suit  the  convenience  of  my  said  beloved  husband."  The  testatrix 
then  charged  all  her  real  estate  with  the  payment  of  her  debts 
and  legacies ;  and  gave  her  husband  power,  by  sale  or  mortgage 
of  any  part  of  her  property,  to  raise  and  levy  the  requisite  sums 
for  that  purpose. 
[  *526  ]  The  testatrix  died,  leaving  her  husband  surviving  her,  ''^who 

had  not  paid  the  legacies  before  the  end  of  three  years  after  the 
testatrix's  death.  The  bill  was  filed  by  the  legatees  against  the 
Attomey-Oeneral,  in  respect  of  the  charity  legacies,  and  against 
the  husband  and  the  heir-at-law  of  the  testatrix,  praying  to  have 
the  trusts  of  the  will  declared  and  carried  into  execution. 

Mr.  Boteler,  and  Mr.  Berkeley ,  for  the  plaintiffs  : 

The  Court  will  give  interest  on  these  legacies  from  the  usual 
time,  otherwise  the  legatees  will  suffer  from  the  neglect  of  others. 
As  far  as  T.  Morgan's  interest  is  concerned,  it  is  clearly  one  which 
ought  to  commence  from  the  time  of  the  decease  of  the  testatrix. 
With  respect  to  the  other  legatees,  although  they  could  not 
compel  payment  for  three  years  after  the  death  of  the  testatrix, 
yet  it  does  not  follow  that  they  ought  not  to  have  interest  from 
the  usual  time.  In  Churchill  v.  Lady  Speake  (i),  a  case  somewhat 
similar  to  the  present,  interest  was  given  from  the  death.     The 

(1)  1  Vem.  261. 
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charity  legacies,  except  sach  as  are  charged  on  the  personalty,      Thomas 
are  manifestly  void.  Att.^Gkn. 

Mr.  Wray^  for  the  Attomey-Qeneral. 

Mr.  Stevens^  for  the  heir-at-law. 

Mr.  Simpkinsofif  and  Mr.  WHbrahain^  for  the  defendant 
Henry  Lawrence : 

If  the  husband  had  paid  the  legacies  before  the  end  of  the 
three  years,  the  interest  would  also  have  been  payable  before  the 
expiration  of  that  time.  But  he  was  to  pay  the  legacies  at  his 
convenience,  and  three  years  is  the  time  limited  for  his  con- 
venience. There  is  no  reasbn,  therefore,  why  interest  should  be 
paid  from  an  earlier  period.  The  rule  as  to  payment  of  interest 
from  the  end  of  one  year,  is  nothing  more  than  a  rule  of  ''^con-  [  *527  ] 
venience.  As  to  T.  Morgan's  interest,  it  is  nothing  more  than 
an  ordinary  legacy,  and  must  be  treated  accordingly.  There  is 
another  question  in  the  suit,  namely,  whether,  as  the  husband 
has  a  right  to  sell  or  mortgage  all  or  any  part  of  the  real 
estates,  he  has  an  arbitrary  discretion  to  say  on  what  part  of 
the  estates  the  charges  shall  be  thrown ;  but  upon  that  point 
we  offer  no  argument. 

AlJ>BB80N,   B. : 

I  think  that  the  interest  on  these  legacies  should  only  be 
calculated  from  the  end  of  the  three  years.  The  testatrix 
intended  to  give  her  husband  an  extension  of  that  discretion, 
which  courts  of  equity  have  limited  to  one  year;  and,  the 
discretion  having  been  given  to  him,  it  appears  that  it  was 
not  convenient  to  him  to  exercise  it  earlier.  As  to  the  bequest 
to  T.  Morgan,  it  is  not  in  the  nature  of  an  annuity,  but  of  an 
ordinary  legacy,  and  therefore  payable  only  at  the  same  time 
with  the  other  legacies. 

I  think  also  that  the  discretion  given  to  the  husband  through- 
out this  will  is  to  be  taken  to  be  a  sound  discretion,  and  not 
merely  the  exercise  of  an  arbitrary  or  capricious  choice ;  therefore, 
upon  the  question  what  part  of  this  property  is  to  be  sold  for  the 
purpose  of  the  will,  I  can  only  say  that  I  think  it  must  be  such 
part  as  a  sound  discretion  points  out  for  that  purpose. 
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ji^\      Ex  PARTE  ATKINS,  In  the  Matter  of  the  LONDON 
— ^  AND  SOUTHAMPTON  RAILWAY  ACT(1> 

(2  Y.  ft  0.  636—539;  8.  0.  1  Jur.  332.) 

Secret  testamentary  trust. 

Where  a  person  obtains  a  devise  by  a  promise  to  settle  money  on  a 
third  person  the  property  is  impressed  with  a  lien  for  the  amount  in 
favour  of  the  third  person. 

Maria  Godfrey,  being  seised  in  fee  of  a  one  undivided  third 
part  of  some  freehold  lands  at  Sonthampton,  married  Mr.  Bradby. 
After  their  marriage,  the  lands  were  settled  upon  her  and  her 
husband  for  their  lives,  with  remainder  to  such  uses  as  she 
should  by  deed  or  will  appoint ;  in  default  of  appointment,  to 
the  use,  after  the  death  of  the  husband,  of  the  children  of 
the  marriage  in  fee  ;  and,  in  default  of  children,  to  the  right 
heirs  of  Mrs.  Bradby. 

A  few  years  after  the  marriage,  and  immediately  after 
being  delivered  of  a  daughter,  Mrs.  Bradby  made  her  will. 
She  was  too  weak  to  sign  it,  but  she  set  her  mark  to  it  in 
the  presence  of  her  solicitor,  her  nurse,  and  a  female  friend. 
By  this,  she  devised  the  whole  of  her  one  third  share  to  her 
husband  in  fee.  She  died  on  the  same  day,  leaving  one  child 
only,  the  daughter  before  mentioned. 

[n  February,  1824,  Mr.  Bradby  executed  a  bond  to  certain 
trustees,  conditioned  for  securing  to  Louisa  Bradby,  the  infant 
[  *^87  ]  daughter  of  himself  and  his  late  wife,  the  sum  '''of  8,000Z.,  to 
be  paid  to  her  immediately  upon  her  attaining  twenty-one,  if 
that  event  should  happen  in  his  lifetime  ;  if  not,  within  six 
months  after  his  decease.  The  bond,  after  reciting  that  Bradby 
was  entitled  to  a  one  undivided  third  share  of  the  property  in 
question  under  the  will  of  Mrs.  Bradby's  father,  and  by  virtue 
of  Mrs.  Bradby's  will  and  appointment,  proceeded  in  these 
words :  "  And  whereas  the  said  J.  Bradby,  upon  the  execution 
of  the  said  will  and  appointment,  gave  his  said  wife  an 
assurance  that  he  would  make  a  provision  for  the  said  Louisa 
Bradby,  and  hath  therefore  agreed  to  enter  into  the  said  bond. 
See.    Now  the  condition,  &c." 

After  the  execution  of  this  bond,  Mr.  Bradby  purchased  the 
(1)  Cp.  Norris  v.  Frazer  (1873)  L.  B.  15  Eq.  318. 
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remaining  two  thirds  of  the  property,  and  mortgaged  the  Ex  parte 
whole  to  the  petitioners.  Bradby  afterwards,  with  the  consent  tkins. 
of  the  mortgagees,  contracted  with  the  Southampton  Bailway 
Company  for  the  sale  to  them  of  the  whole  property  for  4,500!. 
Bat  upon  ascertaining  the  nature  of  the  bond,  the  Company 
refused  to  pay  more  than  two  thirds  of  the  purchase  money 
to  the  vendor ;  and  they  paid  the  .remaining  one  third,  namely, 
1,5001.,  into  Court,  upon  the  advice  that  the  recital  in  the 
bond  gave  the  trustees  a  lien  for  that  sum  upon  the  one  third 
share  devised  by  Mrs.  Bradby. 

The  mortgagees  now  presented  their  petition  to  be  paid  the 
1,5002. 

Mr.  Coote  and  Mr.  L.  Wigram,  for  the  petitioners : 

*     ♦     A  mere  promise  amounts  to  nothing.    Here  it  was  only       [  538  ] 
an  assurance  by  the  husband,  that  he  would  make  a  suitable  pro- 
vision for  the  child;  and  he  did  so  by  bond.    There  was  no 
promise  to  pay  out  of  this  particular  land.     ♦     ♦     ♦ 

Mr.  Wilcock^  for  the  trustees  : 

This  transaction  was  one  and  entire.  The  bond  might  be  a 
proper  form  of  provision  for  the  child,  but  clearly  the  father 
thought  himself  bound  to  execute  it  in  consequence  of  benefits 
which  he  received  under  the  will:  Podmore  v.  Gunning (i).  *  * 
The  1,5002.  ought  to  be  applied  in  part  performance  of  the 
settlement. 

Mr.  Cory,  for  the  husband,  now  offered  to  make  proposals 
before  the  Master  for  settling  3,0002.  on  the  infant. 

The  Lord  Chief  Babon  said,  that,  considering  the  value  of  the 
estate,  he  thought  the  proposal  fair ;  and  ordered  a  reference  to 
the  Master  to  approve  of  a  security  upon  the  terms  of  the  bond  ; 
and  upon  that  security  being  given,  the  money  in  Court  to  be 
paid  to  the  mortgagees. 

(1)  40  R.  R.  203  (7  Sim.  644). 
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1887.  CAPE   V.   CAPE. 

^^^'  (2  Y.  A  0.  643-M6.) 

[  848  ]  ^  testator  directed  his  trustees  to  apply  a  legacy  to  the  support  and 

maintenance  of  the  wife  of  his  son  H.»  and  for  the  support  and  education 
of  his  children  bom  in  wedlock.  There  were  no  children  of  H.  at  the 
testator's  death :  Held,  that  the  wife  took  the  legacy  absolutely  to  her 
separate  use.  * 

John  Gaps,  by  his  will,  after  giving  pecuniary  and  specific 
[  *844  ]  legacies  to  his  wife,  and  to  his  son  George  Augustus,  ^gave  and 
bequeathed  to  his  executors  all  the  residue  of  his  property,  in 
trust,  to  be  by  them  applied  as  thereinafter  mentioned,  that 
is  to  say,  to  his  other  sons  William  and  Henry,  and  his 
daughter  Harriet,  to  be  equally  divided  between  them,  except 
that  1002.  should  be  given  to  his  daughter  out  of  the  other  shares. 
By  a  codicil,  the  testator  declared  as  follows  :  "  Whereas  I  did, 
in  and  by  my  said  will,  give  and  bequeath  unto  my  son,  Henry 
Cape,  a  certain  portion  of  my  personal  estate:  now  I  hereby 
revoke  all  the  said  legacy,  and  do  direct  from  such  share  of  my 
personal  estate  heretofore  bequeathed  to  him,  but  now  revoked, 
that  800Z.  be  deducted,  and  divided  into  equal  portions  between 
my  beloved  wife,  my  son  George,  and  my  daughter  Harriet ;  also 
the  residue  of  such  legacy,  after  deducting  the  said  8002.,  I  do 
direct  may  be  applied  to  the  support  and  maintenance  of  the  wife 
of  my  said  son  Henry,  and  for  the  support  and  education  of  his 
children  born  in  wedlock." 

There  were  no  children  of  Henry  Cape  at  the  death  of  the 
testator,  nor  did  it  appear  that  there  were  any  at  the  date  of  the 
will.    Two  children  were  bom  after  the  testator's  death. 

Mr.  Sutton  Sharpe,  for  the  plaintiff.    *     *    * 

[  546  ]  Mr.  Jeremy,  for  the  defendants : 

The  testator  *  *  intended  the  trustees  to  have  the  control 
of  the  property ;  and  to  superintend  it  for  the  benefit  of  the 
children  as  well  as  the  wife.  The  gift  was  to  all  Henry  Cape's 
children  born  in  wedlock.  He  meant  all  the  children  of  Henry 
Cape  which  he  might  have  during  the  testator's  lifetime,  or  at 
any  time  afterwards.    It  does  not  appear  that  Henry  had  any 
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children  at  the  date  of  the  will.    The  testator  must  therefore        Caps 
have  meant  all  his  future  children  :  Deffliss  v.  Goldschmidt  (i),        q^te, 
Sheppard  v.  Ingram  (2),     Walker  v.   Shore  (8),     Tebbs  v.  Car- 
penter {4).    *     *     * 

Mr.  Sharpe,  in  reply : 

If  this  had  been  a  gift  to  the  wife  for  life,  with  remainder 
to  her  husband's  children,  the  ^children  coming  in  esse  during  [  *&46  ] 
ber  lifetime,  namely,  her  own  children,  would  have  been  entitled ; 
but  no  children  of  the  husband's  coming  in  esse  after  that 
period  would  have  been  entitled.  But  here  the  will  gives  no 
interest  to  the  children,  either  of  the  husband  or  the  wife ;  it 
only  points  out  the  objects  to  which  she  was  to  apply  the 
fund.  All  that  the  will  directs  her  to  do,  she  would  naturally 
do  without  that  direction. 

Aldbrson,  B.  : 

My  impression  is,  that  the  testator  merely  intended  to  give 
this  legacy  to  the  separate  use  of  the  wife;  and  if  there  had 
been  children  bom  at  the  time  of  the  death  of  the  testator, 
it  would  have  been  a  question  whether  they  did  not  take  an 
interest  under  the  will ;  but  as  there  were  no  children  at  that 
time,  I  think  the  wife  takes  it  absolutely  to  her  separate  use. 


DIXON  V.  SAMSON.  i837. 

(2  Y.  A  0.  56^-571 ;  S.  C.  1  Jur.  496.)  — L 

A  testatrix  bequeathed  a  legacy  to  A.,  which  she  declared  should  be  '-  -^ 
taken  ia  aatisfaction  of  all  claims  which  A.  then  had  or  might  have 
upon  the  estate  after  her  decease.  At  the  time  of  making  the  will, 
A  had  a  claim  upon  the  testatrix  for  a  legacy  under  the  will  of  J.  S. : 
Held,  that  parol  evidence  was  not  admissible  to  show  that  this  was  the 
only  daim  which  A.  ever  had  upon  the  testatrix,  and  consequently  that 
A  was  not  compellable  to  elect  between  the  benefit  of  the  will  of  the 
testatrix  and  that  of  J.  S. 

Joseph  Snowball^  by  his  will  dated  the  26th  February,  1821, 
gave  and  bequeathed  to  the  defendant  the  sum  of  1002.;  and, 

(1)  13  B.  B.  259  (1  Mer.  417}.  (3)  10  B.  B.  41  (15  Yes.  122). 

(2)  AmbL  448.  (4)  16  B.  B.  224  (1  Madd.  290). 
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Dixon       subject  to  the  payment  of  his  debts,  funeral  and  testamentaiy 
Samsok.     expenses  and   legacies,  the  testator  gave  and  bequeathed  all 
and  singular  his  estate  and  effects  to  his  wife  Mary  Snowball, 
whom  he  appointed  his  executrix. 

Upon  the  death  of  the  testator,  Mary  Snowball  proved  the 
will,  and  paid  to  the  defendant  58/.  on  account  of  his  legacy. 
Afterwards,  in  September,  1828,  she  placed  in  the  hands  of 
the  defendant,  who  then  lived  in  London,  the  sum  of  200/. 
for  the  purpose  of  being  invested  in  the  funds  for  her  use; 
[  *667  ]  the  defendant,  however,  retained  that  ''^money  in  his  own  hands. 
On  the  10th  January,  1882,  which  was  very  shortly  before  her 
death,  Mary  Snowball,  made  her  will,  whereby,  after  reciting 
that  the  defendant  then  stood  indebted  to  her  in  the  sum  of 
200/.  received  by  him  of  her  for  the  purpose  of  being  invested 
in  her  name  in  Government  securities,  and  which  had  not 
been  by  him  so  applied,  gave  and  bequeathed  the  said  sum 
of  200/.  to  the  defendant  and  his  brother,  Thomas  Bum  Samson, 
in  equal  shares,  and  declared  that  such  bequest  should  be, 
and  should  be  taken  and  accepted  as  and  in  full  satisfac- 
tion and  discharge  of  all  and  every  claim  and  demand  of 
what  nature  or  kind  soever,  which  the  defendant  and  the  said 
Thomas  Bum  Samson  or  either  of  them  then  had  upon  her,  or 
which  they  or  either  of  them  might  have  upon  her  estate  and 
effects  after  her  decease.  And  the  testatrix  appointed  the 
plaintiffs  executrix  and  executor  of  her  will. 

In  August,  1886,  the  defendant  filed  his  bill  in  this  Court 
against  the  plaintiff,  praying  for  an  account  and  payment  of  his 
legacy  out  of  the  assets  of  Joseph  Snowball  possessed  by  the 
plaintiffs.  To  this  bill  the  plaintiffs  pleaded,  that  at  the  time 
of  the  death  of  Mary  Snowball,  the  defendant  was  indebted  to 
her  in  the  sum  of  200/.  for  monies  lent  and  advanced,  and  that 
the  same  was  greatly  more  than  the  amount  of  what  was  due 
from  Mary  Snowball,  as  the  representative  of  her  husband,  in 
respect  of  the  legacy  of  100/. :  and  that  the  defendant  being  so 
indebted  as  aforesaid,  the  said  Mary  Snowball  duly  made  and 
published  her  last  will,  &c.  The  plea  then  set  forth  verbatim 
so  much  of  the  will  of  Mary  Snowball  as  is  above  stated. 
The  plea  came  on  for  hearing  before  the  Lord  Chief  Baron, 
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at  the  sittings  after  Trinity  Term,  1886,  when  his  Lordship       Dizon 

overmled  it,  upon  the  ground  that  it  did  not  necessarily  appear      sam sok. 

that  the  claim  and  demand  which  the  defendant  was,  in  the  will 

of  Mary  Snowball,  stated  then  to  *have  upon  her,  or  which  he      [  *568  ] 

might  have  upon  her  estate  and  effects  after  her  decease,  was 

the  claim  or  demand  which  he  had  or  might  have  in  respect 

of  the  legacy  bequeathed  to  him  by  Joseph  Snowball.      The 

consequence  of  this  decision  was,  that  the  plaintiffs  put  in  their 

answer,  and  no  evidence  being  entered  into  by  them  relative  to 

their  claim  for  the  2002.,  the  defendant  obtained  a  decree. 

The  plaintiffs  now  brought  their  bill  against  the  defendant, 
calling  upon  him  to  elect  between  the  benefits  intended  for  him 
by  the  will  of  Mary  Snowball,  and  those  intended  for  him  by  the 
will  of  Joseph  Snowball ;  and  in  case  of  his  electing  to  take 
under  the  will  of  Joseph  Snowball,  that  he  might  be  decreed 
to  replace  the  2002.  The  bill  contained  an  allegation  that  the 
defendant  had  not  any  claim  or  demand  of  any  nature  or  kind 
soever  upon  the  said  Mary  Snowball,  at  the  date  of  her  said  will, 
other  than  and  except  the  claim  or  demand  which  he  had  against  the 
said  Mary  Snowball,  as  the  executrix  of  the  said  testator,  Joseph 
Snowball,  in  respect  of  the  said  legacy  of  1002.  bequeathed  to  him 
by  the  said  testator ;  and  that  he  hath  not  now  any  claim  or  demand 
upon  her  estate,  save  and  except  in  respect  of  the  said  legacy. 

To  this  biU  the  defendant  demurred.    *    *    * 

Mr.  O.  Anderdon  for  the  demurrer : 

*  *  We  must  take  the  will  as  we  find  it.  There  might  have  [  ^69  ] 
been  a  notion  in  the  mind  of  the  testatrix  that  the  defendant  had 
a  claim  against  her  estate  for  the  portion  of  the  legacy  remaining 
unpaid,  but  the  Court  cannot  indulge  in  conjectures  on  that  head. 
In  terms  the  testatrix  bequeaths  this  legacy  only  in  satisfaction 
of  claims  upon  her  estate,  but  it  is  clear  that  the  defendant's 
claim  was  against  the  estate  of  the  original  testator. 

Mr.  Eldertan,  for  the  biU  [cited  Bummer  v.  Pitcher  (l)] : 

The  bill  avers  that  there  was  no  other  demand  upon  her  than       [  670  ] 
this. 

(1)  39  E.  B.  203  (2  My.  &  K.  262). 
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l>izoN  (Aldbbson,  B.  :  The  question  is,  whether  that  averment  is 

Samson,      material.     If  the  will  includes  the  present  demand,  yon  do  not 

want  it.    If  you  are  obliged  to  resort  to  it  in  explanation  of  the 

will,  the  question  is,  whether  parol  evidence  is  receivable  to 

prove  it.) 

Mr.  Anderdon^  in  reply. 

Aldbbson,  B.  : 

When  the  plea  in  the  cause  of  Samson  v.  Dixon  was  heard 
before  the  Lord  Chief  Baron,  his  Lordship  was  of  opinion, 
independently  of  any  thing  arising  out  of  extrinsic  evidence,  that 
this  will  did  not  extend  to  the  claim  which  the  present  defendant 
then  made  upon  the  assets  of  Joseph  Snowball.  Then  the 
question  is,  whether  I  can  take  notice  of  any  evidence  showing 
that  this  was  the  only  claim  which  the  present  defendant  had 
upon  Mary  Snowball,  the  representative  of  Joseph  Snowball,  at 
the  time  of  her  decease.  I  think  I  ought  not  so  to  do.  Where 
a  testator  speaks  of  a  state  of  facts  which  may  exist  at  any  time 
between  the  making  his  will  and  of  his  death,  evidence  is  not 
[  *57i  ]  admissible  to  show  that  there  ^was  any  particular  time  to  which 
his  will  was  intended  to  be  applicable.  The  case  of  Dummer  v. 
Pitcher,  and  the  authorities  on  which  that  case  rests,  and 
which  were  decided  long  before,  are  sufficient  to  establish 
that  position. 

In  the  case  of  real  estate,  the  intention  of  the  party  is  refer- 
able to  a  state  of  facts  existing  when  the  will  is  made.  In  a 
will  of  personal  estate,  the  same  observation  applies  to  the 
person  of  the  legatee.  But  when  the  testator  speaks  to  facts 
which  may  exist  any  time  between  the  time  when  he  speaks  and 
his  death,  how  is  the  Court  to  judge  of  the  particular  time  to 
which  he  refers  ?  I  cannot  therefore  think  that,  in  this  case, 
the  party  ought  to  be  put  to  his  election.  If  the  plaintifib  are 
disposed  to  try  the  question  at  law,  they  have  at  law  a  fall 
remedy  for  all  they  can  claim  against  the  defendant. 

Demurrer  aXUnced^ 
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LEE  V.  MILNER.  im. 

(2  T.&  0.611-620.)  "^l!^''*"- 

The  undertaken  of  the  Aire  and  Calder  Navigation  were  empowered  L  ^^H 
by  Act  of  Parliament  to  make  a  oanal  and  a  tram-road  leading  there- 
from, and  fifteen  years  were  given  to  them  to  complete  the  works.  At 
the  expiration  of  nearly  four  years  from  the  passing  of  the  Act,  having 
completed  part  of  the  canal,  and  having  marked  out  the  tram-road,  they 
gave  notice,  pursuant  to  the  Act,  to  the  owners  of  a  certain  spot  of 
land,  of  their  intention  to  purchase  it  for  the  purposes  of  the  tram-road. 
The  land  owners  resisted  the  purchase,  on  the  ground  that  the  under- 
takers had  deviated  from  the  Parliamentary  line  in  the  construction 
of  their  canal :  Held,  that  as  the  deviation  worked  no  injury  to  the 
objectors,  and  as  the  undertakers  did  not  admit  any  intention  to  abandon 
the  original  line,  and  there  remained  ten  years  in  which  they  might 
complete  their  works,  this  objection  was  untenable. 

Acts  of  Parliaments  for  making  canals,  rail-roads,  &c.,  are  powers 
given  by  Parliament  to  take  the  land  of  the  different  proprietors  through 
whose  estates  the  works  are  to  proceed.  Each  proprietor,  therefore,  has 
a  right  to  have  the  power  strictly  and  literally  carried  into  effect  as 
regards  his  own  lands,  and  also  a  right  to  require  that  no  variation  shall 
be  made  to  his  prejudice.  But  where  the  Act  of  Parliament  is  faithfully 
carried  into  execution  as  regards  his  lands,  he  cannot,  on  the  mere 
ground  of  a  variation  which  is  not  injurious  to  himself,  and  which  was 
made  with  the  consent  of  others,  obtain  from  a  court  of  equity  an 
injunction  to  stay  the  proceedings. 

Unbbb  the  provisions  of  the  9  Geo.  lY.  c.  98,  the  undertakers 
of  the  navigation  of  the  rivers  Aire  and  Calder  are  authorized, 
at  their  own  costs,  to  make  a  navigable  cut  or  canal  from  the 
river  Calder,  near  a  place  called  the  Broad  Beach,  to  another 
part  of  the  river  near  a  place  called  ''^Woodnook.  They  are  [  *612  ] 
likewise  empowered  by  the  same  Act  to  make  an  aqueduct,  and 
to  form  various  collateral  branches  in  connexion  with  the  cut 
or  eanal ;  also  to  make  a  railway  or  tram-road  from  the  intended 
cut  or  canal  near  a  place  called  Stanley  Ferry,  to  communicate 
with  a  public  highway  leading  from  Leeds  to  Wakefield,  near 
a  place  called  Lofthouse  Gate.  By  the  6th  section,  it  is  enacted, 
that  the  undertakers  in  making  the  intended  cuts,  canals, 
channels,  branches,  railways,  or  tram-road,  shall  not  deviate 
more  than  one  hundred  yards  from  the  course  delineated  on  the 
map  or  plan  authorized  by  the  Act.  By  subsequent  sections,  the 
undertakers  are  bound,  within  five  years  from  the  passing  of  the 
Act,  to  agree  for,  or  cause  to  be  valued  and  paid  for,  the  lands, 
tenements,  and  hereditaments  required  for  the  purposes  of  the 
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Lbb  works  thereby  authorized ;  and  within  fifteen  years  from  the 
Milker,  same  period  to  complete  and  make  navigable  and  passable  all 
the  works. 

In  pursuance  of  this  Act,  the  undertakers,  within  the  five 
years  limited  for  that  purpose,  effected  purchases,  or  entered 
into  contracts  for  the  purchase  of  all  the  land  required  for  the 
cut  or  canal,  and  they  completed  that  part  of  the  canal  which 
was  in  the  neighbourhood  of  Woodnook.  Listead,  however,  of 
bringing  the  canal  actually  to  Woodnook  according  to  the  course 
laid  down  in  the  map,  they  brought  it  through  land  which  they 
had  purchased  for  that  purpose,  to  a  spot  lower  down  the  river, 
near  a  place  called  Fairies'  Hill.  By  this  deviation,  the  canal 
was  made  to  pass  more  than  one  hundred  yards  from  the  course 
marked  out  on  the  map. 

The  undertakers  also,  within  the  period  prescribed  by  the 
Act,  purchased  and  paid  for  all  the  lands  required  for  the  rail- 
way or  tram-road,  except  a  piece  of  land,  numbered  147,  which 
was  the  subject  of  this  suit.  They  had  also,  at  the  period  of 
instituting  this  suit,  entered  upon,  staked,  set  out,  and  ascer- 
[  *6is  ]  tained  such  parts  of  the  land  as  they  ''^thought  necessary  for  the 
tram-road,  according  to  the  course  described  in  the  map  or  plan; 
but  they  had  not  actually  made  the  tram-road  in  any  part  of 
the  line,  nor  completed  that  part  of  the  canal  with  which  the 
tram-road  was  to  communicate. 

In  December,  1882,  the  undertakers  gave  notice  to  the  plain- 
tiffs, who,  as  trustees  of  the  Lake  Lock  Bail-road  Company, 
were  the  owners  of  number  147,  of  their  readiness  to  purchase 
that  piece  of  ground  for  the  purposes  of  the  projected  tram-road. 
Number  147  was  the  spot  at  which  the  projected  tram-road 
would  cross  the  Lake  Lock  rail-road.  It  was  situate  near 
Lofthouse  Gate,  and  was  entirely  out  of  the  way  of  the  canal. 

In  consequence  of  this  notice,  an  inquiry  was  had  before  a 
jury  under  the  20th  section  of  the  statute,  for  the  purpose  of 
awarding  the  amount  of  compensation  and  damages  to  be  paid 
to  the  plaintiffs,  and  the  jury  awarded  the  sum  of  6L  for  com- 
pensation for  the  value  of  the  land,  and  2,8002.  for  future 
damages.  The  undertakers  refused  to  pay  the  damages,  but 
paid  the  compensation  money  into  Court,  and  were  proceeding 
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to  take  possession  of  the  piece  of  ground,  when  the  plaintiffs         Lss 
filed  their  bill,  and  obtained  an  injunction  against  them.  milnsb. 

The  bill  proceeded  on  the  ground— first,  that  the  plaintiffs 
had  abandoned  their  intention  of  making  the  new  cut  according 
to  the  Parliamentary  line ;  secondly,  that  they  had  no  right  to 
work  the  cut  and  the  tram-road  contemporaneously,  but  were 
bound  to  complete  the  former  in  the  first  instance ;  and  thirdly, 
that  at  all  events,  they  had  no  right  to  take  possession  of  the 
piece  of  ground  in  question,  without  paying  or  tendering  to  the 
plaintiffs  the  sum  of  2,800Z.,  which  had  been  assessed  as  future 
damages. 

In  Trinity  Term,  1884,  the  defendants  moved  before  Lord 
Lyndhurst,  C.  B.,  to  dissolve  the  injunction,  when  his  Lordship 
ordered  a  special  case  to  be  drawn  up  for  *the  opinion  of  this  [  ^^H  ] 
Court,  and  in  the  meantime  the  injunction  to  be  continued. 
The  case  came  on  for  argument  on  the  plea  side  of  this  Court 
in  Trinity  Term  last ;  when  the  Coubt,  upon  the  second  and 
third  points  above  stated,  gave  judgment  in  favour  of  the 
defendants  (1). 

In  consequence  of  this  decision,  the  defendants  now  moved 
again  to  dissolve  the  injunction,  and  the  only  remaining 
question  was,  whether  the  motion  could  be  resisted  upon  the 
first  ground  taken  in  the  bill :  namely,  that  the  defendants  had 
abandoned  the  intention  of  making  the  new  cut  according  to  the 
Parliamentary  line. 

The  defendants  by  their  answer  stated  as  follows :  that  the 
canal  so  made  from  or  near  the  point  A.,  (the  spot  in  the  map 
where  the  deviation  began),  past  D.,  and  thenceforward  to  the  % 

river  Calder,  at  the  point  H.,  near  Fairies*  Hill,  has  for  the 
present  been  made  in  lieu  of  that  portion  of  the  proposed  canal, 
which  lies  eastward  of  the  point  A. ;  but  they  say  that  they 
have  not  altogether  or  finally  abandoned  all  intention  of  making, 
nor  have  they  expressed  their  determination  not  to  make  the 
said  canal  in  any  line  eastward  of  the  said  point,  other  than  the 
said  line  from  A.  to  D.,  and  thenceforward  to  the  point  H.,  or 
to  any  other  point ;  on  the  contrary,  they  say  that  the  lands  are 
actually  purchased  by  the  said  undertakers  for  making  the  said 

(1)  2  11.  &W.  824. 
B.1U — ^VOL.  XLvn.  80 
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Lbb  last-mentioned  portion  of  the  proposed  canal,  which  lies  east- 
MiLNSB.  ward  of  the  point  A.,  and  whether  they  will  or  not  abandon 
the  same,  or  whether  they  will  or  not  still  persevere  in 
making  such  last-mentioned  portion  of  the  canal,  and  abandon 
the  portion  which  they  for  the  present  have  made,  is  a  matter 
entirely  open  for  the  consideration  of  the  said  undertakers. 
They  say  they  believe  that  the  said  cut  so  made  as  aforesaid  is 
not  expressly  within  or  described  in  the  said  Act,  or  in  the  map 
[  *616  ]  *or  plan  in  the  said  bill  mentioned,  and  therefore  is  not  within 
the  express  enactments  of  the  said  Act ;  and  that  it  is  for  the 
present  a  substitution,  and  may,  if  it  should  be  deemed  advis- 
able, be  permanently  a  substitution  for  the  line  which  is  described 
in  the  said  Act,  and  the  said  map  or  plan. 

Mr.  Bacon  for  the  motion. 

Mr.  Boteler  and  Mr,  Hayter,  contra  [cited  Blakemore  v.  Hie 
Olamorganshire  Canal  Company  (i).  Agar  v.  Regent's  Canal 
Company  (2),  and  other  cases] . 

[  616  ]  Mr.  Bacon^  in  reply,  observed  that  in  the  case  of  Blakemore 

V.  The  Glamorganshire  Canal  Company,  the  time  limited  by  the 
Act  for  the  completion  of  the  works  had  expired,  which  was  not 
the  case  here.  He  likewise  contended  that  the  answer  of  the 
defendants  showed  no  permanent  intention  of  abandoning  the 
Parliamentary  line. 

Li  the  course  of  the  argument  the  Court  asked  the  plaintiffs' 
counsel  whether  they  were  disposed  to  take  an  issue  as  to  whether 
the  deviation  would  be  injurious  to  their  clients ;  but  they  replied 
in  the  negative. 

July  10.      Aldbbson,  B.  : 

Lq  this  case,  the  only  question  reserved  for  my  opinion  is, 

whether  the  injunction  prayed  by  the  bill  ought  to  be  continued. 

When  the  case  originally  came  on  to  be  heard  before  Lord 

(1)  36  E.  E.  289  (1  My.  &  K  154,         (2)  14  B.  E.  217  (G.  Coop.  77). 
162). 
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Lyndhurst,  he  reserved  several  questions  for  the  opinion  of  the         Lbb 
fnll  Goart  on  a  special  case.     Those  questions  have  been  heard      milnbr. 
and  decided ;  and  the  case  now  coming  on  for  further  directions 
has  been  argued  before  me. 

The  injunction  was  obtained  on  several  grounds.  One  ground 
was,  that  the  payment  by  the  defendants  of  the  whole  com- 
pensation awarded  by  the  jury,  was  a  condition  precedent  to  the 
taking  possession  of  the  piece  of  land  belonging  to  the  plaintiffs ; 
and  there  can  be  no  doubt  that  if  any  compensation  had  been 
warranted  by  the  Act  of  ^Parliament,  in  respect  of  contingent  [  *617  ] 
injury,  the  Court  would  have  been  bound  by  the  amount  found 
by  the  jury,  and  would  have  continued  the  injunction  until  pay- 
ment. But  on  that  point  the  Court  have  already,  after  argument, 
given  their  judgment  for  the  defendants.  This  ground  for 
continuing  the  injunction  therefore  fails. 

Another  question  was,  whether  the  works  could  be  allowed 
to  go  on  contemporaneously,  or  whether  the  completion 
of  the  canal  with  which  the  railway  was  to  communicate 
was  a  condition  precedent  to  the  taking  possession  of  land 
for  the  purpose  of  making  that  railway.  On  this  point,  also,  the 
defendants  have  abready  obtained  the  opinion  of  the  Court  in 
their  favour. 

The  remaining  question  is,  whether  the  injunction  can  be 
supported  on  the  ground  alleged  by  the  bill,  that  the  defendants 
have  finally  abandoned  their  intention  of  making  the  new  cut 
in  the  Parliamentary  line.  Now  the  facts  are  these.  It  appears 
that  in  one  part  of  the  line,  not  at  all  adjoining  the  land  of 
which  the  possession  is  sought  to  be  obtained,  the  defendants 
have  made  a  cut  deviating  in  some  parts  from  the  Parliamentary 
line  more  than  100  yards.  This  cut  is  made  through  lands 
belonging  to  the  defendants,  and  the  plaintiff's  counsel,  on  my 
enquiring,  during  the  argument,  whether  they  would  wish  to 
take  an  issue  to  try  whether  such  deviation  will  in  any  way 
affect  adversely  their  interests,  have  declined  to  accept  such  issue. 
I  must  take  it,  therefore,  for  granted  that  such  deviation  is  of  no 
prejudice  whatever  to  the  plaintiff.  The  answer  also  distinctly 
states,  in  reply  to  the  interrogatories  put  by  the  bill,  that  this 
deviation  has  been  made  by  the  defendants  for  the  present,  but 

80—2 
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Lib  that  they  have  not  finally  abandoned  the  intention  of  making 
MiuTEB.  the  cut  in  the  Parliamentary  line;  that  this  question  is  still 
open  for  their  consideration  and  adoption,  and  that  they  have 
actually  bought,  and  are  in  possession,  of  the  land  necessary  for 
the  purpose  of  doing  so.  By  the  Act  they  have  fifteen  years 
[  •618  ]  *in  the  which  to  perform  the  whole  works,  although  they  are 
bound  to  get  possession  of  the  land  for  the  purpose  of  the  works 
within  the  first  five  years  after  the  passing  of  the  Bill. 

It  is  urged  that  the  defendants  do  not,  in  their  answer,  say 
affirmatively  that  they  do  intend  to  complete  the  works  in  this 
part  in  the  Parliamentary  line ;  and  that  their  having  made  the 
other  cut  is  decisive  to  show  what  their  ultimate  intentions  must 
be.  But  if  their  not  answering  affirmatively  be  relied  on,  it  is  a 
sufficient  explanation  of  it,  that  they  have  never  had  the  question 
so  put  to  them  as  to  require  such  an  answer,  and  that  the 
plaintiffs  are  in  fault  in  that  respect,  for  not  having  properly 
framed  their  interrogatories  as  to  that  point.  And  I  am  by  no 
means  prepared  to  say  that  the  other  circumstance  (when  I 
look  to  the  positive  oaths  of  the  defendants)  is  to  be  taken  as 
conclusive  on  the  point  of  their  having  finally  abandoned  the 
Parliamentary  line. 

I  think,  upon  all  these  facts,  that  the  injunction  ought  not 
to  be  continued ;  and  my  judgment  proceeds  on  two  grounds, 
which  I  will  shortly  state.  I  have  had  occasion  before  to  con- 
sider the  law  on  this  subject,  and  I  think  it  may  be  stated  thus : 
These  Acts  of  Parliament  have  been  called  Parliamentary 
bargains  made  with  each  of  the  land  owners.  Perhaps,  more 
correctly,  they  ought  to  be  treated  as  conditional  powers  given 
by  Parliament  to  take  the  land  of  the  different  proprietors 
through  whose  estates  the  works  are  to  proceed.  Each  land- 
holder, therefore,  has  a  right  to  have  the  powers  strictly  and 
literally  carried  into  effect  as  regards  his  own  land,  and  has  a 
right  also  to  require  that  no  variation  shall  be  made  to  his 
prejudice  in  the  carrying  into  effect  the  bargain  between  the 
undertakers  and  any  one  else.  This  I  conceive  to  be  the  real 
view  taken  of  the  law  by  Lord  Eldon  in  the  case  of  Blakemore 
V.  The  Glamorganshire  Canal  Company,  to  which  I  was  referred. 
In  that  case,  that  learned  Judge  says,  **  It  may  be  of  little 
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^consequence  to  A.  B.  whether  the  canal  is  brought  to  his  lands         Lss 

through  the  land  of  C.  D.  or  of  E.  F. ;  but  if  the  Legislature      mi^bs. 

has  said  it  shall  be  brought  through  the  lands  of  E.  F.,  the       [*619] 

Court  of  Chancery  would  enjoin  them  from  bringing  it  through 

the  lands  of  C.  D.*'    But  this  «Kpression,  I  apprehend,  means 

this :  that  only  those  lands  of  A.  B.,  which  the  Legislature  has 

given  them  authority  to  take,  viz.  those  adjoining  the  lands  of 

E.  F.,  shall  be  taken.     This  is,  therefore,  but  the  first  branch 

of  the  proposition  which  I  have  stated :  that  the  power  given 

by  Parliament  as  regards  the  lands  of  A.  B.  shall  be  strictly  and 

literally  performed.    But  Lord  Eldon  went  further  in  that  case, 

and  directed  issues  to  be  tried.    Those  issues  afford  a  proof  of 

the  second  branch  of  my  proposition.     They  were,  "  whether 

the  works  done  below  and  out  of  the  plaintiff's  land  would  injure 

Mr.  Blakemore's  works."    But  if  the  proposition  contended  for 

now  had  been  true,  that  no  variation  at  all  could  be  allowed, 

this  issue  would  have  been  wholly  unnecessary.     In  Mr.  Agar*8 

case,  which  was  mentioned  at  the  Bar,  one  point,  it  is  said, 

was,  that  the  Regent's  Canal  Company  could  not,  for  the  sum 

which  they  had  power  to  raise,  complete  their  works ;  and  if  that 

were  clearly  made  out.  Lord  Eldon  says,  in  the  case  before 

referred  to,  that  a  court  of  equity  would  probably  grant  an 

injunction ;  and  I  fully  accede  to  that  proposition,  in  case  the 

fact  were  clearly  made  out,  and  arose  either  out  of  circumstances 

occurring  after  the  passing  of  the  Act,  or  from  a  failure  to  raise 

the  sum  contemplated  by  the  Act ;  for,  to  take  any  man's  land, 

where  the  whole  work  can  never  be    performed,  is    clearly 

injurious  to  him,  and  a  substantial  breach  of  the  condition  on 

which  the  Legislature  granted  the  right  to  do  it.     So,  again, 

if  the  termini  were  changed,  and,  instead  of  proceeding  to  some 

great  town  or  city,  the  canal  or  railway  were  to  terminate  in 

some   obscure  village,  the  same  result  would  follow.     But  I 

cannot  accede  to  the  proposition,  that  where  the  contract,  *as  far       [  *620  ] 

as  regards  the  land  of  the  complaining  landowner,  is  exactly 

performed,  any  variation  made  at  a  distant  point,  and  with  the 

consent  of  the  land-owner  there,  and  producing  no  real  injury 

to  the  complaining  landowner,  ought  to  be  the  ground  for  an 

injunction,  in  a  court  of  equity,  to  be  granted  at  his  application. 
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Lee  That  is  the  case  here ;  and,  on  this  ground,  I  should  be  prepared 
MiLFSB,      to  discontinue  the  injunction. 

But  in  this  case,  there  is  another  ground,  also,  on  which  I 
may  proceed.  At  all  events,  it  must  be  clearly  made  out  that 
there  is  a  final  abandonmeni  of  the  Parliamentary  line.  The 
defendants  are  required  to  obtain  the  land  within  five  years, 
and  to  complete  the  works  in  fifteen.  There  are,  therefore,  ten 
years,  during  which  they  have  a  right  to  deliberate,  and  even  to 
change  any  resolution  they  may  have  taken.  How  can  the 
Court  properly  continue  an  injunction  against  them,  to  prevent 
their  getting  possession  of  this  land,  when,  for  aught  we  can 
tell,  they  may  strictly  and  accurately  follow  the  Parliamentary 
line  after  all?  The  plaintiff  must  therefore  show  that  the 
defendants  have  not  merely  deviated  for  the  present,  but  that 
they  have  finally  abandoned  the  Parliamentary  line.  This  they 
have  failed  to  do. 

On  this  ground,  also,  the  defendants  are  entitled  to  the 

judgment  of  the  Court. 

Injunction  dissolved. 


1887.  PRICE  V.  NORTH  (1). 

^^^-  (2  Y.  &  C.  620—636 ;  S.  C.  7  L.  J.  (N.  S.)  Ex.  Eq.  9.) 

[  620  ]  Misdescription  of  the  quantity  of  land  m  regard  to  the  acres  being 

statute  acres  or  customary,  is  not  matter  of  compensation,  but* a  ground 
for  setting  aside  the  sale. 

*  *  In  pursuance  of  an  order  made  in  May,  1829,  [in  a 
[  621  ]  creditor's  suit  for  administration]  certain  of  the  real  estates  of 
the  testator  were  put  up  for  sale  by  public  auction  in  July,  1881, 
in  57  lots,  one  of  which,  lot  50,  was  described  in  the  particulars 
of  sale  as  follows :  "  Seven  fields,  14  acres  more  or  less,  part  of 
Godrewed  farm ;  tenant  John  Hughes ;  yearly  rent,  42Z. ;  tenancy 
from  year  to  year."  The  8th  condition  of  sale  was  to  the  effect, 
that  if  there  should  appear  any  mistake  or  error  in  the  descrip- 
tion of  the  premises  in  the  particulars  of  sale,  or  any  other 
mistake  or  error  respecting  the  premises,  the  same  should  not 
annul  the  sale,  but  should  be  the  subject  of  compensation. 

(I)  Whittemwe  v.   JVhittemore  (1869)  L.  B.  8  Eq.  603;    In  re  Terry  and 
WhiU!*8  Contract  (1886)  32  CL  Div.  14 ;  Jacobe  y.  Bevdl  [1900]  2  Ch.  868. 
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It  app^ed  that  lot  50  was  not  sold  at  the  auction,  but  was,  Pbios 
in  November,  1881,  purchased,  by  private  contract,  by  Mr.  Henry  nobth. 
Jones,  for  the  sum  of  978Z.  By  the  terms  of  that  contract,  the 
pnlrchase  was  to  be  made  according  to  the  conditions  of  sale  at 
the  auction.  By  an  order  dated  the  21st  of  May,  1882,  this 
purchase  was  confirmed,  and  it  was  declared  that  Jones  should 
be  at  liberty,  on  or  before  the  12th  of  June  then  next,  to  pay  his 
purchase  money  into  Court,  and  might  thereupon  be  let  into 
possession  of  the  premises. 

The  petition  [presented  by  a  specialty  creditor  of  the  testator, 
who  had  proved  his  debt  in  the  suit,]  alleged  that  Henry 
Jones  had  not  paid  his  purchase  money  into  Court,  or  taken  a 
conveyance  of  lot  50,  and  yet  that  he  had  entered  into  posses- 
sion of  those  premises,  and  received  the  rents  and  profits  thereof; 
and  moreover,  that  the  seven  fields  comprised  in  lot  50  were 
incorrectly  described  in  the  particulars  of  sale,  inasmuch  as  the 
admeasurement  thereof  was  stated  to  be  14  acres,  whilst,  in  fact, 
the  same  consisted  of  27  acres,  or  thereabouts;  that  the  rent 
of  42Z.,  mentioned  in  the  particulars,  was  much  less  than  the 
annual  value,  the  purchaser  having  ^since  let  the  premises  for  [  *622  ] 
802. ;  and  that,  under  these  circumstances,  the  premises  had  been 
sold  for  a  sum  greatly  under  their  actual  value,  which  was,  as 
the  petitioner  believed,  about  1,600Z.  The  petition  prayed  a 
reference  to  the  Master,  to  ascertain  the  proper  amount  of  com- 
pensation in  respect  of  the  misdescription,  and  that  the  same, 
and  also  the  original  purchase  money,  with  interest  on  the 
whole,  according  to  the  conditions  of  sale,  might  be  paid  by 
Jones,  or  that  the  order  of  the  21st  of  May,  1882,  might  be 
discharged,  and  the  lot  resold. 

It  appeared  from  the  evidence  given  on  behalf  of  the  petitioner, 
that  if  the  acres  mentioned  in  the  particulars  of  sale  were  to  be 
taken  as  statute  acres,  there  was  clearly  a  misdescription ;  and 
although  the  parties  opposing  the  petition  gave  evidence  that,  at 
the  time  of  the  sale,  there  was  a  verbal  statement  that  the 
admeasurement  was  by  customary  acres,  yet  it  did  not  appear 
that  such  statement  was  made  by  any  authorized  agent  on  the 
part  of  the  vendors.  With  respect  to  the  allegation  as  to  the 
non-payment  of  the  purchase  money,  it  appeared  that  Jones  had 
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PucB       paid  the  money,  within  the  time  limited,  to  the  solicitor  who 
NOBTH.      acted  for  all  parties  in  the  suit,  but  that  the  solicitor  had 
delayed  the  payment  of  the  money  into  Court. 

The  petitioner  had  presented  a  former  petition  on  this  subject 
in  February,  1887,  which  was  disapproved  by  the  other  creditors. 
No  reason,  however,  was  given  for  his  not  having  sooner  taken 
steps  in  the  matter ;  and  in  order  to  show  that  he  must  have  had 
early  information  of  the  misdescription,  the  opposing  parties 
proved  that  he  acted  as  the  attorney  of  Mr.  Crawshay,  the 
purchaser  of  other  lots,  whose  purchase  was  confirmed  in 
December,  1886. 

Mr.  Simpkinson  and  Mr.  Booth,  for  the  petition.     *     *     * 

[  623  J  Mr.  W.  M.  James,  for  the  purchaser.    *     *    * 

[  624  ]  -Mr.  Sutton  Sharpe,  for  the  plaintiff.    *    *     * 

[  626  ]  Mr.  Simpkinson,  in  reply  (i).    ♦     *    * 

Thb  Lord  Chief  Babon  : 

If  I  were  called  upon  to  dispose  of  this  petition  upon  the 

[  *626  ]      question,  whether  or  not  *Mr.  Meyrick  has  a  locus  standi  in  this 

Court,  I  should  desire  further  time  for  consideration  before  I 

gave  my  judgment ;  but,  under  the  circumstances  of  this  case,  I 

think  it  unnecessary  for  me  to  give  any  opinion  upon  that  point. 

It  is  said  that,  upon  the  facts  as  proved  on  behalf  of  the 
petitioner,  this  sale  ought  either  to  be  set  aside  altogether,  or 
modified  by  a  reference  to  the  Master,  directing  him  to  ascertain 
what  addition  ought  to  be  made  to  the  price  agreed  to  be  given 
by  the  purchaser,  by  reason  of  the  misdescription  of  the  premises, 
and  according  to  the  conditions  of  sale  which  he  entered  into. 
I  know  that  courts  of  equity  have  gone  a  great  way  in  allowing 
contracts  of  this  nature  to  be  altered  on  the  ground  of  misdescrip- 
tion, but  I  own  it  appears  to  me  that  such  a  misdescription 

[(1)  It  IB  uimeoesBary  to  report  upon  a  sale  by  the  Court  has  been 

this  case  except  for  the  purpose  of  abolished,  and  the  question  of  lapse 

explaining  the  observations  of  the  of  time  arising  thereupon,  which  was 

LoBD  Chtsf  Bason  upon  the  point  assigned  as  the   actual  ground  of 

mentioned  in  the  head-note,  since  decision,  cannot   occur   in  modem 

the  old  practice  of  reopening  biddings  practice. — O.  A.  S.] 
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as  this  would  not  be  groond  for  modifying  the  contract,  but  Pbioe 
for  avoiding  the  sale  altogether.  Assuming,  however,  that  this  nobth. 
case  comes  within  the  limits  within  which  courts  of  equity  have 
proceeded  in  modifying  contracts  such  as  these,  must  there  not 
be  also  some  limit  as  to  the  time  in  which  they  will  act  ?  With- 
out resorting  to  the  principles  of  law  laid  down  by  Lord  Eldon 
(to  which,  however,  I  fully  accede),  if  I  allow  this  party  to  open 
the  biddings  four  years  after  he  has  become  acquainted  with  the 
facts  on  which  he  founds  this  application,  why  may  I  not  allow 
him  to  do  the  same  after  twenty  years  ?  The  ground  on  which 
I  dismiss  this  petition  is,  that  Mr.  Meyrick,  assuming  that  he 
would  have  a  right  to  present  his  petition  if  he  had  presented 
it  within  a  reasonable  time,  has  not  made  it  appear  to  the  Court 
that  he  was  not  apprised  of  these  facts  in  1888.    «    *    * 

Petition  divmwed  with  costs. 


[636] 


Ex  PARTE  PAYNE,   In  the  MArrBR  op  the  GREAT      ^^^\^ 
WESTERN  RAILWAY  ACT  (1). 

(2  Y.  &  C.  63e-e37 ;  S.  C.  7  L.  J.  (N.  S.)  Ex.  Eq.  1.) 
Words  of  reconmiendation  in  a  will  held  not  to  amount  to  a  trust. 

Thk  Company,  having  purchased  lands  of  the  petitioner,  had 
paid  the  purchase  money  into  Court,  under  a  clause  of  their  Act 
of  Parliament,  which  authorizes  that  mode  of  proceeding  in  the 
case  of  a  purchase  from  infants,  tenants  for  life,  and  other 
persons  under  legal  disabilities.  The  Company  conceived  that 
the  words  of  the  will  under  which  the  petitioner  was  entitled  to 
the  property  in  question,  left  it  doubtful  whether  she  took  an 
estate  for  life  only,  or  in  fee.  The  petitioner  having  presented 
her  petition  to  have  the  money  paid  out  of  Court  to  her  absolute 
use,  the  question  now  came  on  for  the  decision  of  the  Court. 

The  words  of  the  will  (the  testator  having  in  the  first  instance 
devised  the  property  absolutely  to  the  petitioner,  his  daughter,  in 

(l)Bat  see.etyntrd,  TihhiUy. TihhiU,  229  (2  Yes.  Jr.  333),  which  was  ques- 

23  B.  B.  79  (Jac.  317) ;  Honoood  y.  tioned    in  In  re    HamilUm    [1895] 

Wt$t,  24  E.  E.  199  (1  Sim.  &  St.  2  Ch.370;  (J4  L.  J.  Ch.  799 ;  72  L.  T. 

387} ;  and  Malim  v.  Keighley,  2  B.  B.  748-^0.  A.— O.  A.  S. 
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Bz  p«rte  fee)  were  as  follows :  "  And  I  do  hereby  declare  that  the  estate 
and  property  hereinbefore  devised  and  beqaeathed  by  me  to  my 
Baid  dear  daughter,  is  intended  as  some  reward  for  her  affectionate, 
unwearied,  and  unexampled  attention  to  me  during  my  iUness 
for  many  years,  and  is  kept  separate  from  the  other  interests 
she  will  take  under  this  my  will,  as  a  memorial  and  testimony 
thereof.  And  I  direct  my  said  daughter  to  keep  the  buildings, 
gardens,  and  premises  in  good  repair,  order,  and  condition ;  and 
in  case  she  should  happen  to  marry,  I  strongly  recommend  her 
to  execute  a  settlement  of  the  said  estate,  and  thereby  to  vest  the 

[  *687  ]  same  in  trustees,  to  be  *cho8en  and  approved  of  by  her,  for  the 
use  and  benefit  of  herself  and  her  assigns  for  her  life ;  with 
remainder  to  her  husband  and  his  assigns  for  his  life;  with 
remainder  to  all  and  every  the  children  she  may  happen  to  have, 
if  more  than  one,  share  and  share  alike ;  and  if  but  one,  the 
whole  to  such  one,  or  to  such  other  uses  as  my  said  daughter 
shall  think  proper,  to  the  intent  that  the  said  estate,  in 
the  event  of  her  marriage,  may  be  effectually  protected  and 
secured." 
It  appeared  that  the  petitioner  was  fifty-eight  years  of  age. 

Mr.  MonrOf  for  the  petitioner,  observed  that  under  this  will 
she  took  absolutely,  and  that  there  could  be  no  trust,  because 
neither  the  persons  to  whom  the  estates  were  limited,  nor  the 
estates  themselves,  were  certain.  It  was  true  the  petitioner 
might  marry,  and  have  children,  but  until  those  events  occurred 
the  parties  to  take  were  uncertain ;  and  even  then  the  estates 
were  imcertain,  for  they  were  limited  to  her  husband  and 
children,  or  to  such  other  uses  as  she  should  think  proper. 

Mr.  Stevens,  for  the  Company,  did  not  oppose  the  petition. 

The  LoBD  Chief  Babon  was  of  opinion  that  the  petitioner  had 
a  right  to  convey  the  property  absolutely,  and  therefore  made  the 
order  as  prayed. 

See  Lechmtre  v.  ZaiiV,  89  E.  B.  174  (2  My.  &  K.  197). 
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MARTINEAU  v.  COX.  i8»7. 

_                                                                                                                                                Jfov.  11. 
(2  Y.  &  C.  638—639;  S.  C.  7  L.  J.  (N.  S.)  Ex.  Eq.  18 ;  1  Jur.  818.)  

A  partner,  resident  in  England,  of  a  house  carrying  on  business        I  ^^  1 
abroad,  is  not  bound  to  set  forth  a  schedule  of  books,  &c.,  relating  to 
and  in  the  custody  of  the  foreign  house. 

This  was  a  bill  seeking  to  charge  the  defendant,  as  a  partner 
in  a  house  carrying  on  basiness  as  merchants  and  factors  in 
Portngal,  with  the  value  of  certain  bombazeens,  which  the  plaintiff 
had,  through  the  medium  of  the  defendant,  consigned  to  the 
Portugal  house  for  sale.  The  defendant  resided  in  London, 
where  he  carried  on  business  as  a  merchant  on  his  own  separate 
accoont,  and  had  had,  in  that  character,  various  dealings  with 
the  plaintiff.  Amongst  other  things,  the  bill  charged  that  there 
were  in  the  possession  or  custody  of  the  house  in  Portugal 
various  books  of  account,  papers,  writings,  and  memorandums, 
whereby  the  partnership  between  the  defendant  and  that  house 
would  appear,  and  whereby  certain  dealings  mentioned  in  the 
bill  would  appear  to  have  been  carried  on  between  the  plaintiffs 
and  the  defendant  on  the  partnership  account.  To  the  inquiries 
founded  on  this  charge,  the  defendant  answered,  that  he  could 
only  set  forth  such  books,  &c,  as  concerned  his  separate  dealings 
with  the  plaintiff,  and  such  as  related  to  consignments  which  he 
had  made  for  them  to  the  Portuguese  firm ;  but  that  he  knew 
nothing  of  the  books,  accounts,  and  transactions  of  the  Portu- 
guese house  as  a  partnership.  He  admitted  that,  to  a  certain 
extent,  he  was  a  partner  in  the  Portuguese  house.  An  exception 
having  been  taken  to  the  defendant's  answer  for  insufficiency. 

Mr.  Rogers  appeared  in  support  of  the  exception  : 

*  *    Here,  the  defendant  has  the  means  of  inquiry.     The       [  639  ] 
books  in  question  are  in  the  possession  of  the  Portuguese  house ; 

and  the  possession  of  one  partner  being  the  possession  of  the 
other,  he  ought  to  set  forth  a  schedule  of  these  books. 

The  Lobd  CmsF  Baron  : 

*  *  Situated  as  the  defendant  is,  I  do  not  think  he  is  bound 
to  write  to  his  partner  for  these  books.  His  partners  are  in 
another  country,  and  he  has  no  control  over  their  dealings  and 
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Martineau   transactions.    A  man  is  not  bound  to  know  the  aflEairs  of  a 

Cox.        partnership  in  Portugal  or  in  India,  in  which  he  may  happen  to 

have  a  share.    He  is  boond  by  their  transactions,  it  is  true,  bat 

he  is  not  bound  to  know  them.     Suppose  the  defendant  gave  a 

schedule  of  these  books,  and  the  partners  abroad  refused  to  give 

them  up ;  how  could  this  Court  enforce  their  production  ?    The 

Court  is  not  bound  to  commence  the  exercise  of  a  jurisdiction 

which  it  cannot  ultimately  enforce.    I  cannot  make  an  order  on 

a  gentleman  in  Portugal. 

Exception  overruled. 


1837.  GRENFELL  (or  GEEENFELL)  v.  GIRDLESTONR 

Dee,  1,  4, 5,  ^ 

16.  (2  Y.  &  C.  662—682  ;  S.  C.  7  L.  J.  (N.  S.)  Ex.  Eq.  42 ;  1  Jur.  940.) 

r  0^2  ]  SemhUf  that  sinoe  the  stat.  9  Qeo.  lY.  o.  14,  an  acknowledgment  of 

the  debt  by  the  debtor  to  a  third  person  is  not  sufficient  to  take  the  case 
out  of  the  Statute  of  Limitations. 

See  now  Stamford,  Spalding  and  Boston  Banking  (Joy.  v.  SmUh  [1892] 
I  Q.  B.  786,  61  L.  J.  Q.  B.  405,  66  L.  T.  306.— C.  A. 


18S7.  ATTOENEY-GENERAL  v.  HOLLAND. 

DeoA^  21.  ^^  ^  ^  ^  683—707 ;  S.  C.  7  L.  J.  (N.  S.)  Ex.  Eq.  51.) 

>-        -'  A  testator  devised  an  estate  to  trustees  and  their  successors,  Mpoix  trust 

that  all  such  decayed  gentlemen  as  could  make  it  appear  to  the  trustees 
that  they  were  of  the  testator's  name  and  family,  and  of  the  age  of 
40  years,  or  else  so  impotent  as  not  otherwise  able  to  get  a  living, 
should  be  allowed  out  of  the  yearly  rents  and  profits  of  the  lands  10/. 
each  by  the  year  for  their  lives,  so  far  as  the  rents  would  extend.  At 
the  time  of  making  the  will  the  annual  rental  of  the  estate  was  about 
50/.,  but  at  the  time  of  filing  the  infonnation  it  amounted  to  about 
500/. :  Held,  that  this  was  a  proper  case  for  a  scheme  for  the  future 
management  of  the  charity :  and  that  in  preparing  such  a  scheme  the 
Master  was  to  consider  of  the  expediency  of  increasing  the  allowance 
and  diminishing  the  number  of  the  future  objects  of  tiie  charity,  and 
also  to  define  more  accurately  what  class  of  persons  (excluding  all 
minors)  the  testator  intended  to  benefit. 

Semble,  that  where  the  relief  obtained  on  an  information  relative  to 
a  charity  might  have  been  obtained  on  petition,  the  Court  will  give 
no  costs  to  the  relators  up  to  the  hearing. 

A.,  B.,  C,  and  D.,  were  co- trustees  of  a  charity  under  a  will,  which 
directed  that  one  trustee  in  rotation  should  be  the  acting  trustee  for  the 
current  year,  and  keep  the  accounts.    A.  being  the  acting  trustee  in  a 
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particalar  jear,  without  the  knowledge  of  the  other  trustees,  applied         a.-G. 
some  of  the  charity  funds  to  his  own  use.    At  the  expiration  of  the  f. 

year  A.  delivered  his  aooounts  to  B. ,  who  succeeded  him  as  acting  trustee,      Holland. 
and  at  the  expiration  of  that  year  B.  delivered  his  accounts  to  C,  who 
succeeded  him  in  like  manner :  Held,  that  D.  was  not  answerable  for 
the  breach  of  trust  committed  by  A. 

Edwabd  Hunstone,  of  Leake,  in  the  parts  of  Holland  and 
county  of  Lincoln,  gentleman,  by  his  will  dated  the  8rd  November, 
1655»  gave  and  devised  all  his  lands  and  hereditaments  in  Leake 
aforesaid,  after  the  death  of  Elizabeth  his  wife,  to  four  trustees 
named  in  the  will,  and  their  successors  for  ever,  to  be  by  them, 
as  trustees,  from  time  to  time  disposed  of  according  to  the 
intents  and  purposes  thereinafter  mentioned  and  declared,  and 
to  no  other  use,  intent,  or  purpose  whatsoever.  [The  trusts 
declared  are  sufficiently  set  forth  in  the  judgment  for  the  purpose 
of  this  report.  The  will  then  continued  as  follows :]  "  Also  my  [ «»«  ] 
will  is,  that  upon  my  trustees'  entrance  upon  my  estate  as  afore- 
said (being  first  made  up  by  election  as  aforesaid,  the  number  of 
four  in  case  of  death  or  other  default  amongst  them),  the 
senior  by  election  amongst  them  shall,  for  the  first  year,  be  both 
receiver  and  expenditor  of  the  profits  of  my  said  lands  for  the 
ases  and  behoofs  before  mentioned,  allowing  him  yearly  such 
reasonable  charges  as  he  shall  expend  in  discharge  of  the  said 
trust,  and  51.  for  his  pains:  provided  that  within  one  month 
after  the  expiration  of  the  said  year  he  pass  his  account  for  the 
said  year  unto  the  residue  of  the  trustees  or  the  major  part  of 
them,  who  are  hereby  desired,  upon  reasonable  notice  and 
warning  given  unto  them  by  the  said  receiver  and  expenditor,  to 
attend  at  some  convenient  place  for  the  taking  up  of  the  same, 
and  to  have  allowed  them  out  of  the  said  accounts  at  the  taking 
up  of  them,  a  dinner  not  exceeding  208.  And  so  the  next 
trustee,  according  to  seniority  of  election,  to  take  upon  him  the 
same  trust  of  receiver  and  expenditor  for  the  following  year,  in 
manner  and  form  and  to  the  intents  before  mentioned,  and  *so  [  *687  ] 
successively  for  ever.  And  further,  my  will  is,  that  if  any  of  the 
trustees  shall,  by  any  means  whatsoever,  perfidiously  betray  the 
trust  hereby  reposed  in  them,  or  convert  the  same  to  any  bye- 
end  whatsoever,  upon  due  proof  thereof  to  be  made  unto  the  rest 
of  my  trustees  or  the  major  part  of  them,  it  shall  and  may  be 
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A.-a.  lawful  to  and  for  the  residue  of  my  said  trustees  to  expel  and 
Holland,  ^j^t  the  said  trustee  from  his  trust,  and  to  elect  and  choose 
another  in  his  stead,  of  the  same  qualifications  before  mentioned, 
in  like  manner  as  they  ought  to  have  done  in  case  he  had 
died;  and  the  said  trustee  so  elected  in  his  stead,  to  have 
the  same  power  and  trust  committed  to  him  as  the  several 
trustees  have,  which  are  by  this  my  will  nominated,  viz. 
Joseph  Whyting,  Charles  Rushworth,  Francis  Empson,  and 
William  Eoss." 

The  present  information,  after  stating  the  wUl,  the  death  of 
the  testator,  the  acceptance  of  the  trusts  by  the  trustees,  and 
that  certain  lands  had  at  different  times  been  allotted  to  and 
purchased  by  the  charity,  [alleged  various  breaches  of  trust  and 
acts  of  mismanagement,  and  in  particular  stated  that  between 
the  years  of  1814  and  1828,  Edward  Runnings,  one  of  the  then 
trustees  of  the  said  charity,  with  the  consent  or  through  the 
negligence  of  the  defendant  George  Holland,  who  was  then  a 
trustee  of  the  said  charity,  applied  a  sum  of  166Z.  17s.  9^.  part  of 
the  funds  of  the  said  charity  to  his  own  use]. 
[600]  With  respect  to  the  breach  of  trust  committed  by  Edward 

Runnings,  the  defendants  [George  Holland,  John  Holland  the 
younger,  Richard  Simpson  and  William  Cook,  who  were  the 
present  trustees  of  the  charity,]  stated  as  follows :  That  Edward 
Runnings  was  a  trustee  and  secretary  of  the  charity,  from  the 
year  1814  to  the  year  1828 ;  and  that  in  or  about  the  year  1818 
he  sold  out  a  sum  of  2002.  8  per  cent.  Consolidated  Annuities, 
which  were  then  stending  in  his  name  as  the  survivor  of  the 
trustees  in  whose  names  the  same  had  been  originally  invested, 
and  that  he  received  the  proceeds  of  such  sale  amounting  to  the 
sum  of  159Z.  lis.  6d.  That  George  Holland  was  a  trustee  of 
the  charity  at  the  time  of  such  sale,  but  that  the  said  Edward 
Runnings  was  at  that  time  the  secretary  of  the  said  charity,  and 
that  all  the  funds  passed  through  hia  hands  alone.  That  George 
Holland  had  not  any  notice  of  such  sale  at  the  time  thereof ;  but 
at  the  next  general  meeting  of  the  trustees,  after  the  sale,  he 
ascertained  that  such  sale  had  been  made ;  and  that  after  such 
sale  had  been  made,  the  same  also  became  known  to  the  other 
trustees  of  the  charity  for  the  time  being.    That  as  Edward 
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Hmmings  ^had  continued  duly  to  pay  the  interest  on  the  said  A.-G. 
stock,  and  was  a  man  of  great  respectability  and  reputed  wealth,  the  Holland. 
trustees  for  the  time  being  did  not  compel  the  said  Edward  Hun-  [  *69i  ] 
nings  to  replace  the  said  stock.  That,  in  the  month  of  November, 
1820,  it  was  ascertained  that  Edward  Hunnings  was  then  insol- 
vent, that  at  the  time  of  his  insolvency,  he  had  in  his  hands 
other  monies  belonging  to  the  charity,  which,  together  with  the 
produce  of  the  sale  of  the  said  sum  of  200Z.  stock,  amounted  to 
the  sum  of  4701.  18«.  Sd.  That  the  dividend  upon  his  estate 
produced  the  sum  of  8182.  15«.  6d.,  which  was  received  by  the 
trustees  for  the  time  being,  so  that  the  loss  to  the  said  charity, 
by  the  insolvency  of  the  said  Edward  Hunnings,  amounted  to  the 
sum  of  1562.  lis.  9d.  That  these  defendants  know  not,  nor  can 
set  forth,  as  to  their  belief  or  otherwise,  how  Edward  Hunnings 
applied  the  said  sum  of  470Z.  18«.  9d. ;  but  that  he  did  not  apply 
the  same,  or  any  part,  to  his  own  use  with  the  consent  or  through 
the  negligence  of  the  defendant  George  Holland.  That,  up  to 
the  time  of  the  insolvency  of  the  said  Edward  Hunnings,  the 
defendant,  George  Holland,  always  believed  that  the  said  Edward 
Hunnings  was  ready,  and  willing,  and  competent  to  pay  and 
apply  for  the  purposes  of  the  said  charity,  whatever  he  had  in 
his  hands  belonging  to  the  said  charity.     *    «     « 

The  allegations  contained  in    the  information    relative    to       [692] 
mismanagement  and  misapplication  of  the  charity  monies  by  the 
trustees,  were  wholly  denied  by  the  answer. 

At  the  hearing,  the  relators  did  not  attempt  to  fix  the  existing 
trustees  with  any  fraudulent  breach  of  trust,  except  so  far  as 
related  to  the  fraud  of  Hunnings.  Upon  that  point,  however, 
it  appeared  from  the  books  that  Hunnings  was  succeeded  in 
his  situation,  as  acting  trustee,  by  John  Holland,  senior,  who 
adopted  Hunnings'  accounts,  and  thereby,  as  it  should  seem, 
made  himself  responsible  for  the  balance  due  from  Hunnings. 
[On  this  point  Aldbbson,  B.,  in  the  course  of  the  argument, 
made  the  following  observation  (pp.  696,  697) :  It  appears  that 
Edward  Hunnings,  in  the  account  of  1819,  charges  himself  with  a 
balance  of  8262.  lis.  With  this  balance  John  Holland,  jun., 
in  the  following  year  charges  himself.  Therefore  it  should  seem 
that  John  Holland,  jun.,  became  responsible  for  it.    In  the  next 


480  1887.    EX.  EQ.    2  YOUNGE  &  COLL.  69^—708.     [ilil 

A.-0.        year,  1821,  the  account  is  taken  in  by  William  Holland ;  and  he, 

Holland,     ^^i  stating  his  account,  leaves  himself  a  debtor  to  the  estate  in 

the  sum  of  4701.  18«.  9d.    That  includes  the  sum  which  William 

Holland  must  have  left  in  Hunnings'  hands.    How  is  that  a 

breach  of  trust  in  George  Holland  ?] 

[  693  ]  Mr.  Cooper  and  Mr.  Spurrier ^  for  the  relators.     ♦     ♦     ♦ 

Mr.  Simpkinson  and  Mr.  Koe^  for  the  defendants : 

Admitting  that  in  former  times  the  charity  was  improperly 
administered,  and  the  funds  wrongly  applied,  what  has  that  to 
do  with  the  present  case  ?  The  information  contains  no  charge  of 
misapplication  of  the  present  funds,  except  with  regard  to  George 
Holland.     [They  contended  that  a  scheme  was  unnecessary.] 

[  700  ]  Mr.  Cooper^  in  reply.     ♦     *     ♦ 

Dee.  21.        AlDBBSON,  B.  : 

[708]  This  was  an  information  filed  against  the  defendants,  who 

are  the  trustees  of  a  charity  in  the  county  of  Lincoln,  originally 
founded  by  the  will  of  Edward  Hunstone,  in  the  year  1655. 

The  information,  after  setting  out  the  will  of  the  founder, 
proceeds — first,  to  charge  the  defendants  with  mismanagement 
of  the  charity  estate  in  various  particulars,  to  which  it  is  not 
necessary  that  I  should  now  advert;  secondly,  with  having 
sufiered  the  legal  estate  in  the  premises  to  be  outstanding ;  and, 
thirdly,  with  mismanagement  of  the  charity  generally ;  and  it 
charges  one  of  the  defendants,  Edward  Holland  in  particular, 
with  a  breach  of  trust  in  respect  of  a  sum  of  money,  amounting 
to  upwards  of  1502.  lost  to  the  charity,  by  the  failure  of  one  of 
the  existing  trustees  of  the  name  of  Hunnings. 

The  information  prays,  that  George  Holland  may  be  directed 
to  repay  this  money ;  and  that  the  Court  will  direct  the  matter 
to  be  referred  to  the  Master,  to  consider  of  a  scheme  for  the 
future  management  of  the  charity,  together  with  such  relief  as 
may  be  proper  under  all  the  circumstances. 

The  first  charge  was  given  up ;  it  appearing  quite  clear  on  the 
evidence  that  the  charity  estate  had  been  managed  greatly  to  the 
advantage  of  the  charity.    And  as  to  the  mismanagement  of  the 
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charity  itself,  there  is  nothing  before  the  Court  to  support  that        A«-o. 
allegation  against  the  ^present  trustees.     They  appear  to  me  to     Holland. 
have  conducted  themselves  with  great  propriety,  and,  so  far  as      [  *704  ] 
the  evidence  goes,  to  have  appointed  proper  objects  to  receive  the 
bounty  of  the  founder. 

I  see  no  reason  to  charge  Mr.  Holland  with  any  breach  of 
trust  as  to  the  money  lost  by  the  failure  of  Hunnings.  The 
utmost  that  could  be  urged  against  him  was,  that  he  was  not  so 
prompt  as  he  might  have  been  to  compel  Hunnings  to  replace 
the  money  arising  from  the  stock  sold  out.  But  it  is  clear,  that 
as  soon  as  he  became  the  acting  trustee  in  rotation,  the  money, 
as  much  at  least  as  could  be  recovered,  was  replaced ;  and  that 
Hunnings  previously  had  been  considered  a  man  in  perfectly 
good  credit.  If  any  complaint  could  fairly  be  made  at  all,  it 
would  apply  to  the  trustee  who  preceded  George  Holland  in 
office,  and  who  is  no  party  to  the  present  record. 

On  the  whole,  I  am  quite  satisfied  that  all  these  which  are  the 
most  important  charges  against  the  defendants  have  totally 
failed.  But  then  it  is,  I  think,  made  out  that  the  legal  estate  is 
outstanding,  and  that  some  inconvenience  may  possibly  result  to 
the  charity  if  that  were  suffered  to  continue  ;  though,  I  own,  I 
think  the  inconvenience  is  not  likely  to  be  very  great,  since  no 
instance  of  it  has  occurred  from  the  time  of  the  death  of  the 
original  trustees  (which  must  have  taken  place  more  than  a 
century  ago),  to  the  present  day. 

But  there  is  another  circumstance  in  this  case.  The  informa- 
tion prays  a  reference  to  the  Master  to  consider  of  a  scheme  for 
the  future  management  of  this  charity. 

It  appears  that,  by  the  will  of  Mr.  Hunstone,  he  directed  his 
charity  to  be  for  the  benefit  of  such  decayed  gentlemen  as  can 
make  it  appear  unto  his  trustees  that  they  are  of  his  name  and 
fitmily,  and  of  the  age  of  forty  years ;  or  else  so  impotent  as  not 
to  be  otherwise  able  to  get  a  living.  Such  persons  as  these  (and 
they  are  afterwards  ^extended  on  failure  of  his  own  family  to  [  *706  ] 
the  families  of  Godney  of  Bagenderby,  Smith  of  Saltflete,  and 
Wordliff  of  Toft  Grange,  successively ;  and,  lastly,  on  failure  of 
aU  these,  to  such  persons  being  inhabitants  of  the  county  of 
Liincohi  at  large),  are  to  have  each  an  allowance  of  101.  a  year 
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IN    THE    QUEEN'S    BENCH. 


1M8-       REG.  V.   The   MAYOR,  SHERIFFS,  CITIZENS,   and 
[  66  ]  COMMONALTY  of  the  City  of  LINCOLN, 

(8  Adol.  &  Ellis,  65—73;  S.  C.  3  N.  ft  P.  273 ;  1  W.  W.  &  H.  260;  7  L.  J. 
(N.  S.)  a  B.  161 ;  2  Jup.  615.  807.) 

A  party  who  is  liable,  by  prescription,  to  lepair  a  bridge,  is  also  primd 
facte  liable  to  repair  the  highway,  to  the  extent  of  300  feet,  from  each 
end. 

Such  presumption  is  not  rebutted  by  proof  that  the  party  has  been 
known  only  to  repair  the  fabric  of  the  bridge,  and  that  the  only  repairs 
known  to  have  been  done  to  the  highway  have  been  performed  by 
commissioners  under  a  Turnpike  Boad  Act. 

This  indictment  (removed  into  E.  B.  by  certiorari)  was  tried 

at  the  Lincoln  Sammer  Assizes,  1884,  when  a  verdict  was  taken, 

by  consent,  for  the  Grown,  subject  to  the  opinion  of  this  Court 

upon  the  following  case. 

[  «6  ]  The  indictment  stated  that,  from  time  immemorial,  there  was 

and  yet  is  a  common  and  public  bridge  called  the  Great  Bar 

Gates  Bridge,  over  a  certain  drain  &c.,  which  bridge  is  in  the 

parish  &c.,  in  the  city  of  Lincoln,  and  the  county  of  the  same 

city,  in  a  common  and  ancient  IQng*s  highway,  leading  from 

&c.,  over  the  said  bridge,  toward  and  unto  &c.,  used  from  time 

immemorial  for  all  the  liege  subjects,  &c. ;  and  that  a  certain 

part  of  the  said  highway  next  adjoining  the  north  end  of  the 

said  bridge,  and  within  the  distance  of  800  feet  thereof,  beginning 

at  the  north  end  of  the  said  public  bridge,  and  extending  from 

thence  northwards,  containing  in  length  i&c.,  and  in  breadth  &c., 

and  a  certain  other  part  of  the  said  highway  lying  next  adjoining 

the  south  end  of  the  said  bridge,  and  within  the  distance  of  300 

feet,  beginning  at  the  south  end  of  the  said  bridge  and  extending 

from  thence  southwards,  containing  in  length  &c.,  and  in  breadth 

&c.,  on  &c.,  at  &c.,  were,  and  from  thence  hitherto  have  been, 

and  still  are,  very  ruinous  &c.,  in  great  decay,  and  much  ont 

of  repair,  for  want  &c.,  to  the  great  damage  and  common  nuisance 

of  all  the  liege  &c.,  in  and  along  the  same  parts  of  the  same 

highway  going  &c.,  against  the  peace  &c.,  and  against  the  form 

of  the  statute  &c. ;  and  that  the  mayor,  sheriffs,  citizens,  and 
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eommonalty  of  the  city  of  Lincoln  the  said  bridge  have  imme-        Rbo. 
xnorially  been  bound,  and  been  used  and  accustomed,  to  repair  xhb  mIyob, 
and  amend,  and  still  of  right  &c. ;  and  that  the  said  mayor,  &c.,     l^^out 
being  so  liable  as  aforesaid,  have  not  repaired,  and  still  refuse  to 
repair,  the  said  parts  of  the  said  last-mentioned  highway,  so  as 
aforesaid  being  in  decay.    (There  were  other  counts,  not  materially 
varying  *from  the  above,  some  of  which  stated  a  prescriptive       [  '67  ] 
liability  in  the  defendants  to  repair  the  parts  of  the  highway, 
describing  them  as  within  800  feet  of  the  ends  of  the  bridge 
respectively.) 

Plea,  not  guilty. 

The  defendants  are  the  corporation  of  the  city  of  Lincoln, 
which  is  an  immemorial  corporation.  The  city  of  Lincoln  is  a 
county  of  itself,  and  is  not  comprised  in  any  other  county.  The 
bridge  mentioned  in  the  indictment  is  an  ancient  public  bridge ; 
and  the  said  corporation  have,  from  time  immemorial,  exclusively 
repaired  the  fabric  of  the  said  bridge,  and  are  liable  by  prescrip- 
tion to  repair  it.  The  fabric  of  the  bridge  is  not  out  of  repair  ; 
but  there  is  a  public  highway  passing  over  the  bridge ;  and 
the  said  highway,  extending  from  the  said  bridge  from  each 
end  of  it  for  more  than  100  yards  both  ways,  within  the  city 
and  county  of  the  city  of  Lincoln,  is  out  of  repair;  which 
is  the  highway  mentioned  in  the  indictment.  There  was 
no  evidence  that  any  part  of  the  said  highway  had  ever 
been  repaired  by  the  defendants,  or  their  predecessors,  or 
by  the  parish  in  which  it  is  situated ;  but  the  whole  of 
the  said  highway,  including  the  part  of  it  which  passes 
over  the  bridge,  has,  as  far  back  as  the  memory  of  living 
witnesses  can  go,  been  repaired  by  the  commissioners  for  the 
south  east  and  south  west  district  of  the  Lincoln  turnpike  road, 
which  commissioners  were  first  appointed  by  a  public  Act  of 
Parliament,  29  Geo.  IL  c.  84. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
defendants  were  liable  to  repair  the  part  of  the  said  highway 
so  out  of  repair. 

The  case  was  argued  last  Term  (i).  [  68  ] 

(1)  January  17th,  1838.  Before  Lord  Denman,  Gh.  J.,  Littledale, 
Wil^uuns,  and  Coleridge,  JJ. 
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Rso.  Balguy,  for  the  Grown  : 

The  Matob,  The  defendants,  being  liable  to  repair  the  fabric  of  the  bridge, 
Lincoln,  are  bound  also  to  repair  800  feet  of  the  road  leading  to  it,  on 
each  side :  Rex  v.  The  West  Riding  of  Yorkshire  (i).  That  was 
the  case  of  a  riding,  liable  by  the  common  law  as  defined  by  the 
Statute  of  Bridges,  22  Hen.  Yin.  c.  5,  s.  9  ;  but  the  present  case 
is  not  distinguishable  in  principle.  The  counsel  for  the  prose- 
cution there  cited  43  Assis.  275  B.  pi.  87,  where  the  Abbot  of 
Combe  was  presented  for  non-repair  of  a  bridge,  and  it  had  be^i 
found  by  a  jury  on  a  previous  record  that  he  was  bound  to  repair 
only  two  arches,  and  the  bridge  beyond  the  course  of  the  stream, 
et  non  fines  ejusdem  pontis :  but  Kniybt  said  that  the  Court  would 
intend  him  liable  to  repair  the  bridge  and  the  highway  adjoin- 
ing (2)  to  each  end,  although  it  were  the  soil  of  another.  That 
was  a  case  of  prescription ;  and  it  was  relied  on  in  Rex  v.  The 
West  Riding  of  Yorkshire  (3),  by  Lord  Ellbnborough,  who  said, 
"  I  consider  it  as  having  been  laid  down  long  ago  by  Lord  Coke, 
that  the  300  feet  of  highway  at  the  ends  of  the  bridge  are  to  be 
taken  as  part  of  the  bridge  itself,"  referring  to  Coke's  Commentary 
on  stat.  22  Hen.  YHI.  c.  5,  in  2  Inst.  705. 

Sir  F.  Pollock,  contra  : 

It  is  true  that,  where  the  general  law  of  the  land  casts  upon 
parties  a  duty  to  repair  the  fabric  of  a  bridge,  the  same  parties 
are  bound  also  to  repair  the  300  feet  of  highway  at  each  end. 
[  *69  J  But  *that  rule  cannot  apply  to  a  prescription,  which  supposes 
a  grant  upon  condition,  or  some  arrangement  creating  a  duty, 
and  where,  therefore,  the  only  question  is  as  to  the  precise  duty 
created  by  such  grant  or  arrangement.  The  nature  of  the  duty 
may  be  limited :  whether  it  be  so  is  a  question  of  fact.  And  here 
the  case  expressly  confines  the  liability  to  the  fabric  of  the  bridge. 
The  dictum  m  43  Ass.  275  B.  pi.  37,  was  not  necessary  to  the 
decision  of  the  case ;  the  doctrine,  as  Lord  Eldon  remarks  (4), 
is  hard :  and  he  seems  to  consider  that  the  liability  to  repair  the 

(1)  8  R.   B.   688  (7  East,   688);  (2)  "  Appleant." 

affirmed  in  Dom.  Proc.    The   West  (3)  7  Eak,  598. 

Biding  of  Yorkshire  v.  Bex,  14  R.  B.  (4)  In  The  West  Biding  of  York- 

751  (5  Taunt.  284).  ehire  t.  Bex,  5  Taunt  299. 
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two  arches  was  merely  evidence  as  to  the  rest.    Why  should  there        Rbo. 
not  be  a  prescriptive  liability  to  repair  a  single  arch  ?    Rex  v.  the  Mayor, 
The  West  Riding  of  Yorkshire  (i)  was  a  case  of  liability  of  a  riding      lw'^^ 
under  the  general  law  of  the  land.    An  indictment  charging  only 
a  non-repair  of  a  bridge  will  not  be  supported  by  proof  of  non- 
repair of  the  highway  adjacent. 

(Sir  J.  Campbell^  Attorney-General,  amicus  curia^  stated  that 
this  had  been  decided  in  a  case  tried  in  Gloucestershire.) 

That  shows  that  the  highway  adjacent  is  not,  in  all  cases,  a  part 
of  the  bridge. 

(CIoLBBiDOB,  J.:  The  language  of  stat.  22  Hen.  VIII.  c.  5, 
seems  to  show  that  prescriptive  as  well  as  other  liability  is 
comprehended ;  as  appears,  for  instance,  by  the  second  and 
fifth  sections:  then  it  should  seem  that  sect.  9  must  apply  to 
all  kinds  of  liability.) 

Balguy,  in  reply : 

Lord  Coke,  in  2  List.  705,  clearly  considers  the  adjacent 
highway  to  be  connected  with  the  bridge  as  much  in  the  case 
of  prescriptive  liability  as  in  any  other. 

Cur.  adv.  vvlt. 

LoBD  Dkmman,  Ch.  J.,  in  this  Term  (April  25th),  delivered  the        [  70] 
judgment  of  the  Court  : 

This  is  an  indictment  for  the  non-repair  of  certain  portions  of 
the  common  highway,  to  which  the  defendants  have  pleaded  Not 
guilty.  A  verdict  for  the  Crown  has  passed  by  consent,  subject 
to  our  opinion  upon  a  special  case,  which  raises  this  question, 
whether  a  prescriptive  liability  to  the  repair  of  a  public  bridge, 
in  the  absence  of  any  evidence  to  the  contrary,  and  by  itself, 
includes  a  liability  to  repair  the  highways  at  the  ends  of  it  within 
the  distance  of  300  feet.  The  prescriptive  liability  to  repair  the 
bridge  is  not  contested  on  the  one  hand ;  and  it  is  found  on  the 
other  that  there  is  no  evidence  of  any  actual  repair  done  to 
the  highways  at  the  ends  of  it  by  the  defendants,  or  their 

(1)  8  B.  B.  688  (7  East,  588) ;  affirmed  in  Dom.  Proc.  14  B.  B.  761 
(5  Tkunt.  284). 
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Bbo.         predecessors,  within  living  memory:  the  only  repairs  proved 
ThbHayob,    have  been  done  by  a  body  of  turnpike  commissioners  created 
lSSo^.     ^y  ^^*  ^*  Parliament,  29  Geo.  II.  c.  84. 

Since  the  case  of  Rex  v.  The  West  Riding  of  Yorkshire  (i),  it 
has  been  considered  settled  that,  where  the  liability  to  repair  a 
bridge  attaches  by  the  general  law,  as  declared  by  the  Statute  of 
Bridges,  the  liability  to  repair  the  approaches  to  the  bridge  for 
the  space  of  800  feet  follows  the  same  rule.  It  is  contended, 
however,  that  a  prescriptive  liability  is  independent  of  the 
common  law,  and  must  in  each  case  be  measured  by  its  own 
exact  limits,  which  in  the  present  instance  are  confined  to  the 
bridge  itself.  We  think  that  the  proposition  of  law  is  here 
correctly  laid  down ;  but  that  the  facts  found  in  the  present  case 
do  not  warrant  the  conclusion  drawn  from  it. 
[  71  ]  Nothing  appears  here  by  which  the  liability  to  repair  the 

approaches,  as  parcel  of  the  prescriptive  liability  to  repair  the 
bridge  itself,  is  excluded ;  there  is  no  evidence  of  any  conflicting 
liability.  The  non-repair  by  the  parish,  or  the  inhabitants  of 
the  county,  and  the  non-repair  de  facto  by  the  defendants,  when 
explained  by  the  repairs  having  been  done  for  a  great  number 
of  years  by  a  body  created  by  a  modem  Act  of  Parliament,  are 
both  consistent  with  a  prescriptive  charge  dejure  having  been  all 
the  time  existing  and  binding  on  the  defendants.'  The  jury, 
therefore,  if  this  issue  had  gone  to  them  for  a  decision,  would 
have  been  properly  directed  to  draw  all  such  inferences  in  fact 
from  the  admitted  liability  to  repair  the  bridge  as  that  liabUity 
unexplained  and  unrestricted  contains  by  intendment  of  law 
within  itself. 

The  question  then  returns :  what,  by  intendment  of  law,  is  the 
extent  of  a  prescriptive  liability  to  repair  a  bridge?  Does  it 
include  the  approaches  or  not?  The  dictum  of  Enivbt,  J.,  in 
the  Abbot  of  Combers  case  (2),  answers  this  question,  if  it  be  law. 
There,  to  an  indictment  for  the  non-repair  of  a  bridge,  the  Abbot 
had  pleaded  that  he  was  only  bound  to  repair  two  arches  of  it ; 
and  the  jury  had  found  that  he  was  bound  only  to  the  repair  of 

(1)  8  E.   E.   688  (7  East,   588);      E.  E.  751  (5  Taunt.  284). 
affirmed  on  error,  in  Dom.  Proc.  The         (2)  43  Ass.  275  B.  pi.  37. 
West  Biding  of  Yorkshire  v.  B«x^  14 
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two  arches,  and  the  bridge  over  the  stream  of  the  water,  et  nan  Rio. 
JbuM  ejusdem  pontis.  This  was  pleaded  by  him  to  a  second  indict-  tbb  Mayob, 
ment,  and  the  record  read :  yet  Knivbt,  J.,  said,  "  We  intend  Lf^coLK. 
that  you  are  bound  to  repair  the  bridge,  and  the  highway  applying 
to  the  one  end  and  to  the  other,  although  the  soil  be  in  another, 
because  the  easement  shall  be  preserved  for  the  people."  This 
is  a  *strong  case,  because  the  jury  had  negatived  the  liability  [  *72  ] 
to  repair  any  more  than  the  bridge :  but  they  had  not  shown  in 
certain  any  other  person  or  body  liable :  it  was  a  case,  therefore, 
like  the  present,  of  a  prescriptive  charge  to  repair  a  bridge, 
unexplained  and  unrestricted  in  fact ;  and  the  Judges  considered 
that  the  charge  to  repair  the  approaches  was  legally  parcel  of  such 
a  prescription.  This  case  was  mainly  relied  on  in  the  judgment 
of  this  Court  in  the  case  first  mentioned  (i),  as  showing  that,  so 
early  as  the  reign  of  Edward  III.,  the  Judges  understood  the 
approaches  to  the  bridge  to  be,  as  it  were,  excrescences  of  the 
bridge  itself,  and  that  the  charge  of  repairing  them  was  con- 
sidered as  belonging  priind  facie  to  the  party  charged  with  the 
repair  of  the  bridge  itself.  In  the  House  of  Lords,  also,  in  the 
argument  on  the  same  case  in  error  (2),  this  dictum  was  again 
relied  on :  and  Lord  Eldon,  though  he  called  it  **  hard  doctrine," 
yet  expressed  no  dissatisfaction  with  it  as  a  lawyer,  and  assigned 
a  satisfactory  legal  reason  for  it.  It  would  be  difficult  for  us, 
therefore,  to  say  that  this  case,  so  recognised,  is  not  law ;  and, 
being  a  case  of  prescription,  it  is  certainly  more  directly  appli- 
cable to  the  present  case  than  it  was  to  that  of  Hex  v.  The  West 
Riding  of  Yorkshire  (s),  which  was  a  case  of  common  law  liability. 
But,  independently  of  authority,  we  think  it  maintainable  on 
principle,  the  same  principle  which  has  united  the  approaches 
of  the  bridge  to  the  bridge  itself  in  the  case  of  a  common  law 
liability,  that,  namely,  of  rendering  complete  the  benefit  to  the 
public  from  the  repair  of  the  bridge  itself.  It  is,  besides, 
repugnant  *to  the  genius  of  our  law  to  multiply  distinctions  [  *73  ] 
unnecessarily,  and  much  more  convenient  and  reasonable  to 

(1)  Bex  V.    The   West  Biding   of         (3)  7  East,  588;  affirmed  in  Dom. 
Yorkshire,  8  B.  B.  688  (7  East,  588).  Proc.  5  Taunt.  284  (see  8  B.  B.  688, 

(2)  The  West  Biding  of  Yorkshire  14  B.  B.  751). 
V.  Bex,  14  B.  B.  751  (5  Taunt.  284). 
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Bvo.  hold  (hat  the  same  general  rale  shoold  prevail,  whoever  may 
Thb  Matob,  be  charged  with  the  repair  of  the  bridge  itself. 
LiHoouBr.  ^®  ^^  ^^^>  therefore,  break  in  upon  the  well  estkblished  rules 
of  law  as  to  the  extent  of  prescriptive  liabilities,  but  lay  down  # 
this  only,  that,  in  the  absence  of  any  evidence  to  the  contrary, 
the  prescription  to  repair  the  bridge  must  be  intended  to  include 
within  it  the  repair  of  the  approaches  to  it.  The  verdict  for  the 
Grown  therefore  will  stand. 

•  Judgment  for  the  Crown, 


1^      REG.  V.  The  CAMBRIDGE  GAS  LIGHT  COMPANY  (1). 

[  78  ]  (8  Adol.  ft  EUifl,  73—90;  S.  C.  3  N.  &  P.  262 ;  7  L.  J.  (N.  S.)  M.  C.  50; 

2  Jur.  742.) 

A  company,  under  an  Act  of  Parliament,  erected  in  the  parish  of  A.,  in 
Cambridge,  a  gasometer  and  other  gas  apparatus,  and  laid  down  mains 
and  pipes  in  that  and  other  parishes,  and  also  in  extra-parochial  land 
belonging  to  certain  colleges  in  the  University.  The  Company  supplied 
light  by  means  of  such  pipes,  &c.,  to  the  several  parishes  and  colleges. 

Held,  that  the  Company  were  rateable  as  occupiers  of  the  land  in  the 
different  parishes  by  their  apparatus,  pipes,  &c. ;  and  were  properly 
assessed  upon  the  sum  which  a  tenant  would  pay  yearly  for  the  apparatus, 
pipes,  &c.,  deducting  the  annual  average  expense  of  renovating  the 
same,  but  not  profits  of  the'  trade  (though  profits  in  trade  were  not 
assessed  in  any  of  the  parishes) ;  and  deducting  also  the  annual  value 
of  the  apparat^  and  pipes  lying  in  extra-parochial  land. 

And  that  the  resulting  amount  was  to  be  distributed  among  the 
'  assessments  of  the  several  parishes,  in  proportion,  not  to  the  payments 
made  for  lights  in  the  respective  parishes,  but  to  the  quantity  of  land 
occupied  by  the  apparatus,  &c.,  in  each  parisL 

On  appeal  against  a  poor-rate  for  the  parish  of  St.  Mary  the 

Great  in  the  town  of  Cambridge,  wherein  the  Cambridge  Gas 

Light  Company  was  assessed  at  70Z.,  for  "  the  mains  and  other 

pipes  and  other  apparatus  for  the  conveyance  of  gas,  belonging 

to  the  Company,  sitaate,  being,  lying,  and  fixed  in  the  ground 

in  the  parish  of  St.  Mary  the  Great,"  the  Sessions  confirmed  the 

rate,  subject  to  the  opinion  of  this  Court  upon  a  case,  which  was 

substantially  as  follows. 

[  7^  ]  By  stat.  4  &  S  Will.  IV.  c.  xxiv.,  local  and  personal,  public, 

(1)  Cited  in  the  judgment  of  Lord      Old  Town  (1817)  10  Q.  B.  208,  219. 
Dbnhak,  Gh.  J.,  in  B.  v.  Mile  End      — B.  C. 
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entitled  "  An  Act  to  incorporate  a  company  for  better  supplying  Bbo. 
with  gas  the  town  of  Cambridge  "  &c.,  certain  persons,  and  their  thb 
successors,  were  incorporated  by  the  name  of  the  Cambridge  Gas  Q^g^/^Jar 
Light  Company,  for  the  purpose  of  making  coal-gas,  coke,  Ac.,  Company. 
and  for  lighting  and  supplying  with  gas  all  persons,  and  all 
colleges,  halls,  public  places,  roads,  streets,  &c.,  and  any  churches, 
chapels,  theatres,  &c.,  and  private  houses,  shops,  counting-houses, 
warehouses,  manufactories,  Sec.,  within  the  town  and  university 
of  Cambridge,  or  the  precincts  and  neighbourhood  thereof  respec- 
tively, and  they  were  empowered  to  sell  such  coal-gas,  coke,  &c., 
in  such  manner  as  they  might  think  proper  (i).  The  Company 
was  also  empowered  (2)  to  erect  retorts,  gasometers,  &c.,  upon  any 
lands  which  they  might  purchase  for  that  purpose,  and  to  break 
up  the  soil  and  pavement  of  any  of  the  footways  and  carriage 
ways  of  any  roads,  streets,  &c.,  and  other  public  passages  and 
places,  and  also  (with  consent  of  owners  and  occupiers)  of  any 
private  ground,  &c.,  in  the  said  town,  and  to  make  culverts,  &c., 
and  to  dig  trenches  and  drains,  and  to  lay  mains  and  other  pipes, 
and  put  stopcocks  from  such  pipes,  from  the  gasometer  and  other 
works,  in,  under,  and  along  such  public  places,  &c.,  as  aforesaid, 
in  such  manner  as  should  be  necessary  for  carrying  the  Act  into 
execution,  or  supplying  such  lights  as  aforesaid. 

Powers  were  also  given  (3)  to  the  Company  to  contract  for 
lighting  with  the  commissioners  for  lighting  and  paving  the 
town  of    Cambridge,  and  with  any  persons,   ^bodies  politic,        [  *75  ] 
corporate,  or  collegiate,  &c.,  within  the  town  and  university 
of  Cambridge  respectively. 

It  was  also  provided  (4)  that,  for  all  the  purposes  of  the  Act, 
the  town  and  university  of  Cambridge  should  comprise  and  be 
deemed  co-extensive  with  the  fourteen  parishes  in  the  said  town. 

Li  pursuance  of  the  said  Act,  the  Company  have  purchased 
lands  and  premises  in  the  parish  of  St.  Andrew  the  Less, 
within  the  town  of  Cambridge,  and  erected  thereon  buildings, 
gasometers,  retorts,  and  other  necessary  works  and  apparatus, 
for  making  gas  and  coke,  and  have  broken  up  the  soil  and 
pavement  of  the  several  public  streets  and  ways,  and  (with  the 

(1)  Sect.  1.  (3)  Sect.  69. 

(2)  Sect.  58.  (4)  Sect.  102. 
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Bbo.  consent  of  owners  and  occupiers)  of  divers  of  the  private 
Thr  grounds,  &c.,  in  the  several  parishes,  and  have  fixed  therein 
G^  LioHT  P^^P®^  mains  and  pipes  for  the  conveyance  of  gas  along  the 
CoMPAKT.  streets  and  into  the  several  colleges,  halls,  shops,  &c.,  of  the 
university  and  town.  They  also  manufacture  for  sale  a  con- 
siderable quantity  of  coke  and  tar  at  their  said  works  and 
premises  in  St.  Andrew  the  Less. 

The  several  colleges  and  halls  in  the  university  were  all 
founded  before  43  Eliz.  (1601),  except  Downing  College,  which 
was  founded  in  1800;  and,  with  the  exception  of  Downing 
College  (and  of  some  modern  additions  to  others),  no  college 
or  hall  in  the  university  is,  or  ever  has  been,  rated  to  the  relief 
of  the  poor.  The  various  parishes,  however,  in  which  the 
colleges  and  halls  are  locally  situate,  in  perambulating  their 
respective  boundaries,  have  been  accustomed  to  go  into  and  pass 
through  the  colleges  and  halls,  and  to  affix  their  boundary 
[  *76  ]  marks  therein.  Several  of  the  colleges  *and  halls  are  lighted 
by  the  company  with  gas,  which  is  supplied  from  their  works  by 
the  mains  and  pipes  fixed  in  the  ground,  and  which  pass  into 
and  through  various  parishes  as  aforesaid,  and,  among  others, 
into  and  through  the  parish  of  St.  Mary  the  Great. 

The  lands,  buildings,  gasometers,  retorts,  and  other  works 
and  apparatus  for  making  gas,  coke,  and  tar,  together  with  the 
mains  and  pipes  for  conveying  gas  through  the  town,  colleges, 
and  halls,  would  let  to  a  responsible  tenant  at  a  rent  of  2,4(XM. 
a  year,  the  tenant  paying  all  rates  and  outgoings  for  making  the 
subject  of  occupation  productive,  and  doing  all  the  ordinary 
repairs  required,  but  not  providing  for  the  renewal  of  the 
various  works  when  necessary,  which  renovation  would  cost, 
upon  an  average,  5001.  a  year ;  viz.,  for  the  buildings  and  main 
pipes,  dOOL  ;  and,  for  the  gasometers  and  other  more  perishable 
articles,  200Z. 

The  rent  of  2,4(X)Z.  also  includes  the  mains,  pipes,  and 
apparatus  in  those  colleges  and  halls  which  are  not  assessed  to 
the  relief  of  the  poor,  the  value  of  which  mains,  Sec,  so  included, 
is  3502.  a  year. 

The  gas  consumed  in  St.  Mary  the  Great  is  conveyed  into  and 
through  it  by  mains  and  service  pipes  sunk  and  affixed  in  the 
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sofl.     The  Bom  received  by  the  Company  for  gas  thus  conveyed        heq. 

and  consamed  by  the  parish  is  768Z.  18s.  6d.  per  annum.    The         ^^'^ 

assessment  in  St.  Mary  the  Great  has  been  confirmed,  upon  the    Cambbidox 

.  Ga8  Light 

assumption  that  2,400!.  is  the  sum  at  which  the  works,  mains,     Compaht. 

pipesy  and  apparatus  of  the  Company  are  liable  at  law  to  be 

rated  to  the  relief  of  the  poor,  and  that  that  sum,  after  deducting 

150Z.  for  the  value  of  the  buildings  and  works  at  the  manufactory, 

ought  to  be  distributed  amongst  the  different  parishes  through 

which  the  mains  *and  pipes  are  laid,  with  reference  to  the       [  *77  ] 

annual  receipts  by  the  Company  for  gas  supplied  in  each  parish 

respectively.    If  this  be  correct,  701.  is  the  amount  at  which  the 

Company  should  be  assessed  in  St.  Mary  the  Great. 

The  Company  contend  that,  assuming  the  sum  for  which  the 
works,  &c.,  would  let,  to  furnish  the  proper  criterion  of  the 
annual  value  for  the  purpose  of  rating,  they  are  entitled  to  make 
from  the  said  sum  of  2,4001.  the  following  deductions. 

£    $.    d. 
For  the  annual  cost  of    the  renovation  of  the 

various  works  as  before  mentioned  -  -  -  500  0  0 
For  the  annual  value  of  their  mains,  pipes,  and 

apparatus  within  those  colleges  and  halls  which 

are  not  rated  to  the  relief  of  the  poor  -  -  850  0  0 
For  the  profits  in  trade  of  the  Company        -        -      600    0    0 

The  Company,  however,  contend  that  the  above  criterion  is 
not  the  proper  one ;  but  that  they  should  be  rated  upon  the 
actual  productive  value  of  the  works,  &c.,  the  amount  of  which 
should  be  ascertained  by  a  calculation  of  the  Company's  total 
receipts  and  expenditure,  according  to  the  following  statement. 

The  annual  receipts  of  the  Company  were  stated  as  follows. 

For  gas  supplied  to  shops  and  private  buildings    -  8,801    8  6      i 
For  gas  supplied  to  colleges  and  halls  not  rated  to 

the  poor 814  17  4 

For  public  lights 1,800    0  0 

For  coke  sold 500    0  0 

For  tar  sold 50    0  0 


£5,966    0  10 
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£       s.   d. 


Bxci. 

V. 


The        The  expenses  for  purchase  of  coals,  lime,  labour, 
Gambbidoe 
Oab  Light        salaries,  ordinary  repairs,  and  poor-rates  and 

other  taxes,  were  then  stated   (specifying  the 


[78] 


respective  amounts)  at  the  total  sum  of     -        -  8,595  18  10 


Leaving  a  profit  balance  of  £2,870    2    0 

From  which  balance  the  Company  deducted, 
For  renovation  of  buildings  and  works  (5002.) ; 
bad  debts ;  law  expenses ;  interest  on  a  capital 
of  8,0001,  employed  in  the  works;  and  20  per 
cent,  allowance  for  profits  in  trade :  in  the  whole  1,825  0  0 
The  Company  also  claimed  to  deduct  gross  annual 
receipts  for  gas  supplied  to  the  colleges  and 
halls  not  rated  to  the  poor         ....      814  17    4 


In  all 2,139  17    4 

Leaving    the    annual    amount    of    the    rateable 
property  of  the  Company 280    4    8 

Personal  estate,  or  the  profits  of  trade,  are  not  assessed  to  the 
poor  rate  in  any  parish  within  the  town  of  Cambridge. 
The  questions  for  the  opinion  of  the  (Dourt  were, 

1.  Whether  the  principle  upon  which  the  assessment  has  been 
made,  or  that  contended  for  by  the  Company,  be  the  right. 

2.  Whether,  supposing  the  principle  adopted  by  the  parish  to 
be  upheld,  the  Company  may  make  any  and  which  of  the 
deductions  claimed  from  the  sum  of  2,4002. 

8.  Whether,  if  the  Company's  principle  be  adopted,  they 
[  *79  ]  are  entitled  to  all  or  any  of  the  deductions  which  *they 
claim  to  make  from  their  gross  receipts  beyond  their  ordinary 
expenses. 

4.  The  total  rateable  value  being  ascertained,  upon  what 
principle  it  ought  to  be  distributed  amongst  the  several  parishes 
in  and  through  which  the  mains  and  pipes  are  laid,  after 
deducting  150/.  for  the  value  of  the  buildings  and  works  in 
St.  Andrew  the  Less  ? 

The  order  of  Sessions  was  to  be  confirmed,  or  the  rate  to 
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be  adjusted,  according  to  the  opinion  of  this  Court  upon  the        Bbo. 

above  questions.    The  case  was  argued  in  last  Hilary  Term  (i).  x^hb 

Cambbidob 
Oab  Liort 
KeUy  and  Bodkin^  in  support  of  the  order  of  Sessions.  *  *  *     Gompakt. 

Sir  W.  W.  FoUeU  and  Byles,  contra.    *     *     *  [  82  ] 

Cur.  adv.  wit. 

LoED  Dbnman,  Gh.  J.,  in  this  Term  (April  25th),  delivered  the        r  34  j 
judgment  of  the  Court  : 

This  was  an  appeal  against  a  rate  made  for  the  relief  of  the 
poor  of  the  parish  of  St.  Mary  the  Great,  in  the  town  of 
Cambridge.  The  Sessions  confirmed  the  rate,  subject  to  the 
opinion  of  this  Court  upon  a  case,  stating  that  the  said 
Company,  by  virtue  of  an  Act  of  Parliament  containing  the 
usual  powers,  had  erected  a  gasometer  and  other  apparatus  in 
the  parish  of  St.  Andrew  the  Less,  in  the  said  town  of  Cambridge, 
and  had  also  laid  down  *main8  and  pipes  through  the  various  [  *85  ] 
parishes,  and,  also,  colleges  and  halls  (which  upon  the  statement 
we  consider  to  be  extra  parochial),  including  the  said  parish  of 
St.  Mary  the  Great,  and  thereby  supply  the  public  and  private 
buildings  in  the  said  town  with  gas.  The  Company  has  been 
assessed  in  the  latter  parish  in  the  sum  of  702.  upon  the  amount 
of  2,40(K.,  which  is  stated  to  be  what  a  responsible  tenant  would 
give  for  the  whole  apparatus  for  a  year,  after  making  some 
deductions  and  disallowing  others  hereafter  to  be  noticed.  Upon 
the  hearing  of  the  appeal,  two  questions  mainly  arose.  1, 
whether  the  above  principle  of  ascertaining  the  sum  to  be 
assessed  be  correct,  or  whether  it  ought  to  have  been  made  upon 
the  total  receipts  of  the  Company  deducting  their  expenditure. 
And,  2,  whether  due  allowance  has  been  made  of  all  proper 
deductions,  supposing  the  first  principle  to  be  ccNrect. 

Now  that  the  general  principle  adopted  by  the  parish  officers, 
and  confirmed  by  the  Sessions,  as  contrasted  with  that  contended 
for  by  the  appellants,  is  correct,  we  consider  it  to  be  now  too  late 
to  doubt.    The  decisions  of  Rex  v.  The  Trustees  of  The  Duke 

(1)  January  20th»  1888;  before  Lord  Denman,  Ch.  J.,  Littledale, 
WuEama,  and  Coleridge,  JJ. 
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Bio.         of  Bridgewat€r(i),  of  Rex  v.  Tomlinson{2),  and  Rex  v.  Lower 

Thb        Mitto9i{s),  have,  we  think,  settled  the  question.     The  former 

Gas  UouT^   case  is  an  express  authority  against  the  appellants,  and  the 

Company,     latter  in  favour  of  the  decision  of  the  Sessions,  upon  this  point. 

We  are  of  opinion,  therefore,  that  the  Sessions  were  quite  right 

in  the  adoption  of  the  general  principle,  but  not  equally  so  in 

allowing  the  deductions  which  ought  to  be  made. 

[  86  ]  Three  were  claimed  by  the  Company.     1st,  for  the  renewal  of 

the  works  5001. ;  2ndly,  for  the  value  of  mains  and  pipes  within 

the  colleges  and  halls  850Z. ;  and,  Srdly,  for  ihe  profits  in  trade 

of  the  Company  60(M. 

As  to  the  first.  The  rule  laid  down  in  the  case  of  Rex  v. 
Lower  Mitton  (3),  before  mentioned,  is,  we  think,  in  point. 
Amongst  other  deductions  there  mentioned,  which  ought  to  be 
made  from  that  rent  which  is  to  be  the  criterion  for  ascertaining 
the  proper  amount  of  the  rate,  there  is  specified  a  "further 
deduction,"  which  ought  to  be  allowed,  ''  where  the  subject  is  of 
a  perishable  nature,  towards  the  expense  of  renewing  or  repro- 
ducing it."  It  was  observed  at  the  Bar  that,  until  the  case 
of  Rex  V.  Lower  MitUm{2),  this  doctrine  is  not  to  be  found. 
The  Court,  however,  in  their  judgment,  for  which  time  was 
taken,  referred  to  other  cases  as  the  foundation  of  it:  and 
the  reasonableness  of  allowing  such  a  deduction  is,  we  think, 
obvious;  because  the  estimated  rent  at  the  supposed  time  of 
letting  manifestly  could  not  be  continued  at  the  same  amount 
unless  the  apparatus  be  maintained  in  as  good  a  state  and 
condition.  And  this  view  of  the  subject  receives  confirmation, 
if  it  had  been  requisite,  from  the  recent  stat.  6  &  7  Will.  lY. 
c.  96,  s.  1,  which  prescribes  the  manner  in  which  property  shall 
thereafter  be  assessed.  The  language  there  used,  ia  describing 
one  of  the  deductions  to  be  allowed,  is  almost  in  terms  the  same 
as  that  employed  by  the  Court  in  the  last  mentioned  case. 

The  second  ground  of  deduction  may  be  more  conveniently 
considered  hereafter. 
[  *H7  ]  The  third  claim  of  deduction  is,  for  the  profits  in  trade  *of  the 

Company,  600Z.    This  claim,  it  is  presumed,  has  arisen  from  the 

(1)  32  E.  E.  574  (9  B.  &  C.  68).  (3)  33    E.   E.   337    (9    B.   &    C. 

(2)  32  E.  E.  616  (9  B.  ft  0.  163).         810). 
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faet  stated,  that  profits  in  trade  are  not  asseBsed  in  any  parish  in        Bko. 
the  town  of  Cambridge.     Nor  are  they  in  this  instance.    The         thb 
rent,  which  it  is  foand  a  tenant  would  give  by  the  year  after    q^^j'^" 
certain  deductions  (viz.  2,400Z.),  is  not  the  amount  of  profits.     Company. 
Those,  necessarily,  are  something  independent  of  and  beyond 
the  rent,  upon  which  the  person  taking  the  apparatus  must 
calculate,  or   nobody  would  become  tenant  at  all:  they  are, 
therefore,  perfectly  distinct.    The  rent  which  a  tenant  would 
give  for  lands  after  certain  deductions,  which  is  the  criterion 
for  the  due  assessment  of  it,  is  one  outgoing ;  the  expense  of 
cultivation,  another:  and  all  beyond,  whatever  that  may  be, 
obviously  comes  under  the  denomination  of    profits.     Since, 
therefore,  the  profits  are  in  their  nature  wholly  distinct  from 
the  rent,  and  are,  not  only  not  a  deduction  from  it,  but  the 
reverse,  something  beyond  and  in  addition  to  it,  we  cannot 
perceive  that  this  claim  rests  upon  any  just  principle,  and  are  of 
opinion  that  it  has  been  properly  disallowed. 

We  come  now  to  the  fourth  question,  upon  what  principle  the 
total  rateable  value,  being  ascertained,  ought  to  be  distributed 
amongst  the  parishes  in  and  through  which  the  mains  and  pipes 
are  laid,  after  deducting  1502.  for  the  value  of  the  buildings  and 
works  in  the  parish  of  St.  Andrew  the  Less:  and  it  is  one  of  / 
considerable  general  importance.  The  Sessions  have  adopted, 
as  their  criterion,  the  amount  of  the  receipts  for  gas  supplied  in 
each  parish,  and  have  assigned  to  the  respondent  parish  the 
sum  of  768Z.  188.  8d.,  being  such  amount  within  it ;  and,  if  the 
principle  be  correct,  it  is  admitted  that  70Z.  is  the  proper  assess- 
ment upon  the  ^Company  in  that  parish.  In  determining  this  [  *88  ] 
point,  it  is  necessary  to  consider,  in  respect  of  what  the  Company 
is  rateable,  according  to  the  decisions.  And  from  the  case  of 
Rex  ▼.  The  Corporation  of  Bath  (i),  and  various  other  authorities 
in  conformity  thereto,  including  Rex  v.  The  Brighton  Oas  Light 
Company  (2),  and  the  still  later  case  of  Rex  v.  The  Trustees  of 
the  Duke  of  Bridgeu:ater{z),  and  many  others  which  might  be 
cited,  it  appears  that  they  are  rateable  as  occupiers  of  land,  for 
the  improved  value  of  the  land,  from  the  gas  pipes  being  laid  in 

(1)  13  B.  B.  »33  (14  East,  609).  (3)  32  R  E.  d74  (9  B.  &  G.  68). 

(2)  29  B.  B.  290  (5  B.  &  0.  466). 
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hro.        it.    This,  therefore,  bemg,  as  we  think  it  is,  the  acknowledged 
Thb        principle,  it  seems  to  follow  that  the  criterion  before  i&entioned, 
Ga8?iob?  vhich  has  been  adopted  by  the  Sessions,  cannot  be  the  trae  one. 
Ck)MPANT.     Sappose  (adopting  their  own  rule)  the  value  of  the  whole  works 
to  be  2,400Z.  per  annum,  minus  certain  deductions,  and  the 
quantity  of  apparatus  in  the  soil  of  each  of  the  several  parishes 
to  be  equal,  but  the  sale  of  gas  and  the  receipts  for  it  to  be 
confined  to  one ;  the  cases  of  Rex  v.  The  Corporation  of  Bath  (i), 
before  referred  to,  and  Rex  v.  The  New  River  Company  (2),  and 
Rex  V.  FoleshilUs),  are  express  authorities  to  show  that  a  rate 
upon  the  Company  in  that  particular  parish  where  all  the  profits 
are  received  could  not  be  sustained.    The  New  Biver  Company 
was  rated  in  the  parish  of  Little  Am  well,  at  the  sum  of  SOM., 
the  value  of  the  land,  independent  of  the  water,  being  51.  only : 
and  this  Coubt  held  the  rate  to  be  proper,  though  it  was  expressly 
stated  that  no  part  of  the  profits  accrued  in  the  parish  of  Little 
[  ^89  ]       Amwell,  nor  indeed  until  the  distributipn   *of  the  water  in 
London.    Since,  therefore,  in  the  present  case,  the  land  occupied 
by  the  apparatus  in  each  parish  through  which  it  passes  contri- 
butes to  the  whole  value  to  let,  it  follows  that  the  Company 
must  be  rated  in  respect  of  its  occupation  in  each  parish ;  and, 
if  so,  we  are  aware  of  no  rule  which  can  be  laid  down  as  to  the 
amount,  except  that  it  must  be  in  proportion  to  the  quantity  of 
apparatus  situate  in  each  parish.    It  is  true  that,  in  the  case  of 
a  canal  where  the  tolls  varied  in  different  parts  of  the  line,  it 
was  decided  that  a  rate  could  not  be  made  upon  the  Company  in 
each  parish,  according  to  the  length  of  the  canal  in  it,  and  for 
that  reason ;  Rex  v.  Kinggtvinford  (4) ;  but  in  a  case  very  recently 
before  this  Court,  where  the  tolls  were  the  same  throughout 
the  whole  line,  it  was  held  that  the  proportion  to  be  paid  by 
the  Company,  in  any  given  parish  along  the  line,  must  be 
ascertained  by  a  mileage  calculation :  Rex  v.  Woking  (6).    And, 
as  it  is  impossible  to  suppose  any  superiority  in  one  part  of  the 
apparatus  over  another,  the  same  principle,  we  think,  should 
be  applied  in  the  present  instance;  and  that  the  assessment 

(1)  13  B.  R.  333  (14  East,  609).      (4)  31  R.  R  181  (t'b.  &  C.  236). 

(2)  14  B.  B.  514  (1  M.  &  S.  503).     (5)  43  B.  B.  289  (4  Ad.  &  EL  40). 

(3)  41  B.  B.  484  (2  Ad.  &E1.  593). 
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upon  the  amount  of  profits  received  in  the  respondent  parish        Beo. 
was  .wrong.  The 

It  remains  only  to  consider  whether  the  deduction  of  850Z.,    q^^i^qh^ 
being  the  annual  value  of  that  part  of  the  apparatus  which     Ooiipakt. 
lies  within  the  colleges  and  halls,  ought  to  be  made.    And  we 
purposely  reserved  the  consideration  of  this  point  to  the  last, 
because  it  is  connected  with  the  principle  which  regulated  our 
answer  to  the  last  question.    For,  inasmuch  as  the  rate  is 
imposed  upon  the  *land  used  for  the  apparatus,  and  as  none       [  *^  ] 
can  be  imposed  upon  that  part  which  lies  in  those  extra- 
parochial  places,  the  amount  which  would  otherwise  have  arisen 
therefrom  (the  aforesaid  sum  of  850Z.)   must,   we  think,   be 
deducted. 

Upon  the  whole,  therefore,  in  those  particulars  as  to  which 
the  sums  are  agreed  upon,  the  amendment  of  the  rate  will  be 
of  course;  but,  as  we  have  no  materials  for  ascertaining  the 
proportion  between  the  parishes,  it  must  (as,  according  to  the 
statement,  was  intended)  in  that  respect  be  "  adjusted." 

Kate  to  be  amended  accordingly. 


FIELD  AND  Another  v.  JOSEPH  EOBINS.  /»»« 

April  VX 

(8  Adol.  &  EUis,  90—93;   S.  C.  3  N.  &  P.  226;    1  W.  W.  &  H.  145;  7  

L.  J.  (N.  S.)  Q.  B.  153  ;  2  Jur.  855.)  {  W  ] 

Plaintiffs,  on  becoming  sureties  for  defendant,  took  a  joint  and  seveitil 
indemnity  bond  from  defendant  and  J.  Plaintiffs  afterwards  became 
linble,  as  such  sureties,  to  pay,  and  paid,  1,098/.  They  then  sued  J.  on 
the  indemnity  bond,  and  obtained  a  verdict  for  1,098/.,  but  accepted 
215/.  from  him  in  compromise,  giving  him  a  receipt  as  follows: 
"  Eeceived  of  J.  215/.,  being  the  sum  we  have  agreed  to  accept  in 
discharge  of  the  damages  and  costs  in  this  action."  Plaintiffs  afterwards 
sued  defendant  on  the  same  bond,  and  he  pleaded  payment  by  J.  of 
215/.  in  full  satisfaction. 

Held,  that  proof  of  the  compi-omise  with  J.,  as  above  stated,  did  not 
support  the  plea. 

Debt  on  bond.  The  condition  of  the  bond,  set  forth  in  the 
declaration,  recited  a  previous  bond,  whereby  the  plaintiffs  and 
defendant  became  jointly  and  severally  bound  to  his  then  Majesty 
in  a  penalty  of  2,0002.  for  the  faithful  discharge  by  defendant  of 
ihe  office,  to  which  he  had  been  appointed,  of  a  storekeeper  of 

82—2 
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FiBLD       the  Ordnance;   and  it  was  declared  by  the  condition  of  the 

Robins.  present  bond  that,  if  the  defendant  and  one  James  Robins,  or 
either  of  them,  their  or  either  of  their  heirs,  executors,  &c., 
should  indemnify  the  plaintiffs  and  each  of  them,  &c.,  from  and 
against  all  actions,  suits,  costs,  charges,  &c.,  by  reason  of  the 

[  *9]  ]  recited  obligation,  then  *the  obligation  now  declared  upon  was 
to  be  void,  otherwise  &c.  The  declaration  then  stated  that  the 
defendant  entered  upon  and  did  not  faithfully  discharge  the 
office,  by  reason  whereof  the  recited  bond  became  forfeited,  and 
the  plaintiffs  were  sued  thereupon  in  two  several  actions  in  the 
Court  of  Exchequer,  and»  to  compromise  the  same,  were  forced 
and  obliged  to  pay  one  James  Smith,  on  behalf  of  his  Majesty, 
1,0982.  Breach,  that  defendant  and  James  Bobins,  although 
requested,  did  not  nor  would  indemnify  plaintiffs,  &c. 

Plea.  That  the  said  James  Bobins,  after  the  making  of  the 
writing  obligatory  declared  upon  in  this  action,  and  after  the 
forfeiture  of  the  same  by  the  breach  of  the  condition  thereof  in 
the  declaration  mentioned,  and  whilst  the  damages  sustained  by 
the  plaintiffs  by  reason  of  the  said  breach  remained  and  were 
wholly  unliquidated,  and  before  the  commencement  of  this  suit, 
viz.,  on  &c.,  paid  to  plaintiffs  2152.  in  full  satisfaction  and 
discharge  of  the  last-mentioned  damages,  which  sum  of  215Z. 
plaintiffs  then  accepted  and  received  of  and  from  the  said  James 
Bobins  in  full  satisfaction  of  the  last-mentioned  damages:  by 
means  whereof  defendant  then  became  and  still  is  fully  and 
absolutely  discharged  and  exonerated  from  the  said  damages 
sustained  by  the  plaintiffs  by  reason  of  the  said  breach  of  the 
said  condition  of  the  writing  obligatory  (declared  upon  in  this 
action),  and  from  all  claims  and  demands  by  plaintiffs  in  respect 
thereof.    Verification. 

Beplieation,  traversing  the  payment  and  acceptance  of  215L, 
in  the  same  terms  in  which  they  were  pleaded.  Issue  on  the 
traverse. 

On  the  trial  before  Lord  Denman,  Gh.  J.,  at  the  London 

[  *92  ]  sittings  after  last  Hilary  Term,  it  appeared  that  the  ^indemnity 
bond  was  given  by  the  defendant  and  his  brother,  James  Bobins ; 
that,  after  the  forfeiture  of  the  previous  bond  to  the  Crown,  and 
payment  of  1,098Z.  by  the  plaintiffs,  as  above  stated,  the  plaintiffs 


VOL.  XLTO.]     1888.    Q.  B.    8  AD.  &  BL,  92—98,  501 


I 


saed  James  Bobins  upon  the  indemnity  bond,  and,  in  1827,        field 
obtained  a  verdict  for  1,098{.  damages  on  the  breach  assigned       Robinb. 
in  that  suit.    James  Bobins  then  paid  the  plaintiffs  2151.  in 
satisfaction  of  the  damages  and  costs  in  that  action,  and  the 
plaintifiis  gave  him  a  receipt  as  follows. 

"  Chichester,  January  15th,  1828. 
''  Field  and  another  v.  Robifa. 
*'  Beceived  of  Mr.  James  Bobins  the  sum  of  two  hundred  and 
fifteen  pounds,  being  the  sum  we  have  agreed  to  accept  in 
discharge  of  the  damages  and  costs  in  this  action.     dB215. 

''George  Field. 
"J.  P.  Hayllar." 

On  the  trial  of  the  present  cause  the  plaintiffs  had  a  verdict 
for  1,0982.,  but  leave  was  given  to  move  to  enter  a  verdict  for  the 
defendant,  on  the  ground  stated  in  the  following  motion. 

Sir  F.  Pollack  now  moved  according  to  the  leave  reserved  : 

The  defendant  and  James  Bobins  were  liable  jointly  (though 
severally  also),  upon  their  bond,  to  the  plaintiffs;  and,  they 
having  sued  James  and  received  a  sum  from  him  in  full  satis- 
faction, this  was  a  complete  settlement  of  the  cause  of  action 
against  both  James  and  Joseph,  and  their  bond  could  not  be 
put  in  suit  again.  Waiters  v.  Smith  (i),  which  was  cited  for  the 
^plaintiffs  at  the  trial,  does  not  apply.  All  that  the  Court  there  [  ^^3  ] 
relied  upon  was  the  apparent  intention  of  the  plaintiff  to  take 
from  the  joint  debtor,  whom  he  permitted  to  compound,  the 
proportion  due  from  that  debtor,  and  to  discharge  him  only. 
Here  no  such  intention  is  expressed  in  the  receipt,  nor  is  there 
any  other  evidence  of  it. 

Lord  Denman,  Ch.  J. : 

I  think  the  verdict  ought  not  to  be  disturbed,  though  Walters 
V.  Smith  (1)  does  not  quite  come  up  to  the  point  for  which  it  was 
cited  at  the  trial.  The  defendant,  on  this  issue,  was  to  prove 
payment  in  full  satisfaction.    I  think  that  the  principle   of 

(1)  36  B.  B.  785  (2  B.  &  Ad.  889). 
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FiBLD       Walters  v.  Smith  (i)  applies,  and  that  the  defendant  here  cannot 
Robins.      b®  ^^^^  to  have  proved  such  payment. 

LiTTLBDALE,  J.  : 

I  am  of  the  same  opinion.  The  215/.  was  not  likely  to  have 
been  accepted  in  fall  satisfaction  of  1,098Z. 

Pattbson,  J. : 

I  think  there  ought  to  be  no  rule.  The  omut  of  proving 
payment  in  full  satisfaction  lay  on  the  defendant ;  and  the  facts 
stated  did  not  prove  it. 

CoLBRiDOE,  J.,  concurred. 

Rule  refused. 


1888.  BAKEE  V,  WILLIAM  DENING  and  Others  (2). 

Aprtl29,       ^^  ^^^^  ^  ^^^^  94—99;  S.  0.  1  W.  W.  &  H.  148 ;  7  L.  J.  (N.  S.)  Q.  B. 
[  9i  ]  137  ;  S.  C.  nom.  Taylor  v.  Dening,  3  N.  &  P.  228  ;  2  Jur.  775.) 

Under  the  Statute  of  Frauds,  29  Car.  11.  c.  3,  as.  o,  6  (3),  the  making  of 
a  mark  by  the  doTisor,  to  a  will  of  real  estate,  is  a  sufficient  signing; 
and  it  is  not  necessary  to  proTO  that  he  could  not  write  his  name  at 
the  time. 

Trespass  for  breaking  and  entering  defendant*8  close.  Plea, 
that  the  locus  in  quo  was  the  soil  and  freehold  of  the  defendant 
Dening ;  and  justification  in  Dening's  right.  Beplication,  that  the 
locus  in  quo  was  not  the  soil  and  freehold  &c. :  and  issue  thereon. 

On  the  trial  before  Lord  Denman,  Ch.  J.,  at  the  last  Devon- 
shire Assizes,  it  appeared  that  the  locus  in  quo  was  part  of  an 
estate  of  which  one  John  Dening  died  seized  in  fee.  The  defen- 
dants' case  rested  on  a  will,  regularly  signed  and  attested,  by 
which  John  Dening  devised  the  estate  to  the  defendant  W.  Dening 
in  fee.  The  plaintiff  put  in  a  codicil,  dated  subsequently  to  the 
will,  revoking  the  will,  and  devising  the  estate  to  another  party. 
The  codicil  was  duly  attested,  but  had  only  the  devisor's  mark, 

(1)  36  E.  E.  785  (2  B.  &  Ad.  889).       BlewiU  (1880)  5  P.  D.  116,  117.  49 

(2)  Cited  and  followed  by  Byles,  J.      L.  J.  P.  31,  32.— E.  C. 

in  BennHt  y.  BrumJUt  (1867)  L.  E.  3  (3)  Bepealed   by  the   Wills   Act, 

0.  P.  28,  31,  37  L.  J.  a  P.  25,  and      1837  (7  WiU.  IV.  &  1  Vict.  c.  26),  8. 2, 
by  Sir  L.  Hankbn,  in  In  the  goods  of     But  see  s.  9. — E.  C. 
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instead  of  his  signature.  Evidence  was  given  to  show  that  the  bakbb 
devisor,  at  the  time  of  patting  his  mark,  could  have  written  his  dkmiko. 
name:  and  the  defendants'  counsel  contended  that,  under  the 
Statute  of  Frauds,  29  Car.  11.  c.  8,  ss.  5,  6,  a  mark  could  operate 
as  a  signature  only  where  the  party  was  unable  to  write  his 
name.  The  Lord  Chief  Justicb  directed  a  verdict  for  the 
plaintiff,  reserving  leave  to  the  defendants  to  move  for  a  nonsuit. 

Rogers  now  moved  accordingly : 

Upon  the  evidence,  it  must  be  assumed  that  the  devisor  could 
have  written  his  name  at  the  time  when  he  made  his  mark. 
(He  then  went  into  the  evidence.)  Sect.  6  of  stat.  29  Car.  II. 
♦c.  8,  provides  that  no  devise  in  writing  of  lands  shall  be  [  •^^  ] 
revocable  otherwise  than  by  some  other  will  or  codicil  in  writing, 
or  other  writing  declaring  the  same,  or  by  burning  &c. ;  and 
that  all  devises  of  lands  shall  remain  in  force  until  the  same 
be  burnt  <&c.,  '*  or  unless  the  same  be  altered  by  some  other  will 
or  codicil  in  writing,  or  other  writing  of  the  devisor  signed  in 
the  presence  of  three  or  four  witnesseis,  declaring  the  same."  It 
has  been  considered  (i)  that  the  words  '*  signed  in  the  presence  " 
&c.  refer  not  to  "will"  and  "codicil,"  but  only  to  "other 
writing"  «&c. ;  on  this  construction  the  material  question  here 
arises  upon  sect.  5,  which  enacts  that  all  devises  and  bequests 
of  lands  "  shall  be  in  writing,  and  signed  by  the  party  so  devising 
the  same,  or  by  some  other  person  in  his  presence  and  by  his 
express  directions,  and  shall  be  attested  &c."  It  may  be  con- 
ceded that,  where  a  party  is  unable  to  write,  the  affixing  of  his 
mark  is  a  sufficient  signature.  Where  a  party  cannot  write,  his 
mark  is,  in  fact,  his  only  signature ;  and  therefore  the  case  may 
fall  within  the  equity  of  the  statute.  It  is,  however,  remarkable 
that  no  express  decision,  even  to  this  extent,  can  be  found.  In 
Lemayne  v.  Stanley  (2)  there  is  an  obiter  dictum  by  North, 
Wyndham,  and  Charlton,  that  "  the  putting  of  his  seal  had  of 
itself  been  a  sufficient  signing  within  the  statute ;  for  signum  is 
no  more  than  a  mark,  and  sealing  is  a  sufficient  mark  that  this 
is  his  will :  but  Levinz  doubted  of  this  upon  the  case  in  Roll. 

(1)  See  EllU  v.  Smith,  1  Ves.  Jr.         (2)  3  Lev.  1. 
12. 
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Baker  1  Abridgm.  245  "(i).  In  the  report  of  the  same  case  in 
denhio.  Freeman  (2)  the  dictum  is  reported  as  sanctioned  by  the  whole 
[  *9«  ]  Court,  and  is  as  ^follows  :  ''  And  it  is  not  necessary  to  write 
his  name,  for  some  cannot  write,  and  there  their  mark  is  a 
sufficient  signing."  The  dictum,  as  reported  in  Levinz,  that 
sealing  is  a  sufficient  signing,  was  held  to  be  bad  law  in  Smith 
▼.  Evans  (s),  and  has  long  been  so  considered ;  Oray$on  v.  Atkin- 
son  (4),  (where  Lord  Hardwickb  observes  (6), ''  the  statute  requiring 
the  will  to  be  signed,  undoubtedly  meant  some  evidence  to  arise 
from  the  handwriting;  then  how  can  it  be  said,  that  putting 
a  seal  to  it  would  be  a  sufficient  signing  ?  For  any  one  may  put 
a  seal ;  no  particular  evidence  arises  from  that  seal :  common 
seals  are  alike,  and  one  man's  may  be  like  another's ;  no 
certainty  or  guard  therefore  arises  from  thence ; "),  EUis  v. 
Smith  (6),  Wright  v.  Wakeford  (7) ;  in  which  last  case  Lord 
Eldon  alludes  to  the  inference  having  been  drawn  from  the 
notion  that  a  person  may  sign  by  his  mark.  The  object  of  the 
enactment  was  to  perpetuate  evidence  of  the  act  of  the  devisor. 
Now,  if  the  statute  allowed  that  the  requisite  of  signing  could 
be  satisfied  by  any  visible  indication  of  intent,  except  writing 
the  name,  surely  so  solemn  an  act  as  affixing  a  seal  would  have 
been  held  enough.  If,  again,  a  mark  be  a  signature,  why  should 
not  a  mark  made,  not  by  the  devisor  himself,  but  by  another 
'* by  his  express  directions,"  be  sufficient? 

(Lord  Denman,  Ch.  J. :  May  a  devisor  direct  another  to  sign 
his  own  name  instead  of  the  devisor's  ?) 

The  intention  of  the  Legislature  was  that  the  devisor's  name 
should  appear. 

(Coleridge,  J.:  Tou  must  contend  that,  wherever  a  mark 
appears,  there  must  be  a  collateral  enquiry  whether  the  party 
could  write  at  the  time.) 

(1)  Arbitrement,  (B),  pi.  25.  ibid.  4th  (Belt's)  ed. 

(2)  Lemfiine  v.    Staneley,    Freem,  (5)  P.  452. 

(K.  B.  and  C.  P.)  538.  (6)  1  Ves.  Jr.  11. 

(3)  1  Wils.  313.  (7)  17  Ves.  459. 

(4)  2  Yes.  Sen.  454.    See  n.  (4) 
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That  will  *certainly  follow :  and  it  is  reasonable  that  any  one       bakkb 
claiming  under  the  statute  should  bring  the  case  within  its      dbnivo. 
provisions.    There  are  express  decisions  that  the  mark  of  an       [  *d7  ] 
attesting  witness  is  enough ;  Harrison  ▼.  Haniaon  (I),  where  it  was 
pointed  out  that  the  statute  does  not  apply  the  word  *'  signed  " 
to  the  witnesses :  Addy  v.  Orix  (2). 

LoBD  Dbnman,  Ch.  J. : 

If  there  were  any  doubt  at  all  on  this  question,  it  would  be 
very  fit  that  it  should  be  considered  ;  but,  if  there  be  none, 
we  ought  not  to  create  any  by  granting  a  rule.  It  has  been 
urged  that  sealing  is  insufficient :  but  sealing  is  one  thing, 
signing  another.  The  mark  of  a  person  who  is  not  capable  of 
writing  is  allowed  to  be  sufficient :  and  I  have  never  heard  of 
any  inquiry  being  made  whether  the  party  making  the  mark 
was,  at  the  time,  capable  of  writing.  Here  it  was  certainly  a 
matter  of  doubt  whether  the  party  could,  or  could  not,  write 
at  the  time:  it  is  not  clear  that  he  could.  I  think  it  much 
better  that  there  should  be  no  enquiry  on  such  a  point. 

LiTTLEDAIiB,   J.: 

Mr.  Rogers  admits  that,  in  some  cases,  a  mark  is  sufficient ; 
and  that  cannot  be  disputed.  Under  the  statutes  8  &  4  Ann.  c.  9, 
8.  1  (3),  and  17  Geo.  III.  c.  80,  s.  1  (a),  the  requisite  of  signing  is 
satisfied  by  a  mark.  The  only  doubt  now  suggested  is,  whether 
the  rule  apply  to  cases  where  the  party  can  write  at  the  time.  I 
never  heard  of  an  enquiry  into  that  point :  it  might  be  a  very 
difficult  and  unsatisfactory  one.  It  does  not  follow  that,  because 
a  man  can  write  at  the  time,  he  can  write  ^legibly.  I  think  that  [  *98  ] 
no  collateral  enquiry  of  this  sort  ought  to  take  place.  In  this 
case  it  is  doubtful  how  the  fact  was :  but  I  think  it  better  not  to 
disturb  the  general  understanding. 

Pattbson,  J. : 

It  is  conceded  that,  in  all  the  clauses  of  the  Statute  of  Frauds 
respecting  wills,  the  requisite  of  signing  is  satisfied  by  making  a 
mark ;  for  Mr.  Rogers  admits  that  the  practice  cannot  be  disputed. 

(1)  8  Yes.  185.  (3)  Bep.  45  &  46  Vict.  o.  61,  s.  96. 

(2)  8  Yes.  504. 
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Baxkb  Now,  if  it  be  once  conceded  that  a  mark,  by  way  of  signatare, 
Dbning.  is  A  signing  within  the  Act,  it  is  too  much  to  say  that  in  every 
particular  case  we  are  to  enquire  minutely  into  the  ability  of  the 
party  to  write  his  name.  It  would  be  inconvenient  to  enter  into 
such  a  question :  and  there  is  always  the  attestation ;  so  that, 
when  a  mark  appears,  there  are  means  of  enquiry  into  the 
circumstance  ;  and  the  enquiry  in  such  a  case  is  of  course  more 
close  than  in  ordinary  cases.  But  I  am  not  prepared  to  say  that 
a  man  may  not  at  any  time  sign  by  merely  putting  his  mark, 
whether  he  can  write  his  name  or  not. 

GOLERIDOB,   J. : 

I  should  be  sorry  if  our  decision  were  to  lead  to  the  practice 
of  substituting  a  mark  for  a  name,  for  this  might  give  much 
opportunity  for  fraud.  But  here  we  are  on  the  question  of  law, 
whether,  if  a  party  make  his  mark,  that  be  a  signature,  although 
he  could  have  written  his  name.  How  can  we  say  that  it  is 
not,  when  we  look  at  the  statute  and  find  what  is  admitted  in 
argument  ?  The  statute  has  only  the  word  **  signed ;  "  and  it  is 
admitted  that,  in  some  cases,  this  is  satisfied  by  a  mark.  When 
I  consider  the  inconvenience  which  would  result  from  enquiring, 
in  all  cases,  whether  the  party  who  has  made  a  mark  could 
[  ^99  ]  write  at  all,  or  could  *write  at  the  particular  time,  I  think  it 
would  be  wrong  to  raise  a  doubt  by  granting  a  rule. 

Rule  refused  (l). 
1838.       BAEEACLOUGH    and    Others    v.    JOHNSON    and 

April  20.  . 

Another. 

f  ^  J         (8  Adol.  &  Ellis,  99—107 ;  S.  C.  3  N.  &  P.  233;  1  W.  W.  &  H.  162  ;  7  L.  J. 

(N.  S.)  Q.  B.  172;  2  Jur.  839.) 

On  an  issue  whether  or  not  certain  land,  in  a  district  repairing  its  own 
roads,  was  a  common  highway,  it  is  admissible  evidence  of  reputation, 
(though  slight,)  that  the  inhabitants  held  a  public  meeting  to  consider  of 
repairing  such  way,  and  that  several  of  them,  since  dead,  signed  a  paper 
on  that  occasion,  stating  that  the  land  was  not  a  public  highway ;  there 
being  at  the  time  no  litigation  on  the  subject. 

In  determining  whether  or  not  a  way  has  been  dedicated  to  the  public, 

(1)  The  provisions  in  stat.  7  Will.  lY.  &  1  Vict.  c.  26,  ss.  9,  20,  appear 
not  to  vary  the  law  on  this  point. 
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the  proprietor*8  intention  must  be  oonsideTed.    If  it  appear  only  that  he 
has  suffered  a  continual  user,  that  may  proTe  a  dedication ;  but  such 
proof  may  be  rebutted  by  evidence  of  acts  showing  that  he  contemplated  . 
only  a  license  resumable  in  a  particular  event. 

Thus,  where  the  owner  of  land  agreed  with  an  Iron  Company,  and 
with  the  inhabitants  of  a  hamlet  repairing  its  own  roads,  that  a  way 
over  his  land,  in  such  hamlet,  should  be  open  to  carriages,  that  the 
Company  should  pay  him  5s,  a  year  and  find  cinder  to  repair  the  way, 
and  that  the  inhabitants  of  the  hamlet  should  lead  and  lay  down  the 
cinder,  and  the  way  was  thereupon  left  open  to  all  persons  passing  with 
carriages  for  nineteen  years,  at  the  end  of  which  time,  a  dispute  arising, 
the  passage  was  interrupted,  and  the  interruption  acquiesced  in  for  five 
years :  Held,  that  the  evidence  showed  no  dedication,  but  a  license  only, 
resumable  on  breach  of  the  agreement. 

Dbclabation  (February,  1888)  in  trespass  for  breaking  and 
entering  plaintiff's  close,  &c.  Pleas :  1.  Not  guilty.  2.  That, 
before  and  at  the  times  when  &c.,  there  was  and  of  right 
ought  to  have  been  a  certain  common  and  public  highway 
into,  through,  over  and  along  the  said  close  in  which  &c.,  for 
all  the  liege  subjects,  &c.,  on  foot  and  with  cattle  and  carriages 
at  all  times  of  the  year,  &c. :  justification  under  such  right  of 
way.  Verification.  Beplication  to  this  plea,  traversing  the  right 
of  way  as  pleaded.     Issue  on  the  traverse. 

On  the  trial  before  Patteson,  J.  at  the  York  Spring  Assizes, 
1888,  it  appeared  that  the  alleged  road,  called  the  Green  Gate 
Lane,  lay  in  the  hamlet  of  Mortomley,  *  which  repairs  its  own 
highways.  A  witness  for  the  plaintiffs  proved  that,  forty  years 
ago,  a  public  meeting  of  the  inhabitants  of  Mortomley  was  held, 
and  a  document  there  signed  by  the  witness,  and  by  twelve 
others  of  the  inhabitants  present,  who  were  since  dead :  this 
writing  was  tendered  as  evidence  of  reputation,  and  objected  to, 
but  admitted  by  the  learned  Judge.  It  purported  to  be  made  by 
the  inhabitants  of  the  hamlet  assembled  for  the  purpose  of  con- 
sidering whether  or  not  the  road  should  be  repaired;  and  it 
stated  their  opinion  that  it  was  not,  and  ought  not  to  be,  a  public 
highway ;  and  that  the  site  was  the  property  of  a  Mr.  Parkin, 
and  subject  only  to  a  public  bridle-way.  The  paper  remained 
with  the  surveyor  of  the  highways.  The  plaintiffs  also  proved 
that,  in  1814,  the  executors  of  Parkin  (being  then  the  pro- 
prietors of  the  soil  in  question)  entered  into  an  agreement  with 
the  Thomcliffe  Iron  Company,  and  the  inhabitants  of  the  hamlet 


Babba- 

OLOUOH 

Johnson. 


\  •100] 
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Babba-  by  their  surveyors,  that  the  lane  should  be  open  to  carriages ;  that 
i..  the  Company  should  pay  an  acknowledgment  of  58.  a  year,  and 

Johnson,  supply  cinders  for  the  repair  of  the  road  ;  and  that  the  hamlet 
should  lead  and  spread  them.  It  further  appeared  that,  before 
that  time,  there  was  a  gate  across  the  road,  which  was  kept 
locked,  and  excluded  carriages ;  but  that,  from  the  time  of  the 
agreement  till  1882,  there  was  no  longer  any  obstruction,  and 
the  lane  was  used  as  a  carriage  road.  In  1882,  disputes  arose, 
and  the  passage  along  the  lane  with  carriages  was  interrupted 
by  the  then  proprietor.  The  defendants'  counsel  objected  to  the 
reception  of  evidence  as  to  the  agreement,  but  the  learned 
Judge  received  it,  as  explanatory  of  the  user.  And  he  stated 
to  the  jury  that  the  user  from  1814  to  1882  appeared  to  have 

[  *io]  ]  been  *by  convention  between  the  Thomcliffe  Company  and 
Parkin's  representatives :  that,  although  user  was  evidence  of 
a  dedication  to  the  public,  yet  the  question  always  was  what 
the  land-owner  intended,  and,  if  it  appeared  that  he  had  not 
intended  absolutely  to  dedicate,  the  inference  from  user  failed : 
and  that  in  the  present  case,  unless  the  jury  thought  that  the 
proprietor,  in  1814,  intended  absolutely  to  dedicate  the  carriage 
road  to  the  public,  he  might  resume  it  if  the  bargain  was 
broken  by  the  other  parties.  A  verdict  was  given  for  the 
plaintiffs  on  the  general  issue,  and  on  the  second  plea  so  far 
as  regarded  a  carriage  way ;  for  the  defendants,  on  that  plea, 
as  to  a  way  on  foot  and  with  horses. 

Atclierley,  Serjt.  now  moved  for  a  new  trial : 

First,  the  paper  signed  by  the  inhabitants  of  Mortomley  was 
not  evidence  of  reputation,  because  it  was  drawn  up  by  persons 
assembled,  not  to  settle  any  matter  of  reputation,  but  to  con- 
sider whether  or  not  they  should  undertake  repairs.  Such  a 
document,  to  be  admissible  as  suggested,  should  be  framed  in 
the  course  of  a  transaction  showing,  by  its  nature,  that  it  was 
reputation,  strictly,  which  the  parties  met  to  pronounce  upon. 
And  the  document  should  be,  in  effect,  an  assertion  of  something 
which  the  parties  have  received,  as  reputation,  from  others. 
Here  the  thing  stated  is  mere  opinion.  And  the  parties  were 
interested. 
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(PATTBSONy  J. :  It  was  urged  at  the  trial  that  the  declaration       Babsa- 
was  against  as  well  as  for  their  interest ;  for,  if  it  exempted  them  ^^ 

from  repairs,  it  took  from  them  the  benefit  of  the  road.)  Johkson. 

They  met  to  consider  whether  they  should  repair  or  not ;  and 
decided  in  favour  of  their  own  exemption. 

(CoLBRiDOB,  J.  referred  to  NicholU  v.  Parker  (i).)  [  i^  ] 

There  the  parties  made  a  statement  of  something  which  they 
considered  reputation.  Here  nothing  is  pronounced  but  a  reso- 
lution, or  declaration  of  opinion.  Secondly,  the  direction  of  the 
learned  Judge  as  to  dedication  was  not  correct.  The  owner  of 
land  must,  in  such  a  case,  be  supposed  aware  of  the  consequence 
of  his  own  acts.  If  he  allows  free  and  unqualified  use  of  a  way 
over  his  premises,  he  subjects  himself  to  the  loss  of  that  which 
he  has  led  the  public  to  believe  he  intended  to  grant.  Here  the 
representatives  of  Parkin  gave  persons  to  understand  that  they 
meant  all  the  King's  subjects  to  use  the  road  with  carriages, 
provided  they  themselves  were  exempted  from  repairs.  It  was 
for  them  to  see  that  the  condition  was  made  available  ;  but,  if  it 
ceased  to  be  so,  they  could  not  resume  the  road.  If  they  meant 
to  create  a  limited  right  only,  they  should  have  restrained  the 
user  accordingly.  The  observation  of  Lord  Ellbnborouoh  in 
Rex  V.  Llayd  (2)  applies.  *'  If  the  owner  of  the  soil  throws  open 
a  passage,  and  neither  marks  by  any  visible  distinction,  that  he 
means  to  preserve  all  his  rights  over  it,  nor  excludes  persons 
from  passing  through  it  by  positive  prohibition,  he  shall  be  pre- 
sumed to  have  dedicated  it  to  the  public.  Although  the  passage 
in  question  was  originally  intended  only  for  private  conveniencei 
the  public  are  not  now  to  be  excluded  from  it,  after/^eing  allowed 
to  use  it  so  long  without  any  interruption."  The  plaintiffs  here 
say  that  the  dedication  was  not  meant  to  be  absolute,  but  subject 
to  the  condition  that  certain  persons  should  observe  a  private 
bargain.  It  cannot  be  contended,  after  nineteen  years'  *user  by  [  *]03  ] 
the  public,  that  their  right  is  to  depend  on  what  may  have 
passed  in  the  mind  of  the  land-owner  with  reference  to  such  a 
proviso  at  the  time  of  the  dedication.      If  there  could  be  a 

(1)  12  B.  £.  »2  (14  East,  331,  n.).  (2)  10  B.  B.  674  (1  Camp.  260). 
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provisional  dedication,  such  as  the  plaintiffs  contend  for»  at  least 
there  should  have  been  some  notice  of  the  limitation*  And,  if  a 
qualified  dedication  was  originally  contemplated,  a  change  of 
intention  may  be  inferred  from  the  unrestricted  user  during 
nineteen  years.  Lastly,  the  verdict  was  again^st  the  weight  of 
evidence. 

(Patteson,  J. :  There  was  evidence  that  the  defendants  had 
acquiesced  in  the  road  being  treated  as  not  public,  during  the 
five  years  from  1882.) 

Lord  Denman,  Gh.  J. : 

There  is  no  ground  for  this  application.  As  to  the  first  point, 
the  evidence  of  reputation  was  very  slight,  but  there  was  some. 
I  do  not  agree  that  it  is  necessary  for  persons  giving  an  opinion 
as  to  the  publicity  of  a  way  to  state  that  they  found  themselves 
on  reputation,  although  their  statement  ought  in  reality  to  be 
founded  on  some  reputation.  The  statement  of  each  of  the 
deceased  persons  was  reputation,  to  some  extent.  As  to  the 
other  point,  the  agreement  between  the  land-owner  and  the  town- 
ship, if  it  could  be  considered  as  a  conditional  dedication,  was 
as  public  as  it  can  be  expected  that  such  a  dedication  should  be: 
and  it  was  for  the  convenience  of  both  parties.  Then,  can  there 
be  a  conditional  dedication  of  the  kind  here  supposed  ?  Perhaps 
not.  A  dedication  must  be  made  with  intention  to  dedicate. 
The  mere  actinp;  so  as  to  lead  persons  into  the  supposition  that  the 
way  is  dedicated  does  not  amount  to  a  dedication,  if  there  be  an 
agreement  which  explains  the  transaction  :  and,  referring  to  the 
agreement  here,  it  is  ^plain  that  there  was  only  a  license  to  use. 
There  was  a  p^missive  enjoyment  from  1814 ;  but  it  was  put  an 
end  to  in  1882.  If  such  an  enjoyment  may  be  permitted  by 
means  of  the  way  being  left  open  to  every  one,  the  leaving  it  so 
is  not  in  itself  evidence  of  a  dedication.  In  Wood  v.  Veal  (i)  the 
public  had  used  a  way  over  the  locus  in  quo  as  long  as  could  be 
remembered  ;  but  the  land  had  been  under  a  ninety-nine  years' 
lease  during  the  whole  time,  and  Abboo^,  Ch.  J.  left  it  as  a  ques- 
tion for  the  jury  whether  there  had  been  a  dedication  to  the 

(1)  24  E.  B.  454  (5  B.  &  Aid.  454). 
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public  before  the  term  commenced,  saying  that,  if  not,  there ' 
could  be  no  dedication  except  by  the  owner  of  the  fee,  and  the 
lease  explained  the  user  as  not  being  referable  to  a  dedication  by  : 
him.  Yet  there  was  strong  evidence  there  to  show  that  the 
landlord  could  not  have  been  ignorant  of  the  user ;  and  Lord 
Tbntsrden  did  not  dispute  the  doctrine  of  Lord  ELLENBoaouan 
in  Rex  v.  Lloyd  (i).  Therefore  there  is  nothing  in  the  cases  to 
establish  that  a  permissive  user  may  not  be  consistent  with  a 
right  to  resume  the  way.  As  to  the  weight  of  evidence,  the 
learned  Judge  is  not  dissatisfied  with  the  verdict. 

LrrTLBDALB,  J. : 

The  document  put  in  was  evidence,  though  very  slight,  of 
reputation.  The  common  case  as  to  reputation  is  that  the 
witness  has  heard  old  persons  make  a  statement.  Here,  the 
plaintiffs  put  in  a  resolution  subscribed  by  several  persons  since 
dead.  It  is  as  if  each  had  been  heard  to  say  that  the  lane  was 
not  a  public  highway.  The  supposed  dedication  was,  I  think,  a 
mere  permission.  When  the  circumstances  under  which  it  arose 
are  stated,  the  idea  of  a  dedication  is  rebutted.  It  is  said  that 
an  intention  to  dedicate  must  *be  inferred  from  the  acts  of  a 
proprietor ;  and  it  is  true  that  the  question  is  not  decided  by 
what  he  says.  A  man  may  say  that  he  does  not  mean  to  dedicate 
a  way  to  the  public,  and  yet,  if  he  had  allowed  them  to  pass 
every  day  for  a  length  of  time,  his  declaration  alone  would  not 
be  regarded,  but  it  would  be  for  a  jury  to  say  whether  he  had 
intended  to  dedicate  it  or  not.  The  facts  may  warrant  them  in 
believing  that  the  way  was  dedicated^  though  he  has  said  that 
he  did  not  so  intend  :  and,  if  his  intention  be  insisted  upon,  it 
may  be  answered  that  he  should  have  shown  it  by  putting  up  a 
gate,  or  by  some  other  act.  The  intent  is  a  proper  ingredient  in 
the  decision  of  such  a  question  as  this ;  but  here  I  think  it  was 
shown  by  acts  that  a  dedication  was  not  contemplated. 

Patteson,  J. : 

I  had  some  difficulty  as  to  the  document;  but  I  thought  it 
was  evidence,  to  be  admitted,  valeat  qtuintum.     On  the  other 

(1)  10  E.  E.  674  (I  Camp.  260). 


Babra- 

OLOUGH 
JPUNBON. 


[  'los  ] 


5U 


1888.     Q.  B.    8  AD.  &  EL.  105—106. 


[B.&. 


Babba- 

OLOUGH 

r. 
JOHKSOir. 


[•106] 


point,  I  think  that  the  intention  to  dedicate  or  not  must  be 
left  to  the  jury.  The  very  term  dedication  shows  that  the 
intent  is  material.  There  cannot  be  such  a  thing  as  taming 
land  into  a  road  without  intention  on  the  owner's  part.  The 
facts  here  are  strong  in  disproof  of  such  an  intention.  The  pay- 
ment of  6«.  yearly  could  only  be  for  a  leave.  The  real  transaction 
was,  that  the  Company  wanted  to  go  upon  this  road,  and  the 
land-owner  had  no  objection,  provided  they  would  repair  the 
road,  which  he  himself  had  occasion  for  as  an  occupation 
way :  they  were  to  give  the  cinders,  and  the  inhabitants  of  the 
hamlet  to  carry  and  spread  them  ;  but  this  was  not  to  continue 
when  the  annual  payment  ceased.  No  person,  probably,  came 
along  that  road  within  the  year  but  those  who  had  ^occasion  to 
pass  from  the  hamlet  or  the  Company's  works  ;  except,  in  short, 
those  who  were  included  in  the  agreement.  And  for  five  years 
from  1882  they  submitted  to  its  being  no  road. 

COLBBIDOB,  J. : 

As  to  the  objection  that  the  inhabitants  who  declared  the  lane 
to  be  no  road  were  parties  interested,  NiehoUs  v.  Parker  (i)  shows 
that  persons,  who  might  by  their  declaration  take  a  burden  upon 
themselves,  may  also  declare  that  the  road  in  respect  of  which  the 
burden  would  attach  is  not  public,  provided  there  be  no  litigation 
depending  at  the  time.  Here  there  was  no  evidence  of  any  litiga- 
tion depending  when  the  declaration  was  made ;  it  appeared  only 
that  the  parties  met  to  talk  over  the  subject  of  repairing.  Then, 
as  to  the  dedication.  A  party  is  presumed  cognizant  of  the  con- 
sequences following  his  own  acts ;  and,  if  he  permits  user  of  a 
way  over  his  land,  a  jury  may  presume  that  he  intended  to 
dedicate  such  way  to  the  public.  But  you  cannot  exclude 
evidence  of  the  circumstances  under  which  the  user  commenced. 
And  it  appears  here  that  an  agreement  took  place  between  the 
land-own^,  the  surveyors  of  the  hamlet,  and  the  proprietors  of 
the  iron-works,  that  these  last  were  to  pay  6s.  a  year  and  to  find 
cinders,  which  the  inhabitants  of  the  hamlet  were  to  lead  and 
spread :  these  are  circumstances  which,  if  not  to  be  excluded, 
throw  a  strong  light  upon  the  commencement  of  user,  and  show 
(1)  12  B.  B.  542  (14  East,  331,  n.). 
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that  no  dedication  was  intended,  provisional  or  absolute.  And 
again,  after  nineteen  years,  we  find  an  alleged  breach  of  contract 
by  the  parties  using  the  way,  *and  a  consequent  interruption  of 
the  user.  Suppose  that,  after  nineteen  days,  the  Thomcliffe 
Company  had  refused  to  fulfil  their  engagement;  could  not  the 
land-owner  have  resumed  the  right  of  way  ?  And,  if  so,  why 
might  not  he  after  nineteen  years  ? 

Ride  refused. 
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RANDLE80N  v.  MTJREAY  and  Another  (1). 

(8  Adol.  &  Ellis,  109— 113;S.  C.  3N.  &P.  239;  1  W.  W.&H.  149;  7  L.  J. 
(N.  S.)  Q.  B.  132 ;  2  Jur.  324.) 

A  warehouaeman  at  Liverpool  employed  a  master  porter  to  remove  a 
barrel  from  his  warehouse.  The  master  poi-ter  employed  his  own  men 
and  tackle ;  and,  through  the  negligence  of  the  men,  the  tackle  failed, 
and  the  barrel  fell  and  injured  plaintiff :  Held,  that  the  warehouseman 
I  liable  in  case  for  the  injury. 


Case.  The  declaration  stated  that,  before  and  at  the  time  &c., 
defendants  were  the  possessors  and  occupiers  of  a  certain  ware- 
house, situate  at  Liverpool,  for  the  reception,  custody,  and 
transmission  of  goods  and  merchandize ;  and  therefore  it  became 
and  was  the  duty  of  defendants  to  have,  use,  and  employ,  within 
and  upon  their  said  warehouse,  good,  proper,  and  sufficient  tackle, 
implements,  and  materials,  in  and  about  the  receiving  and 
sending  away  the  said  goods  and  merchandize,  and  in  and  about 
the  raising  and  lowering  the  same ;  and  also  to  use  and  employ 
due  and  proper  skill  and  care  in  fastening  and  securing,  with  the 
tackle,  &c.  aforesaid,  the  said  goods  and  merchandize  whilst 
the  same  were  being  so  received  or  sent  away,  and  raised  or 
lowered  as  aforesaid,  and  to  use  due  and  proper  care  and  atten* 
tion  in  raising  or  lowering  the  same,  so  that  the  said  goods  and 
merchandize  might  be  received  and  sent  away,  and  raised  and 
lowered,  without  damage  or  injury  to  the  persons  employed  in 


( 1 )  This  case,  though  not  expressly 
overruled,  has  been  the  subject  of 
adverse  comment;  see  per  Pollook, 
C.  B.  in  Murphy  v.  Caralli  (1864)  3 
HurL&  Colt.  462, 3i L.  J.  Ex.  14, 15  ; 
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and  per  Lord  Bitssell  of  Eillowex, 
C.  J.  in  Jwiee  v.  Scullard,  [1898]  2 
a  B.  565,  67  L.  J.  Q.  B.  895,  896 
(an  obiter  dictum  reported  only  in 
the  L.  J.  report).— B.  C. 
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Randlkbon  delivering  or  receiving  the  same:  yet  the  defendants,  well 
MuBBAT.  knowing,  &c.,  and  whilst  they  were  so  possessors  «&c.,  to  wit 
on  &c.,  and  whilst  the  said  defendants,  by  their  servants  in  that 
[  *iio  ]  behalf,  were  ^sending  away  and  lowering  from  their  said  ware- 
house and  premises  certain  goods  and  merchandize,  to  wit  a 
barrel  filled  with  floor,  to  and  into  a  certain  cart  there  standing 
ready  to  receive  the  same,  not  regarding  &c.,  wrongfully,  &c., 
by  their  said  servants,  had,  used  and  employed  sach  bad, 
improper,  and  insufficient  tackle,  implements,  and  materials  in 
sending  away  and  lowering  the  said  barrel,  and  by  their  said 
servants  used  and  employed  so  little  and  such  bad  skill  and  care 
in  fastening  and  securing,  with  the  said  tackle,  implements,  and 
materials,  the  said  barrel,  and  by  their  said  servants  used  so 
little  care  and  attention  in  lowering  the  said  barrel,  that,  by 
means  of  the  use  and  employment  of  the  bad,  improper,  and 
insufficient  tackle,  implements  and  materials  aforesaid,  and  of 
the  want  of  due  and  proper  skill  and  care  in  fastening  and 
securing  the  said  barrel,  whilst  the  said  barrel  was  being  sent 
out  and  lowered  from  the  said  warehouse  and  premises  to  or  into 
the  cart  aforesaid,  the  same  slipped  and  fell  from  the  said  tackle 
and  implements  aforesaid  unto  and  upon  the  said  plaintiff,  and 
thereby  greatly  bruised  &c.  (describing  the  damage  to  the 
plaintiff)*  ^nd  other  injuries  &c.  Pleas :  1.  Not  guilty.  2.  That 
the  defendants  were  not,  at  the  time  in  the  declaration  in  that 
behalf  mentioned,  sending  away  or  lowering  the  said  goods  and 
merchandize  in  manner  and  form  as  in  the  declaration  above 
alleged  :  conclusion  to  the  country.    Issues  thereon. 

On  the  trial,  before  Coleridge,  J.,  at  the  last  Liverpool 
Assizes,  it  appeared  that  the  defendants  were  the  occupiers  of  a 
bonded  warehouse  in  Liverpool;  and  that,  for  the  purpose  of 
removing  some  barrels  of  flour  from  their  warehouse,  they  had 
employed  one  Wharton,  who  was  a  master  porter  in  Liverpool, 
[  *iii  ]  and  who  used  his  own  *tackle,  and  brought  and  paid  his  own 
men.  Taylor,  a  master  carter,  was  employed  by  Wharton  to 
carry  the  barrels  away ;  Taylor  also  sent  his  own  carts,  &c.,  and 
his  own  men,  one  of  whom  was  the  plaintiff.  The  injury  to  the 
plaintiff  was  occasioned  by  a  barrel  falling  on  him  in  consequence 
of  part  of  Wharton's  tackle  failing  while  it  was  being  used  by 
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Wharton's  men.     On  this  evidence,  the  defendants*  counsel    Randlesok 
contended  that  the  plaintiff's  remedy  was  against  Wharton ;  not      mubrat. 
against  the  defendants.     The  learned  Judge  reserved  leave  to 
move  for  a  nonsuit  on  this  point,  and  directed  the  jury  to  find  for 
the  plaintiff,  if  they  considered  that  there  had  been  carelessness 
in  the  use  of  the  tackle.    Verdict  for  the  plaintiff. 

Alexander  now  moved  according  to  the  leave  reserved : 

It  must  be  admitted  that  the  defendants  would  be  liable,  if 
Wharton  and  his  men  could  be  considered  as  their  servants: 
Bush  V.  Steinman  (i).  Admitting  that  case  (which,  however,  has 
been  questioned)  to  be  law,  it  is  to  be  distinguished  from  the 
present  upon  the  ground  that  here  Wharton,  though  undoubtedly 
employed  by  the  defendants,  is  rather  a  bailee  for  a  particular 
purpose  than  a  servant.  In  Laugher  v.  Pointer  (2)  the  owner  of 
a  carriage  hired  horses  of  a  stable-keeper,  who  also  provided  a 
driver;  and  the  Judges  were  equally  divided  on  the  question 
whether  the  owner  was  liable  for  an  accident  caused  by  the  negli- 
gent driving.  There  Littledale,  J.  said  that,  upon  principle, 
the  rule  making  a  party  responsible  for  his  servants  could  not 
be  carried  so  far  as  to  hold  him  liable  for  the  acts  of  all  employed 
and  chosen  by  his  agent.  Harris  v.  Baker  (3)  is  also  in  *favour  [  'iia  ] 
of  the  more  limited  rule.  In  Witte  v.  Hague  (4)  an  engineer  had 
contracted  with  a  sugar  refiner  to  erect  a  steam-boiler  for  him ; 
the  boiler  burst,  and  injured  the  property  of  a  third  party,  the 
plaintiff:  and,  the  jury  having  found  that  the  engineer  was,  by 
himself  or  his  servants,  conducting  and  managing  the  operations 
of  the  apparatus  when  the  accident  happened,  the  engineer  was 
held  liable,  though  the  Court  intimated  that,  if  the  jury  had 
found  the  other  way,  there  might  have  been  some  weight  in  the 
objection  that  the  action  should  have  been  brought  against  the 
party  employing  the  engineer.  Here  the  facta  are  substantially 
the  same  as  in  the  last-cited  case.  Is  the  owner  of  a  bale  of 
goods,  who  sends  it  by  a  common  carrier,  liable  for  every  injury 
which  may  arise  from  the  carrier  allowing  the  bale,  through 

(1)  1  Bo8.  &  P.  404.     [Now  over.  (2)  29  B.  B.  319  (5  B.  &  C.  547). 

ruled:  Reedie  v.  /..  ct  N,-W.  Hy,  Vo.  (3)  16  B.  B.  370  (4  M.  &  S.  27). 

^1849)  4  £x.  244,  20  L.  J.  Ex.  65.]  (4)  2  Dowl.  &  By.  33. 

88—2 
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rakdlbsok  negligence,  to  fall  on  another  person  during  its  transport?  Or 
MuBBAY.  is  the  owner  of  a  house  liable  for  an  injury  caused  by  a  chimney- 
sweeper who  carelessly  knocks  a  brick  from  the  chimney  top  ? 
Yet  both  the  carrier  and  the  chimney-sweeper  are  employed  by 
the  owner.  Probably  the  only  satisfactory  rule  in  cases  of  this 
description  would  be  that  the  jury,  rather  than  the  Judge,  should 
decide  whether  the  offending  individual  be  or  be  not  the  servant 
of  the  party  sued.  That  was  directed  by  Lord  Abinobr,  C.  B.  in 
Brady  v.  Giles  (i).  The  learned  Judge  ought  therefore  to  have 
put  that  question  to  the  jury  instead  of  merely  asking  their 
opinion  upon  the  point  of  carelessness  in  using  the  tackle. 

Lord  Denman,  Ch.  J. : 

Had  the  jury  in  this  case  been  asked  whether  the  porters, 
[  *113  ]       whose  negligence  occasioned  *the  accident,  were  the  servants  of 
the  defendant,  there  can  be  no  doubt  they  would  have  found  in 
the  affirmative.    I  can  see  no  reason  for  granting  a  rule. 

LlTTLEDALB,  J.  : 

It  seems  to  me  to  make  no  difference  whether  the  persons 
whose  negligence  occasions  the  injury  be  servants  of  the  defen- 
dant, paid  by  daily  wages,  or  be  brought  to  the  warehouse  by  a 
person  employed  by  the  defendant.  The  latter  frequently  occurs 
in  a  large  place  like  Liverpool,  where  many  persons  exercise  the 
occupation  of  a  master  porter.  But  the  law  is  the  same  in 
each  case. 

Pattbson,  J. : 

The  case  of  a  carrier  is  quite  distinct.  He  has  goods  in  his 
custody  as  bailee. 

CoLBRiDQE,  J.  concurred. 

Rale  refus&k 
(1)  42  B.  £.  816  (1  Moody  &  Bob.  494). 
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CARRUTHERS  v.  HOLLIS  and  CHURCH. 

(8  Adol.  &  ElliB,  113—117;  S.  C.  3  N.  &  P.  246;  1  W.  W.  &  H.  264  ;  2 

Jur.  871.) 

Trespass  for  driying  plaintiffs  sheep,  and  leaving  them  in  a  highway, 
by  which  they  were  injured.  Plea,  that  they  were  wrongfully  in 
defendant's  close  depasturing,  wherefore  defendant  drove  them  into  a 
highway  adjoining  the  close.  Replication,  that  they  escaped  into 
defendant's  close  from  an  adjoining  close  of  plaintiff  through  defect  in 
the  fence  between  the  two  closes,  which  fence  defendant  was  bound  to 
repair.  Bejoinder,  traversing  the  escape  of  the  sheep  through  defect 
in  the  fence.  The  issue  being  found  for  the  plaintiff :  Held,  on  motion 
in  arrest  of  judgment,  that  the  replication  answered  the  plea. 

Trespass.  The  declaration  contained  two  counts.  The  second 
eonnt  stated  that  the  defendants  chased  and  drove  about 
certain  sheep  of  the  plaintiff,  then  being  upon  a  certain  close  in 
the  county  of  Monmouth,  *from  and  off  the  said  close  into  a 
certain  highway  in  the  county  aforesaid,  when  and  where  the 
defendants  left  the  said  last-mentioned  sheep,  whereby  they 
were  damaged  &c. 

Plea  to  the  second  count.  That,  before  and  at  the  said  times 
when  &c.,  the  defendant  HoUis  was  lawfully  possessed  of  the 
said  close ;  and,  because  the  last-mentioned  sheep,  before  and  at 
the  said  several  times  when  &c.,  were  wrongfully  in  the  said 
close  of  the  defendant  HoUis,  eating  and  depasturing  his  herbage 
there  then  growing,  and  doing  damage  there  to  him,  defendant 
Hollis  in  his  own  right,  and  defendant  Church  as  his  servant 
and  by  his  command,  at  the  said  times  when  &c.,  chased  and 
drove  the  said  last-mentioned  sheep  from  and  out  of  the  said 
close  in  which  they  were  then  doing  such  damage,  into  a  certain 
highway  adjoining  the  said  close,  and  there  left  the  same  for  the 
plaintiff,  doing  no  unnecessary  damage  to  the  plaintiff  on  that 
occasion  &c.,  which  are  the  same  &c. 

Replication.  That  the  plaintiff  heretofore,  to  wit  at  the  said 
times  when  &c.,  was  and  still  is  possessed  of  a  close,  situate  &c., 
and  contiguous  to  the  said  close  of  defendant  Hollis ;  and  that 
defendant  Hollis,  and  all  other  the  tenants  &c.  of  the  said  close 
in  which  &c.  for  the  time  being,  from  time  whereof  &c.,  have 
repaired,  and  of  right  ought  to  have  repaired,  &c.,  and  defendant 
Hollis  still  of  right  ought  to  repair,  &c.,  the  hedges  between  the 


1838. 
AprU  21. 

[113] 


[  M14  ] 
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Gabbuthkbs  said  close  of  defendant  Hollis  and  the  said  close  of  plaintiff,  as 
HoLLiB.  often  as  need  hath  been  or  required,  that  cattle  being,  feeding, 
and  depasturing  in  those  closes  respectively  might  not  escape  iic. : 
and,  because  the  said  hedges  between  the  said  closes  of  defendant 
[  *115  ]  Hollis  and  plaintiff,  before  and  at  the  said  time  when  *&c.,  were 
ruinous,  &c.,  for  want  of  needful  repair,  &c.,  the  said  sheep  being, 
feeding,  and  depasturing  in  the  said  close  of  plaintiff,  a  little 
before  the  said  time  when  &c.,  escaped  from  and  out  of  plaintiff's 
said  close  into  the  said  close  of  defendant  Hollis,  in  which  &c., 
through  the  defects  of  the  said  hedges,  and  on  that  occasion  were 
in  the  said  close  of  defendant  Hollis,  in  which  &c.,  until  the 
defendants,  at  the  same  time  when  &c.,  of  their  wrong,  chased 
and  drove  about  the  said  sheep  from  and  off  the  said  closes  in 
the  second  count  of  the  declaration  mentioned,  into  the  said 
highway  in  the  said  declaration  also  mentioned,  when  and  where 
the  defendants  left  the  said  last-mentioned  sheep,  in  manner 
and  form  &c.     Verification. 

Bejoinder.  That  the  said  sheep,  or  any  part  thereof,  did  not 
escape  from  the  said  close  of  plaintiff  in  the  replication  mentioned 
into  the  close  of  the  defendant  Hollis,  in  which  &c.,  nor,  at  the 
said  time  when  &c.,  were  the  said  sheep,  or  any  of  them,  in  the 
said  close  of  the  defendant  Hollis,  through  the  defects  of  the  said 
hedges  between  those  closes,  in  manner  and  form  &c. ;  and  of  this 
&c.     Conclusion  to  the  country.     Issue  thereon. 

On  the  trial  before  Gurney,  B.,  at  the  last  Monmouthshire 
Assizes,  a  verdict  was  found  for  the  plaintiff  on  the  above  issue, 
and  for  the  defendants  upon  another  issue  joined  on  the  first 
count. 

R.  V.  Richards  [for  the  defendants]  now  moved  for  a  rule  to 
show  cause  why  judgment  should  not  be  arrested,  or  a 
repleader  awarded : 

The  plea  to  the  second  count  discloses  a  defence  which  is  not 
answered.  The  defendant  was  justified  in  driving  the  sheep  out 
[  *116  ]  of  his  own  close,  although  he  *was  bound  to  repair  the  fence: 
the  only  consequence  of  the  obligation  to  repair  is  that  he  is  not 
entitled  to  complain  of  their  coming  upon  his  close ;  he  could 
not  therefore   have  brought  an  action,  or  distrained  damage 
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feasant^  without  giving  notice :  on  giving  notice,  he  might  do  Carbuthbbs 
either;  note  (4)  to  Pooh  v.  Longuevill  (i).  There  is  no  express  holltb. 
authority  for  saying  that  a  party  who  has  not  given  notice  may, 
onder  such  circumstances,  drive  back  the  sheep  to  the  close  from 
which  they  have  strayed  ;  but  it  seems  clear,  upon  principle,  that 
he  may.  Now  the  record  does  not  show  that  the  defendant  has 
done  more  than  this :  it  is  only  said  that  the  defendant  drove 
the  sheep  into  a  certain  highway  adjoining  his  close.  The 
highway  may  be  the  plaintiff's  close  from  which  the  sheep 
strayed  into  the  defendant's.  It  appears  from  many  authorities 
(as,  for  instance,  Dovaston  v.  Payne  (2) )  that  the  highway  may 
be  the  close  of  an  individual,  inasmuch  as  the  public  right  of 
passage  does  not  exclude  private  property  in  the  soil.  The  high- 
way, again,  might  be  the  nearest  road  to  the  plaintiff's  close :  or 
it  might  be  the  only  one  by  which  it  was  practicable  to  drive  the 
sheep  back.  If  the  acts  of  the  defendants,  as  they  appear  on  the 
declaration  and  pleas,  are  not  illegal,  the  plaintiff  should  have 
new  assigned,  in  order  to  avail  himself  of  any  answer  furnished 
by  facts  not  necessarily  to  be  collected  from  the  record. 

LoBD  Denman,  Gh.  J. : 

The  plea  justifies  the  trespass  complained  of,  by  stating  that 
the  sheep  were  wrongfully  in  the  defendant's  close.  Then  the 
replication  alleges  that  the  sheep  were  not  there  wrongfully, 
because  *the  defendant  Hollis  was  bound  to  repair  the  fence,  and  [  *117  ] 
had  not  done  so,  which  occasioned  the  escape  of  the  sheep  into 
his  close.  The  [defendant]  denies  that  the  escape  was  so  occa- 
sioned ;  and  the  verdict  is  found  for  [the  plaintiff]  on  that  issue. 
Then  may  the  o.wner  of  a  close,  under  such  circumstances,  drive 
sheep  into  the  highway  and  leave  them  there?  There  is  no 
authority  on  this  point :  but  none  is  necessary.  It  is  perfectly 
clear  that  the  least  to  be  expected  from  a  party  in  the  situation 
of  the  defendant  here  is,  that  he  should  put  back  the  sheep  into 
the  place  in  which  they  were  before  they  quitted  it  in  consequence 
of  his  neglect. 

LiTTLEDALB,  J.  concurred. 
(1)  2  Wmfl.  Saund.  284  e.  (2)  3  E.  E.  497  (2  H.  Bl.  527). 
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Cabbuthkbs  Pattbson,  J. : 

9. 

HoLLis.  The  plea,  taken  by  itself,  might  furnish  a  good  answer  to  the 

declaration  :  but  the  replication  is  good.  It  answers  the  justifi- 
cation in  the  plea  by  alleging  that  the  sheep  came  from  the 
plaintiff's  close  into  that  of  the  defendant  Hollis  through  defect 
in  the  fence,  which  defendant  was  bound  to  make  good.  The 
defendant  was  driven  to  meet  this  by  denying  that  the  escape 
had  been  caused  by  his  default :  he  does  so,  and  the  issue  is 
found  against  him. 


[118] 


Coleridge,  J.  concurred. 


Rule  refused. 


i«w.  GK)RE  V.  WEIGHT. 

April  21. 
Sfay  2.  (8  Adol.  &  Ellis,  118—121 ;  8.  C.  3  N.  &  P.  243;  7  L.  J.  (N.  S.)  a  B.  HI 
2  Jut.  840;  S.  C.  nom.  George  v.  Wriyht,  1  W.  W.  &  H.  266.) 


Debt  for  63/.,  rent  for  two  years  and  one  quarter,  due  25th  March, 
1837,  reserved  on  a  demise  for  forty-five  years,  at  28/.  per  annum. 

Plea,  that,  before  any  of  the  sum  claimed  became  due,  and  more  than 
two  years  and  a  quarter  before  25th  March,  1837,  and  before  2oth 
December,  1834,  viz.  17th  April,  1834,  plaintiff  and  defendant  agreed 
that  defendant  should  give  up,  and  plaintiff  take,  possession  of  the 
premises  before  25th  December,  1834,  in  consideration  whereof  defen- 
dant should  be  discharged  from  the  rent  which  would  have  become  due 
for  the  occupation  after  25th  December,  1834;  that  possession  was 
given  up  by  defendant  and  accepted  by  plaintiff  accordingly ;  and  that 
plaintiff  entered  on  17th  April,  1834,  and  had  held  ever  since,  and 
defendant  had  not  held  since ;  '*  and  the  ^aid  tenancy  and  the  defendant's 
said  interest  were  thereby  then  surrendered  and  extinguished." 

Held  that,  on  this  plea,  the  objection  did  not  arise  whether  the  term 
was  shown  upon  the  record  to  be  regularly  surrendered  according  to  the 
Statute  of  Frauds,  29  Oar.  IE.  c.  3,  s.  3 ;  the  defence  being  merely  an 
executed  contract  that,  in  consideration  of  defendant's  giving  up  posses- 
sion, plaintiff  should  abandon  hia  claim  to  the  rent:  and  that  such 
defence  was  valid. 

DebI.  The  declaration  stated  that  plaintiff,  on  29th  April, 
1814,  demised  to  defendant  a  messuage  &c.,  for  a  term  of 
forty-five  years  and  three  quarters,  to  be  computed  from 
29th  September,  1812,  at  a  yearly  rent  of  28L,  payable 
quarterly,  viz.  25th  March,  &c. ;  that  defendant  entered,  and 
that,  on  25th  March,  1837,  691.  was  due  for  two  years  and 
a  quarter's  rent. 
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Plea  1.  Nunquam  indebitattia.  Gore 

Plea  2.  That  the  plaintiff  claims  and  seeks  to  recover  the  said  wbiout. 
Bum  of  &31.,  being  the  sum  above  demanded  and  alleged  to  be 
due  to  the  plaintiff  for  the  rent  of  the  said  messuage  &c.,  in  the 
said  declaration  mentioned,  for  the  space  of  two  years  and  one 
quarter  of  a  year,  ending  upon  25th  March,  1887,  as  in  the  said 
declaration  mentioned :  That  defendant  held  the  said  messuage 
and  tenements  at  the  said  rent  of  28L,  payable  quarterly  on  the 
days  and  at  the  times  in  that  behalf  in  the  declaration  mentioned ; 
That,  before  the  said  sum  of  691.  above  mentioned,  or  any  part 
thereof,  accrued  or  became  due,  and  more  than  two  years  and  a 
quarter  before  the  said  25th  March,  1837,  being  the  day  when 
the  said  sum  of  691.  is  supposed  to  have  been  due  and  payable  to 
plaintiff,  and  before  25th  December,  1884,  *viz.  on  17th  April,  [  •119  ] 
1884,  it  was  agreed  by  and  between  plaintiff  and  defendant  that 
defendant  should  quit  and  deliver  up  to  plaintiff,  and  that 
plaintiff  should  take  possession  of,  the  said  messuage  &c.,  before 
the  said  25th  December,  1884,  and  that,  in  consideration  thereof, 
defendant  should  be  discharged  from  all  liability  to  pay  any 
further  rent,  or  any  other  compensation  which  would  otherwise 
become  due  for  the  occupation  of  the  messuage  &c.  after  the 
said  25th  December,  1884 :  That,  in  pursuance  of  the  said  agree- 
ment, defendant  afterwards,  viz.,  17th  April,  1884,  being  before 
the  commencement  of  this  suit,  and  before  the  said  sum  of  691. 
or  any  part  thereof  accrued  or  became  due,  and  more  than 
two  years  and  a  quarter  before  the  said  25th  of  March,  1887,  and 
before  the  said  25th  of  December,  1884,  did  quit  and  deliver 
up  possession  of  the  said  messuage  &c.  to  plaintiff,  and 
plaintiff  then  accepted  such  possession  thereof,  in  pursuance 
and  on  the  terms  of  the  said  agreement,  and  in  discharge 
of  the  liability  of  defendant  to  pay  any  more  or  further  rent 
or  compensation  for  the  said  messuage  &c. ;  and  that  plaintiff 
then,  to  wit  on  17th  April,  1884,  accordingly  entered  into 
and  upon  the  said  messuage  &c.,  and  thenceforth  hitherto 
hath  remained  and  continued  in  possession  thereof;  and 
defendant  hath  not,  at  any  time  since  he  so  quitted  and 
gave  up  possession  of  the  said  messuage  &c.,  held,  used,  or 
enjoyed   the   same;   and  the  said  tenancy,  and    defendant's 
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Oou        said  interest,  were  thereby  then  surrendered  and  extinguished. 
Wright.      Verification. 

Beplication.  That  defendant  did  not,  in  pursuance  of  the  said 
agreement  in  the  said  last  plea  mentioned,  quit  and  deliver  up 
[  *120  ]  possession  of  the  said  messuage  &c.  *to  plaintiff,  nor  did  plaintiff 
accept  such  possession  thereof,  in  pursuance  and  on  the  terms  of 
the  said  agreement,  and  in  discharge  of  the  liability  of  defendant 
to  pay  any  more  or  further  rent  or  compensation  for  the  said 
messuage  &c. ;  nor  did  plaintiff  then  enter  &c.,  in  manner  &c. 
Conclusion  to  the  country. 

On  the  trial  before  Williams,  J.,  at  the  Middlesex  sittings  in 
this  Term,  a  verdict  was  found  for  the  plaintiff  on  the  first  issue, 
and  for  the  defendant  on  the  second. 

Piatt  now  moved  (i)  for  judgment  non  obstante  veredicto  : 

The  plea  shows  no  contract  binding  upon  the  parties,  and 
therefore  no  sufficient  discharge  from  the  rent.  The  term  could 
not  be  surrendered  without  writing,  by  sect.  8  of  the  Statute  of 
Frauds,  29  Gar.  II.  c.  8  ;  and  there  is  no  pretext  for  saying  that 
it  was  surrendered  by  operation  of  law.  Besides,  this  is  an 
agreement  which  could  not  be  performed  within  one  year  from 
the  making ;  and  therefore  the  action  does  not  lie,  by  ^ect.  4. 
The  plea  should  allege  a  writing,  so  as  to  satisfy  the  statute, 
though  that  might  be  unnecessary  in  a  declaration :  note  (2)  to 
Ihippa  V.  Mayo  (2). 

(GoLERiDOB,  J. :  Suppose  the  term  to  be  in  existence,  may  not 
the  landlord  agree  that,  if  the  tenant  will  go  out  without  insist- 
ing on  the  remainder  of  the  term,  he  will  not  claim  the  rent  ? 
Then,  after  such  an  agreement  is  executed,  there  is  an  end  of 
the  difficulty.) 

The    defendant  here  pleads  the  agreement  as  a  surrender; 
therefore,  unless  there  be  a  legal  surrender  shown  on  the  record, 
[  •121  ]      he  must  *fail(3). 

(1)  Before  Lord  Denman,  Ch.  J.,  (2)  1  Wnus.  Saiind.  276  e. 

Littledale,     Patteson,     and     Cole-  (3)  See   note    (2)    to    Chester    t. 

ridge,  JJ.  Willan,  2  Wma.  Saund. 
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(Pattbson,  J.  referred  to  Thovias  v.  Cook  (i),   Whitehead  v.        Gobb 
Clifford  (2),  and  Grimman  v.  Legge  (8).)  ^^^^.  ^^^  ^^^^  Wright. 

Lord  Dbnman,  Ch.  J.,  on  a  subsequent  day  of  the  Term  (May  2nd), 
delivered  the  judgment  of  the  Court  : 

This  motion  was  made  on  the  ground  that  no  surrender  could 
be  effected  by  the  transaction  between  these  parties,  as  set  out  in 
the  plea.  But  we  think  that  the  plea  does  not  set  up  a  surrender 
as  the  defence,  but  simply  a  contract  by  the  landlord  to  excuse 
payment  of  rent  in  consideration  of  the  defendant  giving  up 
possession ;  which  possession  has  actually  been  given  up  by  the 
defendant,  and  accepted  by  the  plaintiff  his  landlord. 

Ruh  refused. 
MXJRLY  V.  McDEEMOTT.  isas. 

(8  Adol.  &  Ellis,  138—144;  S.  C.  3  N.  &  P.  356;  1  W.  W.  &  H.  226;  7       ^,?"'A*- 
L.  J.  (N.  S.)  a  B.  242 ;  2  Jur.  806.)  ^fljMO. 

1.  Trespass  for  breaking,  &c.,  a  wall  of  plaintiff,  bounded  on  the         [  ^^  ] 
north  by  a  workahop  of  defendant.    Plea,  that  the  wall  was  not  the 

wall  of  plaintiff.  The  wall  was  a  party  wall,  standing  partly  on 
plaintiff's,  and  partly  on  defendant's  land.  The  roof  of  defendant's 
workshop  rested  on  the  top  of  the  wall  on  defendant's  side,  and  the 
trespass  was  committed  partly  on  the  plaintiff's  half  of  the  wall: 
Held,  that  defendant  was  entitled  to  the  verdict,  for  that  the  plaintiff 
must  be  understood  to  have  brought  his  action  for  the  whole  wall,  and, 
even  if  the  party  wall  were  treated  as  two  walls,  defendant's  part  could 
not  be  considered  as  part  of  the  workshop,  and  therefore  the  description 
in  the  declaration,  with  the  abuttals,  comprehended  the  whole  wall, 
and,  consequently,  the  plaintiff  had  not  proved  his  property  in  the  wall 
described  in  the  declaration. 

2.  Defendant  also  pleaded,  that  the  wall  was  a  party  wall,  partly  on 
the  land  of  plaintiff,  and  partly  on  the  land  of  defendant.  A  verdict 
having  been  found  for  the  defendant  on  this  plea,  quctre^  whether 
plaintiff  was  entitled  to  judgment,  nun  obstante  veredicto^  for  so  much  of 
the  party  wall  as  belonged  to  him. 

3.  On  trial  of  the  issues  on  the  above  pleas,  it  appeared  that  the 
plaintiff  and  defendant  occupied  contiguous  premises  bounded  by  the 
wall,  which  premises  they  had  severally  purchased,  at  the  same  auction, 
from  the  then  owner  of  the  whole.  The  lots  were  afterwards  conveyed 
to  plaintiff  and  defendant  by  separate  deeds,  in  which  the  premises 

(1)  20  R.  B.  374  (2  B.  &  Aid.  119).  Hands,  [1893]  2  Ch.  75,  62  L.  J.  Ch. 

See  note  [»]  to  Thurshy  v.  Plant,  1  586.— B.  C] 
Wms.  Saund.    [And  see  cases  dis-  (2)  15  B.  B.  579  (5  Taunt.  518). 

cussed  by  Chiity,  J.,  in  WaUis  v.  (3)  32  B.  B.  398  (8  B.  &  C.  324). 
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MuRLT  were  described  as  being  in  the  occupation  respectively  of  H.  and  B., 

f!'  together  with  all  buildings,  ways,  &c.,  known  or  reputed  to  be  parcel 

McDermott.  thereof :    Held,  that  defendant  might  give  in  evidence  conditions  of  sale 

distributed  at  the  time  of  the  auction,  describing  the  premises  by 
measurement,  there  being  probable  evidence  that  these  conditions  were 
seen  by  the  plaintiff's  agent  at  the  sale ;  inasmuch  as  the  conditions 
were  used,  not  to  controul  or  to  construe,  but  to  apply,  the  language 
of  the  deeds. 

Trbspasb.     The  second  count  (i)  charged  that  defendant  broke 

and  entered  a  wall  of  plaintiff,  bounded  towards  the  north  by  a 

certain  workshop  and  building  of  defendant,  and  towards  the 

south  by  a  certain  building  of  plaintiff,  broke  down  &c.  twenty 

perches  of  the  said  wall  of  plaintiff,  and  twenty  perches  of  the 

thatch  of  and  belonging  to  the  said  wall,  and  with  which  the 

said  wall  of  plaintiff  was  covered,  and  the  materials  of  the  said 

wall  and  the  said  thatch  seized,  took,  and  carried  away,  and 

converted  &c.     To  this  count  the  defendant  pleaded.  Secondly, 

that  the  wall  was  not,  at  the  time  when  &c.,  nor  at  any  time 

from  thence  hitherto,  nor  is,  the  wall  of  the  plaintiff,  in  manner 

&c.,  concluding  to  the  country ;  Fourthly,  that  the  said  wall  was, 

at  the  said  time  when  &c.,  a  party  wall,  standing,  being,  erected 

[  'ISO  ]       and  built  partly  on  land  of  plaintiff,  and  partly  *on  land  of 

defendant ;  wherefore  defendant  committed  &c.    The  replication 

joined  issue  on  the  second  plea,  and  traversed  the  fourth  plea  in 

terms ;  on  which  traverse  the  plaintiff  joined  issue. 

On  the  trial  before  Bosanquet,  J.,  at  the  last  Somersetshire 

Assizes,  other  issues,  not  mentioned  above,  were  found  for  the 

plaintiff.    As  to  the  issues  above  mentioned,  it  appeared  that 

the  plaintiff  and  defendant  occupied  adjoining  premises,  separated 

by  the  wall  in  question  ;  plaintiff  on  the  south,  defendant  on  the 

north.     The  whole  premises,  including  those  of  plaintiff  and 

those  of  defendant  and  the  wall,  were  the  property  of  a  person 

named  Budge,  until  March,  1837,  when  Budge  sold  the  whole 

by  auction,  and  the  plaintiff  and  defendant  purchased   their 

respective  premises :  and,  by  lease  and  release  of  28th  and  29th 

September,  1887,  the  release  made  between  Budge  of  the  first 

part,  plaintiff  of  the  second,  a  trustee  for  plaintiff  of  the  third, 

and  defendant  of  the  fourth,  Budge  conveyed  plaintiff's  premises 

(1)  Money  was  brought  into  Court,  and  accepted  in  satisfaction,  on  the 
first  count. 
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to  him  in  fee  simple  by  the  description  of  "  all  that  messuage  Murlt 
and  dwelling  house,  with  the  garden,  workshop,  and  buildings  moDbkmott. 
behind  the  same,  situate  in  "  &c., ''  many  years  heretofore  in  the 
possession  of"  &c.  (naming  successive  occupiers),  ''and  now  in 
the  occupation  of  George  Howe,  as  tenant  thereof,"  together 
with  all  houses,  outhouses,  edifices,  buildings,  ways,  paths, 
passages,  &c.,  thereto  belonging  or  appertaining,  or  accepted, 
reputed,  deemed,  taken,  or  known  as  or  to  be  part  or  parcel  of 
the  same.  Each  party,  at  the  trial,  claimed  the  whole  of  the 
wall.  It  appeared  that  the  roofs  covering  the  buildings  both  of 
plaintiff  and  defendant  rested  on  the  top  of  the  wall  on  their 
respective  sides.  The  alleged  trespass  was  committed  *both  on  [  ^uo  ] 
the  half  of  the  wall  nearest  to  the  plaintiff's  premises,  and  on 
the  half  nearest  to  those  of  the  defendant.  The  defendant  put 
in  the  conveyance  to  him  by  Budge,  which  was  also  of  28th  and 
29th  September,  1887,  between  Budge  of  the  first  part,  the 
defendant  of  the  second,  and  a  person  named  Hoskins  of  the 
third,  and  was  framed  in  similar  terms  with  the  conveyance  to 
the  plaintiff,  except  as  to  the  names  of  the  occupiers,  the  premises 
being  described  as  now  in  the  occupation  of  one  Riddle.  The 
defendant  also  offered  in  evidence  the  printed  advertisement  of 
the  sale,  containing  the  conditions  of  sale  distributed  in  the  sale 
room  before  and  at  the  time  of  the  auction  in  March,  and  during 
the  time  when  the  agent,  who  purchased  for  the  plaintiff  at  the 
auction,  was  present.  In  these  conditions  the  frontages  of  the 
lots  respectively  purchased  by  the  plaintiff  and  defendant^ 
running  east  and  west  at  right  angles  to  the  wall  in  question, 
were  described  by  their  dimensions.  And  the  defendant  con- 
tended that  his  frontage,  thus  described,  included  the  wall.  The 
plaintiff's  counsel  objected  to  the  reception  of  these  conditions  of 
sale;  but  the  learned  Judge  received  the  evidence.  The  jury 
found  that  the  wall  was  a  party  wall :  and  the  learned  Judge 
directed  the  verdict  to  be  entered  for  the  defendant  on  the  issues 
on  the  second  and  fourth  pleas. 

Erie  now  moved  (i)  for  a  rule  to  show  cause  why  the  verdict 
should  not  be  entered  for  the  plaintiff  on  the  issue  on  the  second 

(1)  Before  Lord  Denman,  Ch.  J.,  Littledale,  Fatteson,  and  Coleridge,  J  J. 
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MuBLT  plea,  and  why  the  plaintiff  should  not  have  judgment,  non 
McDkbmott.  obstante  veredicto,  on  the  issue  *on  the  fourth  plea,  or  why  there 

[  *141  ]  should  not  be  a  new  trial  on  account  of  the  improper  reception 
of  evidence  (i).  First,  as  to  the  fourth  issue,  the  justification 
applies  only  to  the  northern  half  of  the  wall.  In  a  case  tried  in 
Devonshire,  before  Lord  Denman,  Ch.  J.,  where  the  declaration 
was  for  trespass  on  the  bed  of  a  river,  and  the  plea  was  as  to  so 
much  as  was  within  the  southern  moiety  of  the  bed,  it  was  held 
that  the  plaintiff  was  entitled  to  recover. 

(Patteson,  J. :  I  doubt  whether  you  can  have  judgment  here, 
non  obstante  veredicto.  The  plea  does  cover  a  part  of  the  trespass 
complained  of.    It  would  be  bad  on  demurrer.) 

The  plaintiff  should  have  judgment  for  so  much  as  is  not  covered 
by  the  plea. 

(Lord  Denman,  Gh.  J. :  Evidence  of  a  trespass  on  any  part  of 
the  wall  supports  your  declaration.) 

If  the  parties  had  been  tenants  in  common  of  the  wall,  the 
justification  would  have  extended  to  the  whole  wall;  but  it  is 
otherwise  in  the  case  of  a  party  wall,  built  partly  on  the  land  of 
one  proprietor,  and  partly  on  the  land  of  another :  Matts  v. 
Hawkins  (2),  Cnbitt  v.  Porter  (3).  As  to  the  issue  on  the  second 
plea,  the  plaintiff  is  entitled  to  treat  so  much  of  the  wall  as  is 
covered  by  the  defendant's  roof  as  distinct  from  the  plaintiff's 
wall,  and  as  part  of  the  defendant's  workshop  and  building,  in 
which  view  of  the  case  the  description  in  the  abuttals  applies 
only  to  the  plaintiff's  moiety  of  the  wall ;  and  then  the  evidence, 
as  to  this  last  moiety,  shows  that  it  belongs  to  the  plaintiff.  As 
to  the  conditions  of  sale,  they  were  merely  a  declaration  to  a  third 
party.  At  any  rate,  they  cannot  be  admitted  to  contradict  or 
[  •142  ]  vary  *the  descriptions  in  the  conveyances,  under  which  the  only 
question  is,  how  much  was  occupied  by  Howe  and  how  much 

^y^^*^^  Cur.adv.vult. 

(1)  Alflo  on  the  ground  that  the         (2)  14  B.  E.  695  (d  Taunt.  20). 
verdict  was  against  the  weight  of         (3)  32  IL  B.  374  (8  B.  &  C.  257). 
evidence. 
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LoBD   Denman,   Gh.   J.,  on   a  subsequent  day  of    this  Term       Murly 
(May  10th),  delivered  the  judgment  of  the  Court.     After  moDkkmott. 
stating  the  pleadings,  and  the  nature  of  the  motion,  his 
Lordship  proceeded : 

The  foundation  of  the  motion  as  to  the  second  issue  is  that, 
regard  being  had  to  the  finding  on  the  fourth,  it  must  be  taken 
that  there  are  two  walls,  one  on  the  plaintiff's  land,  and  his 
property,  the  other  on  the  defendant's,  and  his  property :  and,  as 
a  trespass  has  been  proved  on  that  wall,  or  that  portion  of  the 
two  united  walls  which  stands  on  plaintiff's  land,  and  is  his 
property,  the  second  plea  is  negatived,  and  the  issue  should  be 
found  for  him.  And  it  is  said  that  the  abuttals  in  the  declara- 
tion present  no  difficulty  in  the  way  of  this  finding,  for  that  the 
portion  of  wall  on  the  north  of  the  plaintiff's  wall  is  only  the 
back  wall  of  the  defendant's  workshop  and  building. 

Bat  we  are  of  opinion  that  this  reasoning  cannot  prevail ;  it 
is  clear  that  the  plaintiff  brought  his  action  for  an  alleged 
trespass  on  the  whole  of  that  which  the  jury  have  found  to  be  a 
party  wall,  as  one  entire  building,  erected  on  his  own  land ;  and 
the  struggle  in  the  cause  was  as  to  the  property  in  the  whole 
wall.  And,  assuming  that,  from  the  jury's  finding,  we  must 
take  these  to  be  two  walls,  one  on  the  land  of  each  party,  that 
same  finding  shows  that  these  two  walls  abut  on  each  other,  and 
the  plaintiff  consequently  has  failed  to  prove  his  property  in  the 
wall  described  by  its  abuttals  in  the  ^declaration.  The  fact  that  [  *148  ] 
the  defendant's  workshop  and  other  buildings  of  the  defendant, 
mentioned  in  the  declaration,  are  built  against,  with  their  roof 
resting  on,  the  top  of  the  united  walls,  does  not  make  that  wall 
which  stands  on  the  defendant's  land  a  portion  of  themselves : 
they  are  not,  therefore,  the  abuttals,  but  the  wall  itself  is  the 
abuttal  to  the  plaintiff's  wall. 

If  the  verdict  is  rightly  entered  on  the  second  issue,  it  is 
unnecessary  to  grant  any  rule  for  the  purpose  of  considering 
whether  the  fourth  be  a  good  plea.  Nothing  would  depend  on 
that  plea  but  the  costs  of  the  issue,  which  must  be  inconsiderable, 
as  all  the  evidence  applicable  to  it  is  also  material  to  the  second. 
Upon  the  defendant's  allowing  the  plaintiff  the  costs  of  this 
issue,  there  will  therefore  be  no  rule  on  this  point. 
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MuRLT  A  motion  was  also  made  for  a  new  trial  on  the  groand  that  the 

McDehmott.  verdict  was  against  the  evidence ;  and  that  some  evidence  had 
been  improperly  received. 

We  have  seen  the  learned  Judge's  note.  There  appears  to 
have  been  much  evidence  offered  on  both  sides;  and  he  is 
satisfied  with  the  verdict. 

The  evidence  said  to  have  been  improperly  received  was  a 
handbill,  advertising  the  properties  both  of  plaintiff  and  defen- 
dant for  sale ;  and  it  was  urged  that  this  was  received  in  order 
to  construe  the  deed  by  which  the  plaintiff's  property  was  con- 
veyed to  him.  The  plaintiff  and  defendant  had  purchased  of 
the  same  owner.  The  lot  which  each  purchased  was  described 
in  his  deed  by  a  reference  to  the  occupation  of  the  then  tenant ; 
and  there  were  words  to  pass  all  that  was  known  or  reputed 
parcel  of  such  occupation.  There  was  evidence  to  show  that  the 
hand-bill  in  question  was  circulated  in  the  sale-room  before  and 
[  *144  ]  at  the  time  of  the  sale,  and  *that  it  was  seen  by  the  person  who 
attended  as  the  plaintiff's  agent  and  bid  and  bought  for  him. 
Looking  then  at  these  facts,  and  the  language  of  the  deed,  we 
think  this  hand-bill  properly  received,  not  to  control  the  language 
of  the  deed,  or  to  construe  it,  but  to  apply  it.  It  was  evidence 
to  show  what  it  was  that,  at  the  time  of  the  sale,  was  known 
or  reputed  to  be  parcel  of  that  tenant's  occupation  which 
the  plaintiff  purchased,  and  which  was  conveyed  to  him  by 
the  deed. 

For  these  reasons,  we  think  there  should  be  no  rule  on  any  of 

the  grounds  taken  by  Mr.  Erie. 

Rtde  refused. 


1838.  DOE  D.  NEALE  v.  SAMPLES. 

AprUJi.       ^^  ^^^^  ^  ^y^^  151—154 ;  S.  0.  3  N.  &  P.  255 ;  1  W.  W.  &  H.  228  ;  2  Jur. 
[  161  ]  841 ;  7  L.  J.  (N.  S.)  Q.  B.  140.) 

A  document  more  than  thirty  years  old  is  admissible  in  evidence 
without  proof  of  execution,  if  produced  by  persons  whose  possession  of 
it  may  be  reasonably  accounted  for,  although  their  custody  be  not  the 
strictly  proper  one. 

A.  conveyed  lands  to  trustees  by  way  of  marriage  settlement,  the 
deed  containing  a  proviso  that  it  should  be  void  if  the  marriage  did  not 
take  place  in  six  months.  The  marriage  did  so  take  place.  Afterwards 
A.  executed  a  mortgage  of  the  same  lands  in  fee.    On  his  death,  the 
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mortgagee  brougM  ejectment  against  A.'s  son,  then  in  possession.    The        dob  d. 
son,  in  defence,  produced  the  deed  of  settlement,  which  appeared  to  have        Nbalb 
remained  among  his  father's  papers  ever  since  the  execution,  and  was      a .  ^1' 
more  than  thirty  years  old. 

Held,  that  the  deed  might  be  read  in  evidence  without  proof  of  the 
eizecntion. 

On  the  trial  of  this  ejectment,  before  Lord  Denman,  Gh.  J.,  at 
the  last  Winchester  Assizes,  it  appeared  that  the  lessor  of  the 
plaintiff  claimed  under  a  mortgage  to  him  in  fee,  by  lease  and 
release,  executed  in  1821  by  John  Samples,  the  defendant's 
father,  since  deceased.  The  defendant's  case  was,  that,  in  1785, 
the  father,  being  then  seised  of  the  premises  in  question,  executed 
a  conveyance  of  them  to  trustees,  by  way  of  marriage  settlement ; 
the  limitations  being  for  the  benefit  of  himself  for  his  life,  then 
of  his  intended  wife  for  her  life,  and,  after  the  death  of  the 
survivor  of  them,  to  the  use  of  the  children  of  the  marriage,  one 
of  whom  was  the  defendant :  and  consequently  that,  at  the  time 
of  the  supposed  mortgage,  the  mortgagor  had  only  a  life-estate. 
The  defendant's  attorney  produced  the  deed  of  settlement,  which 
he  had  found  among  the  papers  of  John  Samples  the  father,  at 
his  late  residence.  It  bore  date  November  9th,  1785,  and  con- 
tained a  proviso  avoiding  it  if  the  marriage  should  not  be 
solemnized  within  six  calendar  months.  The  marriage  was 
proved  to  have  taken  place  within  that  time.  No  evidence  was 
given  as  to  the  execution  of  the  deed;  but  it  was  put  in  as 
proving  itself,  being  more  than  thirty  years  old.  The  plaintiff's 
counsel  objected  that  proof  of  execution  could  not  be  dispensed 
with  on  this  ground,  the  deed  not  coming  from  the  proper 
custody.  The  Lobd  Chief  ^Justice  admitted  the  document,  [  *i62  ] 
reserving  leave  to  move  to  enter  a  verdict  for  the  plaintiff  on 
the  objection  taken ;  the  case  went  to  the  jury  on  the  question 
whether  the  deed  was  actually  delivered,  or  remained  an 
escrow  (i),  and  a  verdict  was  given  for  the  defendant. 

Erie  now  moved  according  to  the  leave  reserved : 

The  deed  produced  did  not  come  from  the  proper  custody. 
The  right  custody  is  that  of  the  party  claiming  under  the  deed, 
not  that  of  the  party  against  whom  its  provisions  operate. 

(1)  Murray  y.  The  Earl  of  Stair,  26  B.  R  282  (2  B.  &  C.  82),  wasdted. 
R.B. — VOL.  XLVII.  34 
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DoBd.       Although  a  deed  be  thirty  years  old,  the  execution  must  be 
9.  proved,  ''if  the  deed  import  a  fraud ;  as  where  a  man  conveys  a 

Samplvs.     reversion  to  one,  and  after  conveys  it  to  another,  and  the  second 
purchaser  proves  his  title ;  because  in  such  case  the  presumption 
arising  from  the  antiquity  of  the  deed  is  destroyed  by  an  opposite 
presumption ;  for  no  man  shall  be  supposed  guilty  of  so  manifest 
a  fraud:  '*  ChetUe  v.  Pound  (i).     The  objection  arises  d  fortiori 
where  the  tenant  in  fee  remains  in  possession  of  the  deed  after 
execution,  and  then  conveys  for  a  valuable  consideration,  and  the 
former  deed  is  produced  from  his  repository  after  his  death.    In 
Forbes  v.  Wale  (2)  a  bond  more  than  thirty  years  old  was  pro- 
duced, with  no  appearance  of  interest  having  been  paid,  and 
without  any  other  mark  of  authenticity;  it  was  urged  that  "if 
the  length  of  date  was  alone  sufficient  to  establish  it,  a  knave 
has  nothing  to  do,  but  to  forge  a  bond  with  a  very  ancient  date ; " 
and  the  objection  was  allowed.    The  authority  of  that  decision 
[  *168  ]      is  *recognised  in  The  Chelsea  Water  Works  Company  v.  Cowper  (3). 
In  12  Vin.  Abr.  84,  Evidence  (A.  b.  6)  pi.  7,  it  is  said,  "  An 
ancient  writing  that  is  proved  to  have  been  found  amongst  deeds 
and  evidences  of  land,  may  be  given  in  evidence,  although  the 
executing  of  it  cannot  be  proved ;  for  it  is  hard  to  prove  ancient 
things,  and  the  finding  them  in  such  a  place  is  a  presumption 
they  were  honestly  and  fairly  obtained,  and  preserved  for  use, 
and  are  free  from  suspicion  of  dishonesty."   Here  the  production 
of  the  deed  tends  to  show  that  the  father  must  have  been  guilty 
of  a  fraud  in  selling  property  already  conveyed,  and  suppressing 
the  deed  which  conveyed  it ;  and  that  deed  is  now  produced  by 
the  son  to  maintain  his  possession  of  the  property  against  the 
vendee.     The  trustees  under  the  marriage  settlement  would 
have  been  guilty  of  a  breach  of  trust,  which  the  Court  will  not 
presume,   in  leaving  this  deed  with  the  future  husband,  for 
he  was  thereby  enabled  to  destroy  it,  or  to  commit  a  fraud  by 
suppressing  it. 

(1)  Bull.  N.  P.  255;  8.  C.  CKlb.  that  the  bond  was  found  among  the 
Evid.  90  (6th  ed.) ;  3  fiao.  Abr.  304,  papers  of  the  obligee ;  the  note  read 
Evidence  (P),  7th  ed.  by  Lord  EsmroN,   in   The   CheUm 

(2)  1  W.  Bl.  532.  Water   Works   Company  v.    Cowper, 

(3)  1  Esp.   275.     The   report  o  seems  to  intimate  the  oontrazy. 
Forbes  v.  Wale  in  1  W.  Bl.  532,  state 
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(Pattbson,  J.:  If  he  had  had  any  fraudulent  intention  he       DoBd. 

would  most  likely  have  destroyed  it.)  «. 

Samples. 

The  probability  is,  that  it  never  was  looked  upon  as  a  valid  deed, 
the  marriage  having  been  uncertain  when  it  was  executed. 

(Pattbson,  J. :  That  uncertainty  may  account  for  its  having 
remained  in  the  settlor's  possession.) 

The  broad  principle  which  supports  the  present  application  is, 
that  this  deed  comes  from  the  hands  of  an  improper  party,  and 
one  who,  if  the  verdict  stands,  is  enabled  to  give  effect  to  a  fraud. 

(Lord  Dbnman,  Ch.  J. :  The  view  I  took  was  that  this  was  not 
an  improper  custody.) 

LrrTLBDALE,  J. :  .  [  i  ^  ] 

I  think  this  was  not  the  best  custody,  because  that  of  the 
tmstees  was  the  fit  one  ;  but  it  was  a  sufficiently  proper  custody 
to  make  the  evidence  admissible. 

Pattbson,  J. : 

This  deed  was  executed  on  the  9th  of  November,  1785,  with  a 
proviso  that  it  should  become  void  if  the  marriage  did  not  take 
place  within  six  months ;  and  it  was  proved  that  the  marriage 
did  take  place  within  that  time.  Then  the  question  is,  whether 
the  deed  comes  from  the  proper  custody.  I  never  understood 
that  the  custody  to  be  shown,  for  the  purpose  of  making  a 
document  evidence  without  proof  of  execution,  was  necessarily  that 
of  a  person  strictly  entitled  to  the  possession.  It  is  enough  if  the 
person  be  so  connected  with  the  deed  that  he  may  reasonably  be 
supposed  to  be  in  possession  of  it  without  fraud,  no  such  fraud 
being  proved.     The  evidence,  therefore,  was  rightly  admitted. 

COLBBIBGB,  J.  : 

It  is  sufficient  that  the  custody  be  one  which  may  be  reason- 
ably and  naturally  explained,  though  not  the  strictly  proper 
custody  in  point  of  law :  this  principle  was  laid  down,  and  two 

34—2 
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Doe  d.       documents  held  admiseible  in  conformity  to  it,  in  Bishop  ofMeaih 
V.  Marquess  of  Winchester  (i). 


r. 
Samples. 


Lord  Denman,  Ch.  J.  concurred. 

Rule  refused. 


1838.       MIDELTON  V.  GALE,  STONE,  and  KING,  Esquires. 

April  2H.  '  '  ' 

May  10.        (8  Adol.  &  Ellis,  135—160 ;  S.  C.  3  N.  &  P.  372  ;  1  W.  W.  &  H.  352  ;  7  L.  J. 

(N.  S.)  M.  C.  103 ;  2  Jur.  819.) 

[156] 

Under  stat.  1  &  2  Will.  lY.  c.  32,  6.  30,  it  is  not  neoesMiry  that  a 

conviction  for  a  trespass  in  search  of  game  should  purport  to  he,  or  should 
in  fact  he,  at  the  instance  or  on  the  information  of  the  owner  or  occupier 
of  the  land,  or  of  a  party  interested  in  the  game,  or  of  a  person  authorised 
by  such  owner,  occupier,  or  party. 

The  first  count  of  the  declaration  stated  that  the  plaintiff 
was  summoned  to  appear  before  Gale  and  other  justices  for 
Somersetshire,  to  answer  the  complaint  and  information  on 
oath  of  William  Sparks  lor  having  unlawfully  committed  a 
trespass  by  entering  and  being  in  and  upon  certain  waste  land 
called  Pickeridge  Hill,  being  part  of  the  waste  land  of  the  manor 
of  Taunton  Dean,  in  Somersetshire,  the  property  of  the  lord  of 
the  said  manor,  in  search  and  in  pursuit  of  game :  that  the 
plaintiff  appeared  before  Gale  and  other  justices,  &c.,  to  answer 
the  complaint  and  information  ;  and  that  the  defendants,  being 
three  justices  for  the  county,  did,  as  such  justices,  claim  and 
exercise  pretended  jurisdiction  over  the  said  pretended  offence, 
and  hear  and  determine  the  said  pretended  complaint  and 
information,  whereas  in  truth  the  defendants  had  not  any  right 
or  power  by  law  so  to  do,  nor  any  jurisdiction  whatever  over 
such  pretended  complaint  and  information,  the  said  W.  Sparks 
not  being,  at  the  time  of  the  committing  of  the  said  supposed 
offence,  nor  at  the  time  of  the  hearing  and  determining  of  the 
said  pretended  complaint  and  information  as  aforesaid,  nor  at  the 
time  when  the  said  W.  Sparks  made  such  complaint  and  gave 
such  information  as  aforesaid,  the 'occupier  of  the  said  land 
on  which  the  said  trespass  was  so  alleged  to  have  been  committed 
as  aforesaid,  nor  being  the  lord  of  the  said  manor  of  Taunton 
Dean,  nor  then  having  the  right  of  killing  game  upon  such  land, 

(1)  3  Bing.  N.  C.  183. 
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nor  having  been  proved  to  *the  said  defendants,  or  any  or  either  Midrlton 
of  them,  to  have  been  sach  occupier  or  person  having  the  right  galu. 
of  killing  game  as  aforesaid,  or  to  have  been  the  lord  of  the  said  [  *136  J 
manor  of  Tamiton  Dean,  or  to  have  been  authorised  to  institute 
proceedings  with  respect  to  the  said  supposed  trespass  by  such 
occupier,  or  such  person  having  the  right  of  killing  game  upon 
the  said  land,  or  by  the  lord  of  the  manor  of  Taunton  Dean, 
whose  property  the  said  last-mentioned  land  was  at  the  time  of 
the  plaintiff's  committing  the  said  supposed  offence,  and  of  the 
said  information  being  given,  and  of  the  hearing  and  deter- 
mining of  the  said  pretended  complaint  and  information  as 
aforesaid ;  the  said  last-mentioned  land  then  being  part  of  the 
waste  land  of  the  said  manor,  and  it  not  having  been  proved 
before  the  said  defendants,  or  any  or  either  of  them,  that  such 
information  as  aforesaid  was  laid,  instituted,  or  prosecuted, 
at  the  instance  or  with  the  concurrence  or  assent  of  the  lord 
of  the  said  manor.  Yet  the  defendants,  well  knowing  &c.,  did, 
as  justices,  on  the  oath  of  the  said  W.  Sparks,  without  any 
charge  by  any  other  person,  hear  and  determine  the  said 
complaint  and  information,  and  knowingly,  &c.,  cause  the 
plaintiff  to  be  convicted  of  unlawfully  trespassing  on  &c.  in 
pursuit  of  game,  and  to  be  unlawfully  fined,  &c.,  a  large  sum 
&c. ;  by  means  whereof  the  plaintiff  was  forced  and  obliged  to, 
and  did,  pay  a  large  sum  &c.  There  was  a  second  count  like 
the  first,  except  that  it  stated  the  complaint  and  information  of 
W.  Sparks  for  a  trespass  in  search  and  pursuit  of  game,  on 
certain  lands,  parcel  of  Hayne  Farm,  in  the  occupation  of  Jacob 
Westlake,  and  who  had  not  authorised  the  proceeding,  with 
other  negative  averments  as  before,  mutatis  mutandis.  The  death 
of  Stone  was  suggested  on  the  record;  and  Gale  and  King 
pleaded  Not  guilty. 

On  the  trial  Lord  Denman,  Gh.  J.,  at  the  last  Somersetshire  [  157  ] 
Assizes,  the  convictions  were  produced.  They  began:  ''Be  it 
remembered  that,  on  "  &c.,  **  at "  &c.,  "  G.  M.  "  &c.  "  is  con- 
victed "  &c.,  "  on  the  oath  of  William  Sparks,  of  unlawfully 
trespassing*'  &c.  They  were  signed  by  Gale  and  Stone  only. 
The  summonses  were  also  produced,  and  purported  to  be  each  a 
summons,  '^  to  answer  the  complaint  and  information  upon 
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MiDELTON  oath  of  William  Sparks,  of  Corfe,  labourer."  One  of  the  infor- 
Galb.  mations  was  lost:  the  other  was  produced,  and  corresponded 
with  the  summons  and  one  of  the  convictions.  It  appeared  that 
both  the  convictions  took  place  the  same  day ;  the  prosecution, 
in  each  case,  being  conducted  by  an  attorney  named  Mills,  who 
stated,  in  the  presence  of  the  plaintiff,  that  he  appeared  on 
behalf  of  the  lord  of  the  manor  as  regarded  the  trespass  on 
Pickeridge  Hill ;  and  also  that  he  rented  the  shooting  on  Hayne 
Farm  of  Westlake.  It  was  proved  that  Sparks  had  no  interest 
in  the  land  or  game  in  either  case.  The  Lord  Chief  Justicb 
expressed  an  opinion  that,  under  the  Game  Act,  1  &  2  Will.  IV. 
c.  82,  s.  80,  it  was  not  necessary  that  the  information  should  be 
laid  either  by  the  lord  of  the  manor  or  by  the  owner  or  occupier 
of  the  land,  or  at  the  instance  of  any  party  interested: 
but  he  left  it  to  the  jury  whether  Sparks  was  authorised 
by  any  of  the  above  parties ;  and,  the  jury  finding  in 
the  affirmative,  his  Lordship  directed  a  verdict  for  the 
defendants. 

Cockbum  now  moved  (l)  for  a  new  trial,  on  the  ground 
of  misdirection : 

[  *158  ]  First,  the  information  must  be  laid  *by  the  owner  or  occupier 

of  the  land,  or  person  interested  in  the  game,  or  at  least  by  his 
agent,  as  a  gamekeeper,  &c.  Stat.  1  &  2  Will.  lY.  c.  82,  s.  80, 
first  authorized  the  sale  of  game,  which,  in  sect.  80,  is  stated 
to  be  the  reason  for  providing  "  more  summary  means  "  **  for 
protecting  the  same  from  trespassers."  The  public  at  large 
have  no  interest ;  the  protection  was  merely  for  the  party  who, 
till  the  summary  means  were  created,  must  have  brought  an 
action  of  trespass.  There  was  no  intention  of  protecting  the 
revenue,  as  in  the  provisions  for  certificates.  By  a  later  Act, 
5  &  6  Will.  lY.  c.  20,  s.  21,  half  the  penalty  goes  to  the  informer ; 
but  the  informer  should  be  the  party  interested,  since  the 
penalty  is  in  lieu  of  damages  in  trespass.  By  sect.  80  of 
stat.  1  &  2  Will.  lY.  c.  82,  it  is  provided  that  the  occupier's 
leave  shall  be  no  defence  where  the  landlord,  &c.,  has  reserved 
to  him  the  right  of  killing  the  game :  '^  but  such  landlord,  lessor, 
(1)  Before  Denman,  Ch.  J.,  Littledale,  Patteson,  and  Coleridge,  JJ. 
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or  other  person  shall,  for  the  purpose  of  prosecuting/'   ''be     mioklton 
deemed  to  be  the  legal  occupier  of  such  land,  whenever  the        gale. 
actual  occupier  thereof  shall  have  given  such  leave  or  licence.*' 
Hence  it  appears  that  the  Legislature  intended  the  prosecution 
to  be  by  the  party  really  interested  in  the  preservation  of 
the  game. 

(Patteson,  J. :  Sect.  81  gives  power  both  to  the  occupier 
and  to  the  party  having  the  right  of  killing  game  to  demand 
names.) 

It  limits  the  power  to  such  parties :  and,  as  the  occupiers  are 
expressly  mentioned  there,  the  inference  is  that  in  sect.  81, 
where  they  are  not  so  mentioned,  the  right  to  inform  is  given 
only  to  the  party  interested  in  the  preservation  of  the  game. 
Secondly,  assuming  that  the  information  must  be  laid  by  some 
party  interested,  there  was  no  evidence  that  it  had  been  so  here. 
The  account  given  by  Mills  *did  not  prove  enough ;  but,  even  if  [  •i»9  ] 
it  did,  it  was  not  on  oath,  and  the  jury  ought  not  to  have  been 
allowed  to  take  notice  of  it.  And,  further,  the  conviction  states 
the  information  to  have  been  upon  the  oath  of  Sparks,  who  is  not 
stated  to  have  an  interest.  In  Rex  v.  Corden  (i)  a  conviction, 
under  stat.  6  Geo.  III.  c.  14(2),  for  fishing  in  a  private  water, 
was  held  bad  for  not  showing  that  it  was  on  the  complaint  of 
the  owner,  and  that  the  fishing  had  taken  place  without  his 
leave ;  although  it  was  stated,  not  on  oath,  who  was  the 
owner  (a).  Rex  v.  Daman  (4)  is  to  the  same  effect.  Here,  there- 
fore, positive  evidence  that  the  information  was  on  the  part  of 
the  owner  could  not  have  supplied  the  defect. 

(CoLEBiDOE,  J. :  Where  would  you  insert  the  allegation  ?) 

The  conviction  purports  to  be  on  the  oath  of  William  Sparks. 

(Coleridge,  J. :  But  that  is  not  required  according  to  the 
form  in  sect.  89.) 

(1)  4  Butt.  2279.  (3)  A  different  person  fzx>m    the 

(2)  Sect.  3.    The  penalty  goes  to      informant. 

the  owner.  (4)  2  B.  &  Aid.  378. 
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MiDELTON    If  the  informant's  name  be  inserted,  it  should  appear  that  he  is 
Galb.        the  proper  party.     But,  further,  it  was  proved  that  Sparks  was 
not  the  party  interested  in  either  case. 

(CoLEBiDGB,  J. :  If  a  conviction  drawn  according  to  the 
form  in  sect.  89  would  be  a  good  defence,  could  you  have 
met  it  by  parol  evidence  that  the  informant  was  not  the  party 
interested?) 

Possibly  not,  if  the  conviction  had  been  enforced  by  imprison- 
ment or  distress,  and  thereupon  trespass  had  been  brought. 
But  ia  the  present  case  the  fine  was  paid  on  the  conviction,  and 
an  action  on  the  case  is  brought  for  the  illegal  conviction.  On 
the  trial,  the  information  was  produced  by  the  plaintiff ;  and, 
as  it  did  not  appear  on  the  face  of  it  that  the  complaint  was 
[  •160  ]  preferred  by  any  party  *intere8ted,  or  any  person  properly 
authorized  by  such  party,  it  follows,  upon  the  authorities,  if 
the  proposition  first  contended  for  be  correct,  that  the  justices 
had  no  jurisdiction  over  the  alleged  offence.  The  information 
which  is  the  groundwork  of  their  jurisdiction  was  bad ;  and 
parol  evidence  could  not  be  admitted  to  supply  its  defects. 

(Lord  Dbnman,  Gh.  J. :    Mills's  statement  was  certainly  not 

receivable  as  evidence:  if,  therefore,  the  conviction  must  be 

at  the  instance  of  the  party  interested,  this  requisite  was  not 

satisfied.) 

Cur.  adv.  vuU. 

LoBD  Dbnman,  Gh.  J.,  in  this  Term  (May  10th)  delivered  the 
judgment  of  the  Court  : 

The  question  was,  whether  it  was  necessary  that  a  complaint, 

under  stat.  1  &  2  Will.  lY.  c.  82,  c.  80,  for  a  trespass  committed 

in  search  of  game,  should  be  made  by  an  owner  or  occupier 

of  the  land,  or  a  person  authorised  by  such  owner  or  occupier. 

We  do  not  find  that  any  decision   has   taken   place  on  this 

point ;  but  we  have  considered  it,  and  are  of  opinion  that  any 

person  may  make  such  complaint,  and  that  the  conviction  was 

therefore  good. 

Ride  refused. 
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BAILEY   V.   APPLEYARD  (1).  i838. 

(8  AdoL  &  Ellis,  161—168 ;  8.  C.  3  N.  &  P.  257 ;  1  W.  W.  &  H.  208 ;  7  L.  J.       ^^^^5. 
(N.  S.)  Q.  B.  146 ;  2  Jur.  872.)  [  161  ] 

Under  stat.  2  &  3  WiU.  IV.  c.  71,  a.  1,  proof  ol  a  thirty  years'  enjoy- 
ment of  common  of  pasture  is  not  complete  if  proof  be  given  of  an  actual 
enjoyment  for  only  twenty-eight  years  (and,  semhle,  even  for  twenty-eight 
years  and  three-quarters)  immediately  preceding  an  action  in  which  the 
right  is  disputed ;  and  this  proof  is  not  aided  by  proof  of  a  former  enjoy- 
ment, if  the  enjoyment  has  been  obstructed  in  the  meantime  for  more 
than  a  year.  And  the  party  disputing  the  right  is  not  bound  to  show 
that  such  obstruction  was  adverse :  it  lies  upon  the  party  prescribing, 
under  the  statute,  to  prove  thirty  years*  uninterrupted  enjoyment. 

Semble,  that,  under  sect.  2  of  the  statute,  prescription  for  a  right, 
every  year,  and  at  all  times  of  the  year,  to  put  and  turn  the  party's  cattle 
into  and  upon  a  certain  close,  is  too  vague,  and  may  be  demurred  to. 

If  there  be  no  demurrer,  and  the  issue  on  such  plea  be  tried,  the  party 
prescribing,  and  rel3ring  on  sect.  2,  must  give  proof  applicable  to  some 
definite  easement. 

And  he  will  fail  if  the  evidence  entitle  him  not  to  an  easement,  but  to 
a  profit  a  prendre. 

Per  CoLERiDOE,  J. :  A  plea  of  prescription  is  supported  if  the  party 
prove  a  right  more  extensive  than  that  pleaded ;  but  the  right  proved 
must  be  of  such  a  nature  that  it  may  comprehend  the  right  pleaded. 

Declaration  (December  80th,  1887),  in  replevin  for  cattle. 
Avowry,  that  the  lociia  in  quo  was  defendant's  close,  soil  and 
freehold,  and  that  the  cattle  were  damage-femant. 

Pleas  in  bar.  1.  That,  before  and  at  the  time  when  &c., 
plaintiff  was,  and  still  is,  the  occupier  of  a  certain  messuage 
and  of  certain  closes  of  land  with  their  respective  appurtenances, 
situate  and  being  in  the  township  of  Thornton,  &c. ;  ''  and  that 
he  the  said  plaintiff  and  the  occupiers  for  the  time  being  of  the 
said  messuage,"  &c.,  ''  for  thirty  years  next  before  the  said  time 
when  "  &c.,  ''  and  before  the  commencement  of  this  suit,  have 
continually  had,  and  have  been  used  and  accustomed  to  have, 
and  of  right  ought"  &c.,  "  and  the  plaintiff  still  of  right  ought, 
to  have,  for  himself  and  themselves,  and  his  and  their  tenants, 

(1)  This  report,  except  the  head-  the  8th  vol.  of  8  Ad.  &  El.  as  pub- 
note  (which  has  been  amended  in  lished.  See  p.  543,  ^cm^  The  report, 
accordance  with  the  correction  men-  with  the  correction,  is  cited  and  com- 
tioned  below),  is  printed  as  it  stood  mented  on  by  Lindlbt,  L.  J.,  in 
in  the  original  report:  but  must  be  Hollins  v.  Veriiey  (1884)  13  Q.  B.  Div. 
taken  subject  to  correction  by  the  304,  311,  33  L.  J.  Q.  B.  430,  434. 
note  appended  by  the  reporters  to  — E.  C. 
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Bailbt  occupiers  of  the  said  messuage  and  land  with  the  appurtenances, 
applbtabd.  ft  right  of  pasture  in,  upon,  over,  and  throughout  a  certain  close 
called  Toadholes  Lane,  situate  and  being  in  the  said  township 
of  Thornton,"  &c.,  "  for  his  and  their  cattle,  every  year  and  at 
all  times  of  the  year,  as  to  the  said  messuage  and  land  with 
the  appurtenances  belonging  and  appertaining ;  "  that  the  locus 
[  ^162  ]  in  quo  was  next  adjoining  ^Toadholes  Lane ;  that  defendant  was 
bound  by  prescription  to  repair  the  fence  between  the  locus 
in  quo  and  Toadholes  Lane;  and  that  the  fence  was  out  of 
repair ;  by  means  whereof  plaintiff's  cattle,  then  lawfully  feeding 
and  being  in  and  upon  Toadholes  Lane,  escaped  into  the  locus 
in  quo,  &c.    Verification. 

2.  That,  before  and  at  &c.,  plaintiff  was,  and  still  is,  the 
occupier  of  a  messuage  and  closes  of  land  with  the  appur- 
tenances, situate  &c.,  and  that  plaintiff  and  the  occupiers  for  the 
time  being  of  the  last-mentioned  messuage,  &c.,  "for  twenty 
years  next  before  the  said  time  when  &c.  and  before  the 
commencement  of  this  suit,  have  continually  had,  and  have 
been  used "  &c.,  ''  and  of  right "  &c.,  ''  and  the  said  plaintiff 
still  of  right  ought  to  have,  for  himself  and  themselves,  and 
his  and  their  tenants,  occupiers  of  the  said  last-mentioned 
messuage,"  &c.  ''  a  right,  every  year  and  at  all  times  of  the 
year,  to  put  and  turn  his  and  their  cattle  into  and  upon  the 
said  close  called  Toadholes  Lane,  as  to  the  said  last-mentioned 
messuage  and  land  with  the  appurtenances  belonging  and 
appertaining."  The  plea  then  stated,  as  before,  the  duty  of  the 
defendant  to  repair  fences,  and  that,  by  reason  of  the  fence 
being  out  of  repair,  the  cattle  in  the  declaration  mentioned, 
"  lawfully  being  in  and  upon  the  said,  close  called  Toadholes 
Lane,"  erred  and  strayed,  &c.    Verification. 

8.  Like  the  second  plea,  but  substituting  "forty"  for 
"  twenty  "  years. 

The  replication  traversed  the  prescriptive  rights  of  the 
plaintiff,  as  pleaded,  and  issues  were  joined  on  the  traverses. 

On  the  trial  before  Patteson,  J.,  at  the  last  Spring  Assizes 

[  •163  ]      at  York,  evidence  was  given  of  the  enjoyment  *of  pasture  in 

Toadholes  Lane  by  the  occupier  of  plaintiff's  farm  for  the  time 

being,  from  1809  downwards,  and  before  the  interruption  next 
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mentioned ;  but  that,  in  1809,  a  stang  (rail)  had  been  erected,  Bailby 
which  prevented  the  access  of  cattle  from  plaintiff's  land  to  the  appletabd. 
Toadholes  Lane.  The  stang  was  removed  in  consequence  of  an 
agreement ;  and  then  the  plaintiff's  cattle  depastured  in  the 
lane.  The  learned  Judge  was  of  opinion,  as  to  the  first  issue, 
that,  under  stat.  2  &  8  Will.  lY.  c.  71  (for  shortening  the  time 
of  prescription  in  certain  cases),  the  plaintiff  was  bound  to  show 
an  uninterrupted  enjoyment  of  pasturage  for  thirty  years; 
and  that,  if  there  had  been  an  interruption,  the  plaintiff  could 
not  aid  himself  by  proof  of  a  prior  enjoyment.  And  he  left  it  to 
the  jury  to  say,  whether  there  had  been,  substantially,  an  enjoy- 
ment for  thirty  years,  or  for  twenty-eight  only.  His  Lordship 
held  that  the  second  and  third  pleas  were  unsupported, 
inasmuch  as  the  plaintiff,  by  them,  claimed  an  easement, 
whereas  the  evidence  tended  to  establish  a  right  to  a  profit  a 
prendre.  A  verdict  was  found  for  the  defendant  on  all  the 
issues;  and  now, 

Alexander  moved  for  a  new  trial  on  the  ground  of  mis- 
direction : 

The  first  plea  in  bar  was  sufficiently  proved. 

(Patteson,  J.:  That  plea  says  that  the  plaintiff,  and  the 
occupiers  &c.,  had  been  used  and  accustomed  to  have  ''  a  right 
of  pasture"  upon  the  lane  ''for  his  and  their  cattle;  "  but  it 
does  not  say  whether  the  cattle  were  to  be  levant  and  caucltant.) 

The  learned  Judge  laid  it  down  that  the  plaintiff  was  bound 
to  give  strict  evidence  of  an  uninterrupted  enjoyment  for  thirty 
years.  He  gave  such  evidence  as  to  twenty-eight  years ;  and  from 
that  the  jury  ^might  have  presumed  an  enjoyment  for  thirty.  [  *^^  3 

(Pattbson,  J. :  Stat.  2  &  8  Will.  IV.  c.  71,  s.  1,  requires,  in  the 
case  of  a  profit  a  prendre^  enjoyment  "  without  interruption  for 
the  full  period  of  thirty  years ; "  and  sect.  6  enacts  that  no 
presumption  shall  be  made  in  favour  of  any  claim  on  proof  of 
enjoyment  '*  for  any  less  period  of  time  or  number  of  years  " 
than  that  specified  in  the  Act  as  applicable  to  the  particular 
claim.      I     thought    that    the    most    undoubted    exercise    of 
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Bailst      enjoyment  for  twenty-nine  years  and  three  qaarters  would  not 
Applbtabd,   have  been  sufficient.) 

The  defendant  ought  to  have  shown  that  the  stang  was  adversely 
put  up. 

(Lord  Dbnman,  Gh.  J. :  It  was  for  you  to  prove  the  uninter- 
rupted enjoyment.) 

At  all  events,  the  second  plea  was  proved. 

(Patteson,  J. :  I  am  unable  to  understand  what  was  claimed 
by  that  plea.) 

The  plea  would  have  been  made  out  by  proof  of  a  right  to  turn 
cattle  on  the  close  for  any  purpose ;  as  if  the  owner  of  a  stage- 
coach had  acquired  a  right  to  place  his  relay  of  horses  there  till 
they  were  wanted.  If  there  is  any  objection  to  the  manner 
of  claiming  the  right,  it  should  have  been  taken  by  demurrer. 
The  evidence  applicable  to  this  plea  was,  that  for  more  than 
twenty  years  cattle  had  been  turned  upon  the  lane  and  had 
depastured  there.  In  the  case  of  prescription,  a  party  "will 
not  be  precluded  from  recovering,  because  he  proves  a  more 
ample  right  than  what  he  claims :  "  1  Phillips  on  Ev.  867 (i). 

(Pattbson,  J.:  If  any  right  was  proved,  it  was  a  right  of 
common.  But  a  plea  of  right  of  common  enjoyed  for  twenty 
years  is  bad  in  law,  because,  by  stat.  2  &  8  Will.  lY.  c.  71,  s.  2, 
such  a  plea  could  avail  only  as  to  a  "  way  or  other  easement, 
[  'les  ]  or  to  any  water-course,  or  the  use  *of  any  water."  As  to  the 
third  plea,  if  the  proof  bore  upon  a  right  of  common,  and  that 
proof  failed  as  to  thirty  years'  enjoyment,  it  failed  of  course 
as  to  forty.) 

In  The  Bailiffs,  die.  of  Tewkesbury  v.  Bricknell  (2)  the  plaintijBf 
claimed  under  a  more  limited  prescription  than  he  proved,  and 
was  held  entitled  to  recover. 

(Pattbson,  J.:   Your  argument  would  show  that  a  profit  a 

prendre  includes  an  easement. 

(1)  8th  ed.  part  3,  a  1,  8.  3.    An         (2)  11  E.  E.  537  (1  Taunt  142). 
earlier  edition  was  cited. 
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(Coleridge,  J. :  You  say  that  the  second  plea  claims  a  right      Bailkt 
to  turn  on  for  all  purposes,  and  therefore  that  proof  of  a  right   applkyabd. 
to  depasture  supports  the  plea.    But  a  right,  for  instance,  to 
turn  on  for  the  purpose  of  washing  would  be  something  quite 
different  from  a  right  to  common  of  pasture.) 

Lord  Denman,  Gh.  J. : 

The  plaintiff  is  not  entitled  to  a  rule.  As  to  the  first  issue,  the 
enjoyment  of  pasture  for  thirty  years  was  not  proved  as  the 
statute  requires,  because,  during  two  of  the  thirty,  there  was  an 
interruption.  Then,  as  to  the  second  plea  in  bar,  without  dis- 
cussing the  goodness  of  such  a  plea,  it  is  sufficient  to  say  that 
the  [plaintiff],  claiming  a  right  to  put  and  turn  his  cattle  upon  the 
close,  was  at  any  rate  bound  to  show  in  what  respect  he  had 
exercised  that  right.  But  the  only  right  of  which  an  exercise 
coold  appear  from  the  evidence  was  a  right  to  pasture.  If  the 
plaintiff  by  his  plea  claimed  a  right  to  turn  on  cattle  for  all 
purposes,  including  pasture,  he  did  not  claim  less  than  he  proved, 
but  more.  The  evidence  failed  as  to  a  right  of  pasture,  and  did 
not  apply  to  any  claim  of  easement. 

LlTTLBDALB,  J. : 

It  is  clear  that,  on  the  first  issue,  no  sufficient  proof  was  given 
under  stat.  2  &  3  Will.  IV.  *c.  71,  s.  1.  If  the  claim  had  been  [  M66  ] 
made  by  virtue  of  immemorial  user,  or  of  a  non-existing  grant, 
as  was  done  before  the  statute,  twenty-eight  years'  enjoyment 
would  have  been  some  evidence ;  but  the  late  Act,  while  it  dis- 
penses with  the  necessity  of  setting  up  such  user  or  grant,  and 
limits  proof  to  a  thirty  years'  enjoyment,  requires  that  that 
enjoyment  shall  be  proved  to  the  full  extent.  The  second  plea 
in  bar  alleges  a  right  to  turn  cattle  on  the  close,  not  saying  for 
what  purpose.  This  might  have  been  demurred  to,  but  was  not, 
and  the  case  went  to  trial.  Then,  to  make  a  twenty  years' 
enjoyment  suffice,  it  was  necessary  to  show  in  evidence  some 
particular  easement  enjoyed.  It  was  not  requisite  perhaps  to 
prove  such  an  unlimited  right  of  easement  as  the  words  of  the 
plea  seem  to  imply :  but  at  all  events  there  ought  to  have  been 
some  easement  of  which  definite  proof  could  be  given ;  as,  for 
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bailbt  instance,  if  it  had  been  for  the  purpose  suggested,  to  place  the 
AppLBTAtio.  horses  of  a  coach  in  the  close ;  or  to  turn  cattle  upon  it  for  the 
purpose  of  their  going  upon  some  other  close  of  the  plaintiff,  or  a 
common,  or  a  highway.  Even  in  those  cases  there  might  have 
been  a  difficulty,  because  the  plaintiff  has  pleaded  the  right  in 
himself  and  the  other  occupiers  for  ''his  and  their  cattle," 
generally.  Still  it  might  be  sufficient  if  he  proved  a  right 
exercised  to  put  on  all  the  cattle  he  ever  had.  But  it  was 
necessary  to  prove  that  they  were  put  on  with  a  view  to  some 
definite  easement  which  might  be  claimed  under  the  statute  in 
virtue  of  twenty  years*  enjoyment.  Here  the  twenty  years* 
enjoyment  was  proved  in  respect  of  a  right  which,  by  the 
statute,  requires  thirty  years  to  confirm  it,  that  is,  the  right  of 
pasture.  The  plaintiff,  therefore,  was  not  entitled  to  recover  on 
any  of  the  issues. 

[  167  ]  COLBRIDQB,  J.  : 

The  words  of  stat.  2  &  8  Will.  IV.  c.  71,  s.  6,  are  explicit ;  and 
the  construction  is  assisted  by  sect.  4,  which  enacts,  '*  that  each 
of  the  respective  periods  of  years  hereinbefore  mentioned  shall 
be  deemed  and  taken  to  be  the  period  next  before  some  suit  or 
action  wherein  the  claim  or  matter  to  which  such  period  may 
relate  shall  have  been  or  shall  be  brought  into  question ;  "  thus 
making  the  thirty  or  other  numbers  of  years  before  spoken  of 
entire  periods.  And  there  is  reason  for  this.  Before  the  passing 
of  the  Act,  a  prescriptive  claim  was  a  claim  of  immemorial  right ; 
the  evidence  in  support  of  it  was  such  as  a  party  might  be  able 
to  give  in  such  a  case ;  and  the  jury  were  to  draw  their  inference 
from  such  proof  as  could  be  produced.  Now,  the  burden  of 
establishing  an  immemorial  right  is  withdrawn,  and  the  proof  is 
limited  to  thirty  years.  When  that  was  done,  the  Legislature 
might  reasonably  say  that  the  party  prescribing  should  prove  his 
right  for  that  whole  period,  and  that  no  presumption  should  be 
drawn  from  evidence  as  to  a  part.  As  to  the  second  issue,  we 
must  take  the  plea  to  be  founded  on  sect.  2  of  the  Act.  That 
clearly  distinguishes  between  easements  and  common  or  profit  a 
prendre ;  and  a  different  limitation  is  established  for  the  first  and 
the  latter  cases.    Here  all  the  evidence  went  to  show  that  the 
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right  to  be  exercised  was  right  of  pasture.  How,  then,  could  it 
be  said  that  proving  the  right  actually  contended  for  was,  inclu- 
sively, proving  the  right  claimed  by  the  second  plea  ?  A  party 
may  prescribe  for  less  than  he  proves ;  but  that  implies  that 
the  lesser  right  claimed  is  included  in  the  greater.  The  rule, 
therefore,  ought  not  to  be  granted. 

Pattbson,  J. : 

I  am  of  the  same  opinion.    The  Act  keeps  up  a  distinction 

between  easements  and  profit  a  ^prendre.  I  regret  that  such  pleas 

should  have  been  put  on  the  record. 

Rule  refused. 


Bailkt 

V. 

Applbtasd. 


[•168] 


ypie  an  the  Qute  of  Bailey  v.  Appleyard  [appended  to  the  Sth  volume  of 
Ad,  Jf"  El^  OM  published']. — Since  the  publication  of  this  case,  the  following  passage 
has  appeared  in  **  A  Treatise  on  the  Law  of  Easements,"  by  C.  J.  Gale,  Esq.,  and 
T.  D.  Whatley,  Esq. 

**  It  is  certainly  by  no  means  clear  what  the  intention  of  the  Legislatnie  was"  (in 
Stat.  2  &  3  WilL  IV.  c.  71,  sects.  1 — 4);  "but  it  appears  hardly  possible  that  it 
should  have  been  intended  to  confer  a  right  by  user  during  the  prescribed  period, 
however  ' contentious '  or  litigious'  such  user  may  have  been(l).  In  the  recent 
caae  of  Bailey  v.  Appleyard,  the  erection  of  a  rail  by  the  owner  of  the  servient 
tenemoit  within  the  shorter  period  of  the  statutory  prescription  was  held  sufficient 
to  prevent  the  acquisition  of  the  right ;  and  it  was  decided  that  it  was  incumbent 
on  the  plaintiff  to  prove  an  enjoyment  not  interrupted,  every  interruption  being 
presumed  to  be  hostile  until  the  contrary  was  shown.  It  does  not  appear  from  the 
report  that  in  this  instance  the  interruption  was  acquiesced  in,  or  even  continued 
for  a  year." 

The  learned  Judge  who  tried  the  cause  of  Bailey  v.  Appleyard  has  favoured  the 
reporters  with  a  note  of  the  facts  proved  before  him,  from  which  it  appears  that 
the  report  of  the  case,  above  referred  to,  and  that  in  the  present  volume,  are 
incorrect  in  representing  that,  on  the  trial,  any  question  ultimately  turned  upon 
ain  interruption  within  thirty  years. 

The  plaintiff  endeavoured  to  show  that  the  tenant  of  Upper  House  Farm  (in 
respect  of  which  the  plaintiff  claimed)  had  for  more  than  thirty  years  pastured  his 
cattle  in  Toadholes  Lane  as  far  as  a  close  called  Potover  Lan«.  But  it  was  proved 
that  a  stang,  or  rail,  sufficient  to  prevent  cattle  from  passing,  had  been  erected  across 
Toadholes  Lane,  between  Upper  House  Farm  and  Potover  Lane.  It  did  not  appear 
when  the  stang  was  put  up  ;  but  it  had  stood  much  more  than  two  years  before  'its 
removal  in  1809.  A  neighbouring  proprietor  had  been  accustomed  to  turn  his  cattle 
into  Toadholes  Lane  from  the  Potover  Lane  end ;  and  the  stang  obstructed  the 
passage  of  his  cattle  towards  Upper  House  Farm,  as  well  as  the  passage  of  cattle 
from  Upper  House  Farm  into  the  part  of  Toadholes  I^ne  between  the  stang  and 
Potover  Lane.  By  agreement  between  the  two  proprietors  in  1809,  a  gate  was  put 
at  the  end  of  Potover  I^ne  ;  the  stang  was  then  removed  ;  and  from  that  time  the 
cattle  of  the  plaintiff's  predecessor  depastured  the  whole  of  Toadholes  Lane  up  to 
the  gate.    The  plaintiff's  counsel  argued  that  the  stang  was  not  necessarily  an 

(1)  See  Wright  v.  WUUafMy  46  E.  E,  265  (1  M.  &  W.  100). 
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Bailbt        interruption  of  the  plaintiff's  enjoyment  of  pasture  over  the  lom^  ««  qwf;  and 
r.  that,  if  it  was  not,  the  evidence  showed  an  enjoyment  of  many  years  before  1809. 

Appletabd.   The  learned  Judge  left  it  to  the  jury  to  say  whether  the  stang  had  prevented  the 
exercise  of  the  right.    Verdict  for  the  defendant. 

No  question,  therefore,  at  the  trial,  turned  on  the  effect  of  an  interruption  ;  but, 
if  the  stang  was  erected  adversely  to  the  right  insisted  on  by  the  plaintiff,  he  foiled 
in  proving  a  thirty  years*  enjoyment,  because  the  evidence,  as  far  as  it  went, showed 
that  the  enjoyment,  as  claimed,  had  not  begun  till  18(^9,  and  the  plaintiff  had  been 
excluded,  and  not  interrupted,  during  the  first  two  years  of  the  thirty.  And  even 
if  it  had  appeared  that  the  stang  ought  to  have  been  treated  as  an  "  interruption,'' 
it  was  plain  that  it  had  existed  and  been  acquiesced  in  for  more  than  a  year.  On 
the  motion,  reported  at  p.  537  [161],  ajUe,  the  term  "  interruption  "  was  used  ;  but 
it  was  evidently  unnecessary,  for  the  purpose  of  the  dec!  i«  n,  to  employ  it  in  any 
other  sense  than  that  of  obstruction. 


1838. 
AprU  27. 

[170] 


[  '171  ] 


MERRICK  V.  WAKLEY  (1),  Esquire,  M.P. 

(8  Adol.  &  EUia,  170—172 ;  S.  C.  3  N.  &  P.  284  ;  1  W.  W.  &  H.  268;  7  L,  J. 
(N.  S.)  a  B.  190 ;  2  Jur.  838.) 

A  register  of  attendances,  &c.,  kept  by  the  medical  officer  of  a  poor- 
lav  union,  and  laid  before  the  board  of  guardians  weekly  for  inspection, 
in  obedience  to  rules  made  by  the  Comnussioners  under  stat.  4  &  5 
Will.  IV.  c.  76,  s.  15,  is  not  receivable  in  evidence  for  the  party  making 
it,  as  a  public  official  book. 

Case  for  a  libel  imputing  mala  praxis  to  the  plaintiff  as  a 
surgeon  employed  to  attend  the  poor  of  a  parochial  union  under 
stat.  4  &  5  Will.  IV.  c.  76.  The  defendant  pleaded  the  general 
issue  and  pleas  of  justification,  to  which  the  plaintiff  replied  de 
injuria^  and  issues  were  joined  thereupon.  On  the  trial,  before 
Alderson,  B.,  at  the  last  Herefordshire  Assizes,  it  appeared  that 
the  plaintiff,  at  the  time  in  question,  was  employed  as  a  medical 
officer  of  the  Kington  union,  Herefordshire,  by  appointment  of 
the  guardians;  and  that  the  Poor-law  Commissioners,  acting 
under  stat.  4  &  5  Will.  IV.  c.  76,  s.  15,  had  duly  made  rules  and 
regulations  for  the  government  of  the  workhouse  (2)  of  the  above 
union,  prescribing,  among  other  things,  the  duties  of  the  medical 
officer.  One  of  these  was  stated  as  follows:  "^''To  make  a 
weekly  return  to  the  board  of  guardians  in  a  book  prepared 


(1)  Cited  by  Lord  Blackburn  in 
Sturla  V.  Freca'a  (H.  L.  1880)  5  App. 
Gas.  643,  50  L.  J.  Ch.  86,  95.— B.  C. 

(2)  It  appeared  that  the  pauper, 
to  whose  case  the  libel  here  in  ques- 


tion related,  vas  not  in  the  work- 
house at  the  time  in  question,  but 
no  reference  vas  made  to  this  fact 
on  the  present  motion. 
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according  to  the  form  I.  "  (i)  (subjoined) ;  "in  which  book  he  Meb^iick 
shall  insert  the  date  of  every  attendance  at  the  workhouse,  and  waklet. 
make  any  reports  relative  to  the  sickness  prevalent  within  his 
district  which  the  board  of  guardians  or  the  Poor-law  Com- 
missioners may  require ;  and  shall  attend  the  board  of  guardians 
when  summoned  by  them  for  that  purpose."  The  plaintiff  kept 
such  a  book,  which  was  laid  on  the  table  of  the  guardians  at  their 
weekly  meetings,  to  be  inspected  by  them.  The  book  was  pro- 
duced and  identified  at  the  trial;  and  the  plaintiff's  counsel 
proposed  to  read  some  entries  in  it,  for  the  purpose  of  showing 
what  had  been  the  plaintiff's  attendance  upon,  and  treatment  of, 
a  person  whose  case  was  commented  upon  in  the  libel,  and  whom 
the  plaintiff  was  therein  alleged  to  have  neglected.  The  learned 
Judge  held  this  evidence  inadmissible  for  the  plaintiff.  A  verdict 
was  given  for  one  farthing  damages,  and  the  learned  Judge 
certified  to  deprive  of  costs,  under  stat.  48  Eliz.  c.  6,  s.  2.  In 
this  Term  (2), 

Ludlow,  Serjt.  moved  for  a  new  trial,  stating,  as  one  ground, 
the  rejection  of  the  above  evidence : 

The  Commissioners  are  authorized  by  stat.  4  &  5  Will.  lY. 
c.  76,  8.  15,  to  make  rules  "  for  the  guidance  and  control  of  all 
guardians,  vestries,  and  parish  officers,  so  far  as  relates  to  the 
management  or  relief  of  the  poor ;  "  and  the  word  **  officer,"  by 
sect.  109,  extends  to  any  "  person  duly  licensed  to  practice  as  a 
medical  man,"  who  *shall  be  employed  under  the  Act.  And  [  *i72  ] 
sect.  42  enacts  that  all  rules  to  be  made  by  the  Commissioners 
under  this  Act  shall  be  binding,  and  be  observed  as  if  embodied 
therein.  The  book  made  up  and  left  for  inspection  at  the 
meetings  of  guardians,  in  pursuance  of  such  rules,  was 
admissible  in  evidence  as  a  public  book,  kept  under  the  direct 
authority  of  an  Act  of  Parliament.  It  may  indeed  be  considered 
as  embodied  in  the  rules,  and  sanctioned  by  the  Act  in  the  same 

(1)  The  form  had  oolumns  headed,  patient.    ObservationB. 
— ^Name.  Age.    In-door.    Out-door.  (2)  April  23rd,  before  Lord  Den- 
Nature    of    disease.       Days   when  man,   Ch.  J.,  Littledale,  Patteson, 
attended.     Wine  and  other  neces-  and  Coleridge,  JJ. 
saries  ordered  to  be  given   to   the 
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Merrick     degree  as  they  are.    The  entries  were  made  before  any  dispute  on 

Waklby      ^®  matters  involved  in  this  action. 

Cur.  adv,  vidL 

Lord  Denman,  Gh.  J.  now  delivered  the  judgment  of  the  Court  : 

A  point  of  evidence  which  arose  in  this  case  was,  whether 
certain  entries  could  be  read  from  a  book  kept  by  the  plaintiff  as 
a  medical  officer,  under  rules  of  the  Poor-law  Commissioners, 
which  book  contained  entries  of  professional  visits,  and  was  pro- 
duced at  the  weekly  meetings  of  the  guardians.  The  endeavour 
was  to  put  this  document  upon  the  same  footing  with  the  register 
of  the  Navy  Office,  the  log-book  of  a  man  of  war,  the  books  of  the 
Master's  office,  and  other  public  books  which  are  held  to  be 
admissible  in  evidence.  But  in  these  cases  the  entries  are  made 
by  an  officer  in  discharge  of  a  public  duty ;  they  are  accredited 
by  those  who  have  to  act  upon  the  statements ;  and  they  are 
made  for  the  benefit  of  third  persons.  Here,  it  is  true,  the  book 
is  kept  by  a  public  officer  ;  but  no  credit  is  given  him  in  respebt 
of  the  entries :  they  are  merely  a  check  upon  himself.  If  we 
held  this  book  admissible,  we  should  make  the  entries  of  any 
public  accountant  evidence  on  a  similar  occasion.    There  will 

therefore  be  no  rule. 

Rtde  refused. 


1888.  REG.  V.  The  JUSTICES  op  SHROPSHIRE  (1). 

^^^^'  (TIBBERTON  v.  NEWPORT.) 

[  178  ]         (8  Adol.  &  Ellis,  173—176;  S.  C.  3  N.  &  P.  286;  7  L.  J.  (N.  8,)  M.  C.  56; 

2  Jut.  807.) 

Where  an  act  is  required  hj  statute  to  be  done  so  many  days  at  least 
before  a  given  event,  the  time  must  be  reckoned,  excluding  both  the 
day  of  the  act  and  that  of  the  event. 

A  statement  of  grounds  of  appeal  under  stat.  4  &  5  Will.  lY.  c.  76, 
8.  81,  is  not  duly  served  unless  fourteen  days  elapse  between  the  day 
of  service  and  the  first  day  of  the  Sessions  at  which  the  appeal  is  to 
be  tried. 

A  BULB  nisi  was  obtained,  in  Hilary  Term,   18S7»  for   a 
inandarmis  to  the  justices  of  Shropshire  to  enter  continuances, 

(1)  Cited  and  followed  by  Chitty,      (1885)  29  Ch.  D.  204,  207,  54  L.  J. 
J.  in  Re  Railway  Sltepera  Suppft/  Co,      Ch,  720,  721, —R.  C. 
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and  bear  the  appeal  of  the  inhabitants  of  the  parish  of  Tibberton,         Hbg. 
Shropshire,  against  an  order  removing  Anne  Bate  to  that  parish         xhe 
from  the  parish  of  Newport  in  the  same  county.    The  statement  gH^^p^H^BB 
of  grounds  of  appeal  was  served  upon  the  parish  officers  of 
Newport  on  December  19th,  1886.   The  ensuing  Quarter  Sessions 
began  on  January  2nd,  1837.    The  appeal  being  called  on  for 
trial  at  those  Sessions,  it  was  objected  that  there  had  not  been 
fourteen  dear  days  between  the  delivery  of  the  statement  and  the 
first  day  of  the  Sessions,  and  therefore  that,  by  stat.  4  &  5 
Will.  lY.  c.  76,  s.  81,  the  appellants  could  not  be  heard.     The 
Sessions,  on  this  ground,  dismissed  the  appeal. 

WhateUy  now  showed  cause : 

Sect.  81  of  stat.  4  &  5  Will.  lY.  c.  76,  requires  notice  of  the 
grounds  of  appeal  '*  fourteen  days  at  least "  before  the  first  day 
of  the  Sessions  at  which  the  appeal  is  intended  to  be  tried. 
That  means  fourteen  clear  days.  Here  either  December  19th  or 
January  2nd  must  be  included  to  make  up  fourteen  days.  By 
the  general  rule  of  practice,  as  stated  in  Rex  v.  The  Justices  of 
the  West  Riding  (In  re  Bower)  (i),  the  fourteen  days  would  be 
reckoned,  one  inclusive  and  one  exclusive  of  the  day  of  notice  or 
the  first  day  of  the  "^Sessions;  but  that  is  in  the  absence  of  [*174] 
express  words  of  regulation  to  a  different  effect.  In  Rex  v.  The 
Justices  of  Herefordshire  (2),  where  notice  was  required  by  statute 
(49  Geo.  III.  c.  68,  s.  5)  "  ten  clear  days  before  "  the  Sessions,  it 
was  held  that  "ten  perfect  intervening  days"  were  required 
''  between  the  act  done  and  the  first  day  of  the  Sessions."  Even 
in  a  case  affecting  liberty,  this  Court  held  (under  the  Lords'  Act, 
82  Geo.  in.  c.  28,  s.  IS)  that ''  fourteen  days  at  least  must  mean 
fourteen  clear  days : "  Zoiu:h  v.  Empsey  (a).  In  Hardy  v.  Ryle  (4) 
the  time  limited  by  stat.  24  Geo.  II.  c.  44,  s.  8,  for  bringing  an 
action  against  a  magistrate,  was  reckoned,  in  a  case  of  false 
imprisonment,  exclusively  of  the  last  day  of  imprisonment,  the 
words  of  the  statute  being  ''  within  six  calendar  months  after 
the  act  committed."    The  expression  *'  at  least "  is  significant, 

(1)  4  B.  &  Ad.  685.  (4)  9  B.  &  C.  603  ;  4  Man.  &  Ry. 

(2)  3  B.  &  Aid.  581.  295. 


(3)  4  B.  &  Aid.  522. 
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Reo.         because  not  always  used  for  defining  spaces  of  time,  in  stat.  4  &  5 
Tub         ^^i^l-  ^^-  ^-  76.     On  applications  in  bastardy,  sect.  73  requires 
SHwonmHK.    ^^'y  "fourteen  days'  notice,"  which  would  be  reckoned  one 
inclusively,  and  the  other  exclusively. 

Sir  F.  Pollock,  contra : 

The  words  ''fourteen  days  at  least"  mean  only  that  the 
shortest  notice  must  be  fourteen  days,  but  that  the  party  may 
give  a  longer  notice  if  he  pleases.  In  the  absence  of  such  an 
enactment,  the  person  receiving  a  longer  notice  than  that  pre- 
scribed might  say  that  it  tended  to  mislead,  and  that  he  was  not 
bound  to  pay  attention  to  it.  One  day's  notice  would  mean  a 
notice  to  be  given  on  the  day  before  the  Sessions ;  so  fourteen 
days*  notice  means  a  notice  on  the  fourteenth  day  preceding  that 
[  ^ns  ]  of  the  Sessions,  not  a  day  *before  the  fourteenth.  Where  the 
words  "  clear  days  "  are  used,  the  meaning  evidently  is  dififerent. 
In  Hardy  v.  Ryh  (i)  it  is  said  that  where  the  act  from  which  the 
computation  is  made  is  one  to  which  the  party  against  whom  the 
time  runs  is  privy,  the  day  of  the  act  done  may  reasonably  be 
included.  Here  the  act  done  is  giving  notice ;  and  the  party 
giving  it,  and  against  whom  the  time  runs,  is  privy  to  the  act. 
Zouch  V.  Enipsey  (2)  does  not  appear  to  have  been  much  con- 
sidered by  the  Court,  and  no  reason  is  given  for  the  decision. 
If ''  fourteen  days  "  would  mean  one  inclusive  and  one  exclusive, 
why  should  *'  fourteen  days  at  least "  be  construed  as  requiring 
a  day  more  ? 

(Pattbson,  J. :  Do  you  know  of  any  decision  contrary  to  that 
in  Zouch  v.  Einpsey  (2)  ?) 

None  has  been  found ;  but  the  construction  there  adopted  is  not 
the  natural  one. 

(Coleridge,  J. :  On  the  Rule  of  Court,  Hil.  6  Will.  IV.  s.  6,  as 
to  examinations  of  attorneys,  we  determined  (s)  that "  three  days 
at  the  least "  should  be  held  to  mean  clear  days.) 

(1)  9  B.  &  C.  603 ;  4  Man.  &  Ry.  (2)  4  B.  &  Aid.  522. 

295.  (3)  In  re  Prangley,  4  Ad.  &  El.  781 , 


VOL.  xLvn.]    1888.    Q.  B.     8  AD.  &  EL.  175—176.  549 

Lord  Denman,  Gh.  J. :  Reo. 

r. 

We  may  regret  the  decision  we  have  to  pronounce  in  the         Thk 
particular  instance ;  but  it  is  much  best  not  to  shake  a  rule  suropshisb. 
settled  by  former  decisions.     The  writ,  therefore,  must  not  go. 

LiITTLEDALB,  J.  : 

We  must  abide  by  what  has  been  already  decided,  though  it 
appears  to  me  that  a  day  is  a  day,  whether  ''  at  least  "  be  added 
or  left  out. 

Pattbson,  J. :  [  176  ] 

In  a  matter  wholly  indifferent,  it  is  best  to  abide  by  former 
decisions :  that  is  the  ground  of  my  judgment. 

COI^RIDOE,  J. : 

I  think,  for  the  same  reason,  that  the  rule  must  be  discharged  : 
but,  on  principle,  I  should  be  of  a  different  opinion. 

RtUe  discharged. 


BRISCO  V.  LOMAX  and  Another.  isss. 

(8  Adol.  &  Ellis,  198—216 ;  S.  C.  3  N.  &  P.  308 ;  1  W.  W.  &  H.  235 ;  7  L.  J.         ^''^  ^' 
(N.  8.)  Q.  B.  148 ;  2  Jur.  682.)  [  jgg  -. 

In  trespass  for  breaking  plaintiffs  close,  issues  were  joined  on  two 
pleas.  1.  That  the  dose  was  not  the  plaintiff's  :  2.  That  the  dose  was 
parcel  of  the  manor  of  0.,  and  the  close  of  the  lord  of  the  said  manor. 
Plaintiff  was  owner  of  an  estate  conterminous  with  the  manor  of  W.  in 
Yorkshire.  Manor  0.  was  in  Lancashire ;  the  boundary  between  manors 
W.  and  O.  was  the  boundary  between  Yorkshire  and  Lancashire; 
another  manor,  L,  was  in  Yorkshire,  next  adjoining  to  W.,  and  also 
abutting  on  O. ;  and  the  boundary  between  manors  I.  and  O.  was  also 
the  boundary  between  Yorkshire  and  Lancashire. 

Plaintiff's  case  was,  that  the  boundary  between  manors  W.  and  O. 
was  the  ridge  of  a  mountain,  from  which  the  waters  descended  in 
opposite  directions.    Held, 

1.  That  he  might  show,  in  support  of  this,  tha  the  boundary  between 
manors  O.  and  I.  was  the  ridge  of  the  same  line  of  mountain  from  which 
the  waters  descended  in  opposite  directions. 

2.  That  he  might  prove  this  fact  by  the  finding  of  a  jiuy  summoned 
under  a  commission  from  the  Duchy  Court  of  Lancaster,  for  the  purpose 
of  determining  the  bouudar}'^  between  manors  I.  and  O.,  on  the  petition 
of  former  owners  of  I.  and  O.,  who  bad  represented  that  the  boundary 
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Bribco  vas  uncertain,  and  that  suite  vere  likely  to  grow  between  them.    And 

V,  thia,  though  it  did  not  appear  that  any  steps  had  been  taken  after  the 

LiOMAX.  return  of  the  verdict  to  the  Duchy  Court,  and  though  another  oommis- 

sion  had  issued  in  the  next  year  to  ascertain  the  boundary  of  O.  For 
that  on  a  question  of  boundary  reputation  was  evidence ;  and,  where 
reputation  is  evidence,  a  verdict  between  third  parties  is  evidence ;  and 
the  Duchy  Court  must  be  taken  to  have  had  authority  to  issue  the 
commission. 

Trespass  for  breaking  and  entering  the  plaintiff's  close,  in  the 
parish  of  Halifax  in  the  county  of  York,  abutting,  towards  the 
west,  partly  on  land  in  the  parish  of  Bochdale  in  the  county  of 
Lancaster,  and  partly  &c, 
[  199  J  First  plea.    That  the  close  in  which  &c.  is  not,  nor  at  the 

said  several  times  when  (&c.  was,  the  close  of  the  plaintiff. 
Conclusion  to  the  country. 

Third  plea.  As  to  all  the  trespasses  except  &c.  (certain 
trespasses  not  mentioned  here) :  That  the  close  in  which  &c. 
now  is,  and  at  the  said  several  times  when  &c.  was,  and  from 
time  immemorial  hath  been,  within  and  parcel  of  the  manor 
of  Bochdale  in  the  county  of  Lancaster ;  and  that  the  said  close 
in  which  &c.  now  is,  and  at  the  said  several  times  when  &c.  was. 
the  close,  soil,  and  freehold  of  James  Dearden,  lord  of  the  said 
manor  of  Bochdale:  with  justification  by  the  defendants  as 
servants  of  Dearden.  Beplication,  that  the  close  in  which  &c. 
was  not,  at  the  time  of  pleading  the  plea,  or  at  the  said  several 
times  when  &c.,  or  any  of  them,  nor  from  time  immemorial, 
within  or  parcel  of  the  said  manor  of  Bochdale,  nor  was,  at  the 
time  of  pleading  &c.,  or  the  said  several  &c.,  the  close,  soil,  or 
freehold  of  Dearden,  in  manner  &c.  Conclusion  to  the  country. 
Similiter. 

On  the  trial  before  Parke,  B.,  at  the  Yorkshire  Summer 
Assizes,  1886,  it  appeared  that  the  plaintiff  was  a  copyhold 
tenant  of  the  manor  of  Wakefield,  and  that  the  boundary  of  his 
property  towards  the  west  was  identical  with  that  of  the  manor 
of  Wakefield,  which  was  bounded  on  the  west  by  the  manor  of 
Bochdale;  and  that  the  common  boundary  of  Bochdale  and 
Wakefield  manors  formed  the  common  boundary  of  Lancashire 
and  Yorkshire.  The  dispute  at  the  trial,  on  the  issues  above 
mentioned,  was  as  to  the  exact  line  of  boundary  between 
•Bochdale  and  Wakefield  manors,  the  plaintiff  contending  that 
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it  lay  more  to  the  west  than  the  defendants  admitted.  It  Bbisgo 
was  agreed  that  this  boundary  was  the  boundary  between  the  lomax. 
property  of  the  plaintiff  *and  that  of  Dearden,  as  well  as  between  t  '200  ] 
the  two  counties.  The  boundary  ran,  upon  the  supposition  of 
either  party,  nearly  north  and  south,  over  a  mountain  district. 
The  plaintiff  produced  parol  evidence  of  acts  of  user  up  to  the 
present  time,  and  that  the  boundary  had  been  always  understood 
to  be  the  highest  line  of  the  ridge,  separating  the  land  whence 
the  water  descended  westward  from  that  whence  the  water 
descended  eastward.  It  was  further  proved  that  the  manor  of 
Rishworth,  which  had  been  a  subinfeudation  from  the  lord  of  the 
manor  of  Wakefield,  and  anciently  part  of  the  said  manor,  lay 
immediately  to  the  south  of  Wakefield  manor,  in  Yorkshire, 
and  that  its  western  boundary  was  identical  with  the  western 
boundary  of  Yorkshire,  and  also  with  the  eastern  boundary 
common  to  the  county  of  Lancaster  and  the  manor  of  Rochdale. 
The  eastern  boundary  of  Rochdale  manor,  therefore,  was  first, 
and  northward,  the  manor  of  Wakefield,  and  next,  immediately 
southward,  the  manor  of  Rishworth.  The  plaintiff  offered  parol 
evidence  that  the  boundary  between  Rishworth  and  Rochdale 
manors  had  been  always  understood  to  be  the  ridge  parting  the 
waters  which  descended  eastward  from  those  which  descended 
westward.  This  was  objected  to  as  irrelevant,  but  admitted  by 
the  learned  Judge. 

The  plaintiff  then  proved  that  Rishworth,  Wakefield,  and 
Bochdale  manors  were  held  of  the  Duchy  of  Lancaster;  and 
he  then  offered  in  evidence  the  following  documents,  which 
were  proved  to  have  been  duly  received  from  the  records  of 
the  Duchy. 

First,  a  document  under  the  seal  of  the  Duchy  of  Lancaster, 
dated  1st  July,  13  Gar.  I.,  entitled  a  commission  to  set  out  the 
manors  of  Rishworth,  Rochdale,  and  Butterworth,  in  the  counties 
of  York  and  Lancaster,  "^with  metes  and  bounds.  It  was  directed  [  *20i  ] 
to  seven  commissioners ;  and  recited  that  Sir  William  Savile  and 
Sir  John  Byron  had  petitioned  the  Chancellor  of  the  Duchy, 
showing  that  Sir  William  Savile*s  manor  of  Rishworth,  and 
the  lands,  wastes,  and  commons  thereof,  were  adjacent  to 
and  bordering  upon  Sir  John  Byron's  manor  of  Rochdale  and 


552  1888.     Q.  B.    8  AD.  &  EL.  201—202.  [b.b. 

Bbiboo  Batterworth  (i),  and  upon  divers  of  the  lands  <bc.  of  Sir  John 
LoMAx.  Byron  within  his  manor  and  parish  of  Bochdale,  '*  the  boundaries 
whereof  being  uncertain,  suits  are  likely  to  grow  between  the 
said  parties  and  their  tenants ;  for  prevention  whereof "  the 
Chancellor,  willing  that  the  boundaries  thereof  should  be 
discovered  and  made  known,  assigned  and  appointed  the  com- 
missioners, or  any  two  or  more  of  them,  to  repair  to  the  said 
manors  &c.,  or  to  any  other  place  &c.,  and  to  call  before  them 
the  parties  interested  in  the  said  manors  &c.,  and  all  such 
persons  as  they  should  think  meet,  diligently,  &c.,  *'  to  enquire, 
search,  try,  and  find  out,  as  well  by  survey,  view,  oath,  evidence, 
perambulation,  admeasurement,  examination  of  witnesses,  impan- 
nelling  and  swearing  of  a  substantial  jury  or  juries,  as  by  all 
other  good  ways"  &c.,  "the  true  metes  and  boundaries  of  the 
said  manors  and  lands  above  mentioned,  and  the  same  to  set 
forth  with  meeres,  stones,  and  other  mounds  and  notorious 
marks  in  such  manner  and  sort  as  the  same  may  evidently  be 
known,  distinguished,  and  severed  one  from  the  other  for  the 
time  to  come ; "  and  the  sheriff  of  Yorkshire  was  commanded,  at 
the  time  and  place  to  be  notified  by  the  commissioners,  to  cause 
to  come  before  them  such  and  so  many  lawful  men  of  his 
[  *202  ]  bailiwick  as  would  make  up  *a  substantial  jury  or  juries :  **  and 
of  your  faits,  doings,  and  proceedings  herein,  with  these  our 
letters,  and  all  surveys,  interrogatories,  examinations,  and 
depositions  hereby  taken,  fair  ingrossed  into  parchment,  we 
will  and  require  ye,  or  any  two  or  more  of  ye,  to  certify  our 
Chancellor  and  Council  of  our  said  Duchy  in  our  Duchy 
chamber"  &c. 

Secondly,  the  certificate  (dated  16th  October,  1687)  of  three  of 
the  commissioners,  that,  for  the  execution  of  the  commission, 
they  had  assembled  themselves  at  Baytinge's  in  the  parish  of 
Halifax  in  the  county  of  York,  to  which  place  "  the  parties 
interested  came"  &c.,  and  the  sheriff  returned  and  caused  to 
come  before  them  a  jury  of  freeholders  of  Yorkshire,  who  "  being 
elected,  impannelled,  and  solemnly  sworn  to  enquire,  and  true 
verdict  give,  concerning  the  boundaries  betwixt  the  manors  in 

(1)  Butterworth  is  a  township  in  parish  is  conterminous  with  Rochdale 
the  parish  of  Rochdale;    Rochdale      manor. 
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the  said  commission  specified/'  witnesses  were  produced,  sworn,  Bbisco 
and  examined,  and  the  place  viewed  by  the  jurors,  and  the  jury  lomaz. 
gave  their  verdict,  which  the  commissioners  caused  to  be  put  in 
writing,  subscribed  by  the  jurors  &c. :  and  the  commissioners 
certified  that  they  had  caused  the  said  commons,  wastes,  and 
moors,  bordering  betwixt  either  of  the  manors,  to  be  set  forth 
&c.,  and  returned  and  certified  the  commission,  verdict,  inter- 
rogatories, &c.,  "unto  your  good  Lordship (i)  into  this  honourable 
Court,  referring  the  same  to  your  grave  consideration."  This 
was  signed  by  the  three  commissioners. 

Thirdly,  the  above  mentioned  verdict  of  the  jury,  as  follows. 
**  The  jury,  upon  full  evidence  on  both  parts,  and  view  of  the 
commons  and  wastes  in  question,  do  *find  and  say  upon  their  [  *203  ] 
oaths,  that  the  rain  water  falling  upon  the  mountains,  wastes, 
and  hUls  betwixt  the  manor  of  Bishworth  and  the  manors  of 
Rochdale  and  Butterworth  is  or  causeth  the  bounder,  and 
divideth  betwixt  the  said  manors,  that  is  to  say,  for  so  much 
of  the  said  commons  as  through  which  the  said  rain  water 
descendeth  towards  the  West  Sea,  the  same  wastes  are  parcel 
of  the  manor  of  Bochdale  and  Butterworth,  and  for  such  part 
of  the  said  wastes  as  the  said  rain  water  descendeth  and  passeth 
through  towards  the  East  Sea,  the  same  wastes  are  parcel  of 
the  manor  of  Bishworth :  and  also  find  that  one  heap  of  stones 
at  the  upper  end  of  Blagegate  is  a  bounder  betwixt  the  said 
manors." 

The  defendants'  counsel  objected  that,  even  supposing  evidence 
of  the  boundary  between  Bishworth  and  Bochdale  to  be  admis- 
sible, these  documents  could  not  be  received.  His  Lordship 
received  the  evidence. 

The  defendants  gave  parol  evidence  to  show  that  the  boundary 
between  Wakefield  and  Bochdale  lay  to  the  east  of  the  ridge 
separating  the  eastward  and  westward  drainages ;  and  also  put 
in  another  commission  duly  proved,  from  the  Duchy  Court  of 
Lancaster,  of  14  Car.  I.,  reciting  the  grant  of  the  manor  and 
lordship  of  Bochdale  to  Edward  Bamsay  and  Bobert  Bamsay 
in  fee  farm,  and  that  doubts  and  questions  had  arisen  and  were 
likely  to  arise  touching  its  boundaries,  by  the  neighbouring 
(1)  Apparently  the  Chancellor  of  the  Duchy. 
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Bbiscx)      lords,  who  pretended  parcel  of  the  wastes  of  the  said  manor  to 

LoM AX.      belong  to  their  manors  adjoining ;  and  that  there  was  no  perfect 

and  exact  survey  extant,  whereby  the  boundaries  were  not 

known,  for  want  whereof  inconveniences  were  likely  to  ensue; 

and  directing  commissionefs  to  make  a  survey  of  Rochdale 

manor,  &c.,  call  witnesses,  impannel  juries  &c. :  and  the  sheriff 

[  *2M  ]      was  directed  to  ^summon  a  jury.    The  defendants  also  produced 

the  return  to  the  commission  last  mentioned,  with  the  verdict 

of  the  jury,  describing  the  boundary,  which,  as  the  defendants 

contended,  supported  their  case.     These  documents  were  duly 

authenticated  as  records  of  the  Duchy  coming  from  the  proper 

custody. 

Verdict  for  the  plaintiff  on  the  above  and  other  issues. 

In  Michaelmas  Term,  1886,  CoUman  obtained  a  rule  for  a  new 

trial,  on  the  ground  of  the  reception  of  improper  evidence. 

Cressweli  now  showed  cause: 

There  are  two  questions :  first,  whether  any  evidence  of  the 
boundary  between  Bishworth  and  Bochdale  was  admissible; 
secondly,  whether  the  commission,  certificate,  and  inquisition 
of  18  Gar.  I.  were  proper  evidence  of  such  boundary.  First, 
the  fact,  that  the  division  of  the  drainage  formed  the  boundary 
between  Bochdale  and  Bishworth,  was  strong  evidence  of  the 
probability  that  the  same  division  constituted  the  boundary 
between  Bochdale  and  Wakefield,  Wakefield  and  Bishworth 
being  contiguous  manors,  both  lying  to  the  east  of  Bochdale. 
The  case  resembles  Jones  v.  WiUiams  (i).  But,  further,  the 
question  being  as  to  the  limits  of  Bochdale  manor,  a  perambula- 
tion of  that  manor  might  be  given  in  evidence ;  and  it  could  not 
be  contended  that  so  much  only  of  the  perambulation  as  applied 
to  the  boundary  between  Bochdale  and  Wakefield  could  be 
shown.  Then  any  evidence  of  the  boundary  must  be  subject 
to  the  same  rule  as  a  perambulation.  It  is  clear  that  the  defen- 
dants, who  were  to  show  affirmatively  that  Bochdale  included 
[  •205  ]  the  locus  in  *quo,  might  have  proved  the  whole  boundary  of 
Bochdale :  the  plaintiff,  therefore,  was  entitled  to  do  the  same. 
Further,  if  Bishworth  be  considered  as  part  of  Wakefield  manor, 

(1)  4G  R.  fi.  Gil  (2  M.  &  W.  326). 
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the  boundary  to  which  the  evidence  related  is  in  fact  part  of  Bbiboo 
the  boundary  between  Wakefield  and  Bochdale.  Secondly,  lom'ax. 
considering  the  question  as  between  the  manors  of  Bochdale 
and  Bishworth,  the  commission  and  proceedings  tinder  it  were 
evidence  of  the  boundary.  In  a  suit  for  tithes,  the  question 
being  as  to  the  existence  of  a  modus,  it  was  held  that  inter- 
rc^tories  and  answers  in  an  ecclesiastical  suit  for  tithes, 
between  a  former  rector  and  a  former  owner  of  the  same  lands, 
might  be  given  in  evidence,  the  libel  and  answer  in  that  suit 
being  lost.  Here  the  former  owners  of  Bochdale  and  Bishworth 
appear  to  have  been  parties  to  the  proceeding.  Richards  v. 
BoMsett  (1)  will  be  cited  on  the  other  side.  There  a  presentment 
of  the  homage  of  a  manor,  that  certain  land  was  common  within 
the  manor,  and  that  a  tenant  of  a  farm  in  the  manor  had  no 
exclusive  right  to  the  land,  as  he  claimed,  was  held  not  to  be 
evidence  against  a  subsequent  tenant  of  the  same  farm  now 
claiming  such  exclusive  right.  The  issue  there  was  not  on  a 
question  of  boundary,  but  on  a  claim  to  a  definite  piece  of  land. 
And  the  question  as  to  the  right  claimed  was  not  public,  as  that 
between  the  two  manors  in  this  case :  neither  was  the  former 
tenant  a  party  to  the  proceeding,  as  here  the  former  owners  of 
the  two  manors  were ;  so  that  it  could  not  be  considered  as  an 
award,  for  want  of  mutuality.  Beputation  is  evidence  of  the 
boundary  of  a  manor,  though  there  *may  have  been  disputes  [  *^^  ] 
on  the  matter  for  a  long  time ;  Nicholls  v.  Parker  (2)  and,  had 
the  question  in  Richards  v.  Bas8ett{i)  been  a  public  one,  or 
relating  to  a  boundary,  the  evidence  might  have  been  receivable 
as  of  reputation. 

(CoLBRiDOE,  J. :  The  objection  to  evidence  of  reputation  was, 
that  it  appeared  to  be  post  litem  motam.) 

Here  the  question  seems  to  have  been  amicably  raised :  if  there 
was  any  lis  tnota,  it  was  not  that  now  before  the  Court ;  so  that 
the  case  falls  within  the  principle  of  Freeman  v.  Phillipps  (3)< 
The  doctrine  as  to  Us  mota  may  perhaps,  upon  the  authority  of 

(1)  ^  R.  B.  529  (10  B.  &  C,  657).  (3)  16  R.  B.  524  (4  M.  &  S.  486). 

(2)  12  B.  B.  542  (14  East,  331,  n.). 
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Bbisco  the  case  last  cited,  be  considered  to  have  been  carried  too  far  in 
LoMAx.  Richards  v.  Bassett  (i).  Verdicts  are  evidence  in  the  nature  of 
reputation ;  they  are  post  litem  ttiotani ;  but  it  is  not  the  same  lis 
as  that  in  which  they  are  made  evidence.  Further,  the  homage, 
in  Richards  v.  Bassett  (i),  had  no  power  to  try  the  right  of  the 
individual  to  the  land;  but  the  Grown  was  undoubtedly  competent 
to  issue  this  commission  to  ascertain  the  boundaries  of  its  own 
manors  upon  petition. 

(The  Court  expressed  a  doubt  whether  the  evidence  showed 
that  the  manors  had  been  held  under  the  Duchy  at  the  time  of 
the  commission  issuing.) 

The  case  may  be  put  upon  the  general  power  of  the  Duchy 
Court  to  issue  such  commissions.  The  verdict,  therefore,  goes 
farther  than  reputation :  Reed  v.  Jackson  (2).  In  Rogers  v. 
Wood{d)  a  document  offered  as  a  decree  was  held  not  admis- 
sible, as  not  proceeding  from  a  Court  known  to  the  law :  here 
the  commission  acted  under  the  recognised  authority  of  the 
Duchy  Court. 

[  *207  ]  (Coleridge,  J. :   The  power  of  a  *court  of  equity  to  issue 

commissions  for  ascertaining  boundaries,  is  shown  in  Maddock*s 
Practice  of  the  Court  of  Chancery  (4).) 

There  was  good  ground  here  for  exercising  that  power,  as  tho 
owners  of  the  contiguous  manors  both  petitioned  on  account  of 
the  difficulty  of  ascertaining  the  boundary. 

(Starkie  and  Joseph  Addison ^  on  the  same  side,  were  stopped 
by  the  Court.) 

Alexander  and  Tomlinson,  contra : 

First,  the  question  was  not  as  to  the  boundary  of  Bochdale 
manor  generally,  but  as  to  the  boundary  between  it  and 
Wakefield.  The  evidence  should  have  been  confined  to  the 
lociut  in  quo.     To  infer  the  physical  nature  of  the  boundary  of 

(1)  34  B.  B.  529  (10  B.  &  C.  657).    (4)  Vol.  I.  p.  38,  Book  H.  ch.  £. 

(2)  6  B.  B.  283  (I  East,  355).      (3rd  ed.). 

(3)  36  B.  B.  554  (2  13.  &  Ad.  245). 
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Wakefield  from  that  of  the  boundary  of  Rishworth  would  be  Bbibco 
as  incorrect  as  to  infer  the  existence  of  a  custom  in  one  manor  lomax. 
from  its  existence  in  a  manor  adjoining,  which  cannot  be  done : 
Doe  d.  Foster  v.  Sisson  (i).  Secondly,  the  proceedings  under 
the  commission  of  18  Gar.  I.  were  not  evidence,  either  as  an 
award,  or  as  being  in  the  nature  of  a  decree  or  verdict,  or  as 
reputation.  They  could  not  be  evidence  as  an  award,  for  want 
of  mutuality  between  the  present  litigants,  even  admitting  the 
parties  to  the  proceedings  to  have  mutually  submitted  to  the 
decision  of  the  Duchy  Court.  The  defendants  here  could  not 
have  treated  the  proceedings  as  an  award :  for  the  lord  of  the 
manor  of  Wakefield  was  not  a  party  to  them.  Neither,  therefore, 
could  the  lord  of  the  manor  of  Wakefield  have  used  them  against 
the  lord  of  the  manor  of  Bochdale.  It  is  not  enough  that  the 
claim  of  the  present  plaintiff  may  be  analogous  to  that  of  the 
former  owners  of  Rishworth.  In  Doe  d.  Foster  v.  The  Earl  of 
Derby  (2)  *the  party,  against  whom  the  evidence  taken  on  the  [  *208  ] 
former  ejectment  was  offered,  was  much  more  nearly  privy  to 
the  party  who  gained  the  former  verdict  than  these  defendants 
are  to  the  former  owners  of  Rishworth,  even  taking  into  con- 
sideration the  fact  of  Rishworth  having  formerly  been  a 
subinfeudation  of  Wakefield.  The  fact  that  the  party  offering 
the  evidence  had  had  no  power  to  cross-examine  on  the  first 
occasion  was  relied  on  as  showing  it  to  be  inadmissible  on 
the  second. 

(Patteson,  J.:  On  the  assumption  that  evidence  as  to  the 
boundary  between  Rishworth  and  Rochdale  was  admissible, 
must  we  not  allow  all  that  would  be  evidence  in  a  dispute  as 
to  that  boundary?) 

The  objection  arises,  at  this  step,  not  simply  from  the  question 
being  varied,  but  from  the  parties  not  being  privy  to  the  former 
proceedings.  Doe  d.  Foster  v.  The  Earl  of  Derby  (2)  shows  that 
the  same  objection  exists  to  a  verdict  as  to  depositions ;  for  in 
that  case  the  question  as  to  the  admissibility  of  the  evidence  was 
treated  as  if  the  former  verdict  itself  had  been  offered ;  and  in 

(1)  12  East,  62.  (2)  40  B.   E.  423  (1   Ad.  &  El. 

783). 
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Bbibco  1  Phil,  on  Ev.  827  (i),  where  the  admiBsibility  of  a  verdict  with 
LoMAz.  reference  to  the  parties  is  discussed,  it  is  said,  "  The  same  rale 
applies  to  depositions  as  well  as  to  verdicts."  And,  further,  a 
verdict  is  admissible  only  where  judgment  has  followed:  in  the 
case  of  a  feigned  issue  there  must  be  a  decree :  Bull.  N.  P.  284, 
and  Montgomerie  v.  Clarke  (2),  there  cited:  and  depositions  are 
admissible  only  where  they  have  been  followed  by  a  decree :  but 
here  nothing  has  been  done  since  the  return  of  the  verdict.  The 
certificate  of  the  commissioners  concludes  with  referring  the 
matter  to  the  Chancellor  of  the  Duchy:  and  the  defendants 
[  *209  ]  ^proved  that  a  commission  issued  the  next  year  to  ascertain 
the  boundary  of  Bochdale  manor,  which  shows  that  the  previous 
proceedings  were  incomplete.  In  Reed  v.  Jackson  (3)  the  record 
seems  to  have  been  completed.  Next,  the  proceedings,  if  not 
admissible  as  a  verdict  simply,  were  not  admissible  as  reputation. 
The  verdict  is  a  finding  on  evidence :  the  depositions  therefore 
are  the  evidence  of  reputation :  the  verdict  is  only  the  inference 
which  a  jury,  taken  from  the  whole  county,  draw  from  evidence 
of  reputation  given  to  them.  This  was  the  view  taken  in 
Rogers  v.  Wood  (4), 

(GoLEBiDGE,  J. :  In  cases  where  a  verdict  has  been  held  to  be 
evidence,  was  it  ever  inquired  whether  the  jurors  had  personal 
knowledge  of  the  matter  ?) 

A  verdict  is  given  in  evidence  as  part  of  proceedings  followed  by 
judgment. 

(GoLEBiDOE,  J.  :  Was  such  enquiry  ever  made  as  to  the 
knowledge  of  the  Judges  ?) 

A  verdict  and  judgment  are  not  received  as  evidence  of  reputa- 
tion at  all :  if  they  were,  such  an  inquiry  would  be  necessary. 
They  are  received  as  substantive  proof  of  a  fact :  but  here  the 
proceedings  cannot  be  so  received,  from  their  incompleteness. 
Further,  there  was,  on  the  face  of  the  former  proceedings,  a 
lis  inota ;  therefore  Richards  v.  Basseit  (6)  applies ;  and  Rex  v. 

(1)  7th  ed.  (4)  36  B.  E.  554  (2  B.  &  Ad.  245). 

(2)  Bull.  N.  P.  234.  (5)  34  B.  B.  529  (10  B.  &  C.  657). 

(3)  6  B.  B,  283  (1  East,  355), 
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Cotton  (1)  is  to  the  same  effect.    It  is  questionable  whether  the       Bbisco 
case  of  Nicholls  v.  Parker  (2)  woald  now  be  supported  to  the       lom'ax. 
full  extent  of    the    inference    sought    to  be   drawn   from  it. 
liAwaEMCB,  J.,  in  the  Berkeley  Peerage  case,  objects  to  "  declara- 
tions post  litam  motam,  not  merely  after  the  commencement  of 
the  law  suit,  but  after  the  dispute  has  arisen  "  (3).   In  *Freeman      [  *2io  ] 
V.  Phillipps  (4)   the   custom    litigated  was  different  from  the 
custom  in  dispute  in  the  former  case.    Again,  this  was  not  a 
matter  of  public  interest,  but  merely  a  question  between  the 
owners  of  two  adjacent  manors:  reputation  therefore  was  not 
evidence.    In  Weeks  v.  Sparke  (5)  Lord  Ellbnbobouoh  questioned 
the  principle  on  which  evidence  of  reputation  had  been  admitted 
even  in  cases  of  public  right :  the  line  ought,  at  least,  not  to 
be  extended. 

(LiTTLEDALE,  J.  referred  to  Tooker  v.  Duke  of  Beaufort  (6).) 

There  the  Grown  was  interested:  and  inquisitions  returned, 
whete  the  Grown  is  party,  are  held  to  be  conclusive  if  not 
traversed  (7). 

LiTTLBDALB,  J.  (S)  : 

The  question  is  not  as  to  the  effect  of  the  evidence,  but 
whether  it  was  admissible.  I  think  it  was.  The  case  is  very 
like  Tooker  v.  Duke  of  Beaufort  (6).  In  Ghancery  it  'has  always 
been  customary  to  issue  commissions  for  ascertaining  boundaries : 
it  was  therefore  competent  to  the  Duchy  Gourt  to  do  so,  the 
proceedings  there  being  in  the  same  nature  with  those  in 
Chancery.  The  commission,  then,  went  down,  directing  the 
sheriff  to  issue  his  precept  to  return  a  jury,  who  were  to  hear 
the  evidence  and  determine  the  fact.  It  is  true  that  their 
verdict,  when  found,  was  not  followed  up  by  any  decree :  and, 
perhaps,  to  make  the  proceedings  conclusive  between  the  parties, 

(1)  3  Gamp.  444.  (4)  16  B.  B.  524  (4  M.  &  S.  486). 

(2)  12  B.  B.  542  (14  East,  331,  n.).  (5)  14  B.  B.  546  (1  M.  &  S.  686). 
See  Barraclough  v.  Johnwn,  p.  506,  (6)  1  Burr.  146. 

onfo  (8  Ad.  &  M.  99).  (7)  1  Stark.  £v.  261  (2nd  ed.). 

(3)  I  Phil.  £t.  245  (7th  ed.) ;  p.  275         (8)  Lord   Denman,    Oh.    J.    was 
(SUi  ed.):    14  B.  B.  782  (4  Camp,      absent. 

411). 
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Bbibco  there  shoald  be  a  decree.  But,  without  being  conclusive,  it  is 
LoiiAx.  evidence  between  the  owners  of  the  manors  of  Bishworth  and 
Bochdale.  On  a  question  of  boundary,  mere  reputation  is 
evidence.  But  I  put  this  as  a  verdict,  not  as  reputation.  It 
[  •211  ]  is  a  trial  by  witnesses  competent  to  speak  to  *the  fact.  Now, 
reputation  being  evidence,  the  verdict  must  be  evidence,  as  was 
said  in  Reed  v.  Jackson  (i) ;  and  this,  though  the  former  pro- 
ceeding was  between  different  parties.  It  is  not  reputation; 
but  it  is  as  good  evidence  as  reputation.  But  then  it  is  con- 
tended that  the  verdict  was  found  after  the  dispute  had  arisen, 
and  is  therefore  objectionable  by  analogy  to  the  rule  as  to 
reputation,  because  the  jury  or  witnesses  were  liable  to  preju- 
dice. This  might  be  objected  in  all  cases  where  a  verdict  is 
given  in  evidence.  But  here,  in  fact,  it  does  not  appear  that 
any  dispute  was  actually  depending,  only  that  the  parties  wished 
to  prevent  disputes  which  were  likely  to  arise.  That  is  not  an 
uncommon  case :  parties  often  resort  to  Chancery  in  a  similar 
manner  to  prevent  disputes.  Here  then  was  not  a  lis  mota; 
consequently,  I  think  this  verdict  is  evidence  between  the 
owners  of  the  manors  of  Wakefield  and  Bochdale.  We  know 
that,  when  there  is  a  dispute  whether  a  piece  of  land  belongs 
to  a  waste  or  to  the  owner  of  the  land  adjoining,  evidence  is 
allowed  respecting  the  land  to  a  great  distance.  This  was  lately 
carried  very  far  in  the  Common  Pleas  (2).  Evidence  that  the 
boundary  between  Bishworth  and  Bochdale  is  continuous  with 
that  which  the  plaintiff  asserts  to  be  the  boundary  between 
Wakefield  and  Bochdale  was  evidence  for  the  jury  in  support 
of  the  plaintiff's  claim,  resting  upon  the  extreme  improbability 
of  the  boundary  being  varied.  The  rule  must  therefore  be 
discharged. 

Pattbson,  J. : 
The   first  question   is,  whether  evidence  of   the    boundary 
[  *212  ]      between  Bishworth  and  Bochdale  was  ^admissible.    This  cannot 
be  decided  on  the  ground  of  Bishworth  manor  having  been  a 

(1)  6  B.  E.  355  (1  East,  355).    See  33  B.  R  487  (7  Bing.  332).    S.  C.  in 
the  judgment  of  Lawhekcb,  J.  error,  on  a  bill  of  exceptions  at  the 

(2)  The  learned  Judge  probably  second  trial,  2  Bing.  N.  C.  102. 
alluded  to  Dm  d.  Barrett  v.  Kempt 
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sabinfeadatim  of  Wakefield,  without  more  distinct  proof  whether  bbisoo 
Wakefield  and  Bishworth  were  separated  at  the  time  to  which  lomax. 
the  evidence  as  to  the  boundary  of  Bochdale  relates.  Had  there 
been  evidence  clearly  applicable  to  a  time  before  the  separa- 
tion, there  could  have  been  no  doubt  that  it  would  have  been 
admissible.  But  still  we  have  this  strong  circumstance :  that 
the  line  to  which  the  evidence  applies  does  abut  on  the 
boundary  of  Bochdale;  and  certainly  the  dispute  here  is  as 
to  the  boundary  of  Bochdale.  I  feel  great  difficulty  in  rejecting 
evidence  of  any  part  of  the  boundary  of  Bochdale.  For,  as 
was  urged  by  Mr.  Cresgwelly  a  perambulation  of  Bochdale  might 
be  proved  ;  and  the  proof  might  begin  at  any  point ;  it  would 
not  be  necessary  to  begin  at  the  particular  spot  in  dispute. 
I  think,  therefore,  that  evidence  might  be  given  of  a  line 
forming  the  boundary  between  Bishworth  and  Bochdale,  pursued 
up  to  the  spot  in  question  here.  The  second  question  is,  how 
this  boundary  between  Bishworth  and  Bochdale  may  be  proved. 
On  this  I  have  felt  more  difficulty.  It  is  not  easy  to  distinguish 
Tooker  v.  The  Duke  qfBeaufm*t  (i)  from  the  present  case.  There 
the  inquisition  was  not  between  the  parties  to  the  subsequent 
litigation;  and  the  evidence  was  objected  to  on  that  ground, 
but  admitted.  Now  it  is  certainly  difficult  to  say  that  a  verdict 
can  be  received  merely  as  evidence  of  reputation ;  for  a  jury 
are  summoned  from  the  body  of  the  county  at  large,  and  are 
not  themselves  likely  to  know  the  matter.  But  that  argument, 
if  it  were  to  prevail,  would  exclude  all  evidence  of  verdicts: 
for  a  jury  do  not  find  upon  knowledge  of  their  own ;  so  *that  [  '213  ] 
the  verdict  never  could  be  reputation,  nor  quite  analogous  to 
it.  Yet,  where  a  matter  has  been  before  a  jury,  the  verdict  is 
generally  given  in  evidence  as  a  sort  of  reputation,  if  I  may 
BO  term  it.  I  confess  that  it  does  not  stand  on  the  footing  of  a 
verdict  between  the  parties,  and  conclusive  upon  them,  where 
it  is  not  followed  by  a  decree.  But  I  do  not  think  that,  in  order 
to  make  the  verdict  admissible  between  the  owners  of  Bishworth 
and  Bochdale,  it  was  necessary  that  there  should  be  a  decree. 
Then,  as  between  the  owners  of  Wakefield  and  Bochdale,  what- 
ever is  admissible  must  no  doubt  be  mutually  admissible :  so 

(1)  1  Bur.  146. 
B.B. — ^VOL.  XLVn.  36 
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Bbisoo       that,  if  the  evidence  would  not  be  admissible  against  the  plain- 
LoMAx.      tiff>  it   is  not  evidence  for  him.    But  the  verdipt  here  would 

be,  though  not  on  the  same  footing  as  a  verdict  inter  partes, 

admissible  evidence  on  either  side. 

GOLERIDOE,  J. : 

I  think  that,  as  between  the  owners  of  Bochdale  and  Wake- 
field, evidence  might  be  given  of  the  boundary  between  Boch- 
dale and  Bishworth.  The  objection  confounds  the  question, 
what  the  issue  is,  with  the  question,  what  is  applicable  to  it : 
whereas  evidence  is  not  strictly  confined  to  the  direct  issue. 
Some  facts  prove  an  issue  directly,  some  incidentally.  But 
whatever  throws  light  on  the  question  at  issue  is  evidence,  if 
properly  proved.  Thus  here,  the  question  is,  what  is  the 
boundary  of  the  plaintiff's  property?  And  it  was  proved  that 
his  property  was  conterminous  with  the  manor  of  Wakefield : 
thus  the  boundary  of  the  manor  of  Wakefield  became  evidence. 
Then  did  the  evidence  of  the  boundary  between  Bishworth  and 
[  *214  ]  Bochdale  throw  light  on  the  question  at  issue?  Clearly  it  *did. 
In  numerous  cases  a  natural  boundary  between  two  estates  is 
also  the  natural  boundary  between  the  next  adjoining  estates, 
as  in  the  instance  of  an  arm  of  the  sea,  or  a  navigable  river. 
So  here,  the  evidence  that  the  ridge  separating  the  fall  of  the 
water  was  the  boundary  between  Bishworth  and  Bochdale  was 
also  evidence  that  it  was  the  boundary  between  Wakefield  and 
Bochdale.  Mr.  Cresswell  urged  that  the  defendants  might  have 
shown  the  whole  boundary  of  Bochdale,  and  that  therefore  the 
plaintiff  was  entitled  to  give  opposite  evidence  to  the  same 
extent ;  and  this  argument  was  not  answered.  Then  comes  the 
question,  whether  this  documentary  evidence  was  admissible. 
That  must  be  tried  exactly  as  if  the  collateral  matter  of  inquiry 
were  the  actual  issue.  Now  it  appears  that  the  owners  of 
Bishworth  and  Bochdale  applied  to  the  Duchy  Court,  which 
has  the  same  authority  as  the  Grown,  and  stated  that  disputes 
had  arisen,  and  that,  upon  their  petition,  a  commission  issued 
directing  the  sheriff  to  summon  jurors,  who  attended,  and  found 
the  verdict.  Then,  first,  did  the  question  admit  of  such  proof  ? 
And,  secondly,  was  the  proof  given  in  an  authentic  way?  First, 
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on  the  question  of  a  boundary  between  two  owners,  no  doubt  bbiboo 
reputation  is  admissible.  And  verdicts  are  evidence  where  lomax. 
reputation  is  admissible,  as  between  third  parties.  This  dis- 
tinguishes the  case  from  Doe  dem.  Foster  v.  The  Earl  of 
Derby  (i).  For,  though  here  the  defendants  had  no  power  of 
cross-examining  the  witnesses  on  the  former  proceeding,  that 
is  no  more  than  occurs,  for  instance,  in  questions  as  to  tolls, 
where  payment  of  *tolls  by  third  parties  is  evidence.  Then,  [  •216  ] 
secondly,  as  to  the  necessity  of  a  decree  or  judgment  to  render 
the  verdict  admissible.  That  necessity  exists  only  where  it  is 
sought  to  bind  parties  conclusively  by  the  finding.  But  here 
the  verdict  is  not  offered  as  conclusive  evidence,  but  as  evidence 
in  the  nature  of  reputation.  It  is  not  precisely  evidence  of 
reputation :  but  it  has  always  been  held  that,  in  questions 
where  reputation  is  admissible,  verdicts  may  be  given  in 
evidence  against  third  parties;  and  mutuality  is  then  not 
essential.  Then  is  this  in  the  nature  of  a  verdict?  If  it 
were  merely  a  verdict  found  by  a  jury  summoned  by  the 
parties,  it  would  amount  to  nothing.  But  here  we  must 
assume  that  the  Duchy  Court  had  power  to  issue  the  commis- 
sion. If  so,  the  verdict  is  as  complete  as  if  it  were  given  at 
Nisi  Prius.  Therefore  the  inquiry  was  relevant :  and,  this 
being  a  question  upon  which  reputation  was  admissible,  a 
verdict,  found  under  competent  authority,  was  good  evidence. 

Rule  discliarged. 


KNIGHT  V.  CLEMENTS  and  Another  (2).  im, 

(8  Adol.  &  Ellis,  21^—221 ;  S.  0.  3 N.  &  P.  375;  1  W.  W.  &  H.  280 ;  7  L.  J.         -^^• 
(N.  S.)  Q.  B.  144 ;  2  Jur.  395.) 


Where  a  bUl  of  exchange,  produced  on  a  trial,  appears  to  have  been 
altered,  the  jury  cannot,  on  inspection  of  the  bill,  without  other  proof, 
decide  whether  it  was  altered  at  the  time  of  making  or  at  a  subsequent 
period. 

Where  a  bill  was  drawn  upon  a  two  months'  stamp,  and  had  begun 
with  the  words  *'  Three  months  after  date,"  but  the  word  **  three  "  had 
been  defaced  (as  if  blotted  while  the  ink  was  wet),  and  "two''  written 

(1)  40  R,  R.  423  (1  A.  &  E.  783),        Followed  in  Clifford  v.  Parker  (1841) 

(2)  Cited  and  explained  in  Byram      2  Man.  &  Gr.  909.— R.  C. 
T.   Thompson  (1839)  11  A.  &  E.  31. 

8&-2 


[215] 
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Knight  upon  it,  and  *'  two  '*  written  again  underneath,  and  the  plaintiff,  who 

V.  put  in  the  bill  at  Nisi  Prius,  offered  no  eridenoe  to  account  for  these 

Glkments.  alterations :  Held,  that  the  document,  by  itself,  was  no  evidence  to  go 

to  the  jury  of  the  alterations  having  been  made  at  the  original  writing 

of  the  bill.    And  (issue  having  been  joined  on  a  plea  of  wm  aoctpit\ 

that  the  plaintiff  must  be  nonsuited  (1). 

Assumpsit  by  indorsee,  against  defendants  as  acceptors,  of  a 
bill  of  exchange,  payable  two  months  after  date.  Plea,  that 
[  ^216  ]  defendants  did  not  accept.  Issae  *thereon.  At  the  trial,  before 
Coleridge,  J.,  at  the  Liverpool  Summer  Assizes,  1886,  the  bill 
was  produced.  The  acceptance  appeared  to  have  been  written 
before  the  bill.  The  bill  began,  ''Two  months  after  date, 
pay,"  &c.;  but  it  appeared,  on  inspection,  that  the  first  word 
had  originally  been  ''  three;"  traces  of  that  word  were  visible, 
as  if  blurred  while  the  ink  was  wet,  and  upon  them  the  word 
''  two  "  was  written ;  and  *'  two  "  was  again  written  underneath. 
The  stamp  was  suflScient  only  for  a  bill  at  two  months.  The 
defendants'  counsel  insisted  that  the  plaintiff  must  show,  by 
extrinsic  evidence,  that  the  bill  was  altered  before  it  was 
negotiated.  For  the  plaintiff  it  was  contended  that  the  jury 
might  form  an  opinion  on  this  point  from  an  inspection  of  the 
bill  itself,  without  other  proof;  and  no  further  evidence  was 
given.  The  learned  Judge  placed  the  bill  in  the  hands  of  the 
jury,  and  desired  them  to  say  whether  the  alteration  had  been 
made  before  or  after  the  instrument  was  negotiated,  giving 
leave  to  move  for  a  nonsuit  if  the  Court  should  be  of  opinion 
that  there  was  no  evidence  to  go  to  the  jury  on  this  point. 
The  jury  found  that  the  bill  was  altered  in  time;  and  the 
plaintiff  had  a  verdict. 

Cresstvell,  in  the  next  Term,  moved  for  a  nonsuit,  on  the 
ground  taken  at  the  trial.  He  admitted  that  the  appearances 
on  the  bill,  if  there  had  been  other  evidence,  could  not  have 
been  withdrawn  from  the  attention  of  the  jury;  but  he  con- 
tended that  those  appearances,  by  themselves,  though  they 
might  entitle  the  jury  to  say  that  an  alteration  had  taken 
place,  could  not  be  evidence  of  the  time  at  which  it  was  made. 
A  rule  nisi  was  granted. 

(1)  See  the  Bills  of  Exchange  Act,  1882  (45  &  46  Vict,  c,  61),  s.  64.— B.  C. 
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Totnlinson  now  showed  cause  :  Kni«ht 

r. 

It  must  be  admitted  that  the  question  as  to  the  time  of  Clbments. 
altering  might  be  raised  under  a  plea  of  non-acceptance,  [  ^^^  ] 
according  to  Cock  v.  Coxwell  (i),  and  consistently  with  Sibley 
V.  FUher  (2).  Then,  is  it  an  invariable  rule  that,  if  an  instru- 
ment be  produced  for  the  plaintiff  with  an  apparent  alteration, 
he  must  account  for  it  by  extrinsic  evidence,  or  be  nonsuited  ? 
Or,  where  the  appearances  are  such  as  on  the  present  bill, 
may  not  the  jury  form  a  judgment,  by  their  own  inspection, 
as  to  the  circumstances  under  which  it  was  altered?  There 
is  much  difference  between  the  case  in  which  an  instrument 
has  evidently  been  complete  once,  and  then  altered,  and  that 
in  which  it  may  reasonably  be  inferred  that  the  writing  never 
was  complete  except  in  its  present  form,  as  where  the  party 
writing  the  document  has  drawn  his  pen  through  a  word 
and  substituted  another,  currente  calamo. 

(Lord  Denhan,  Gh.  3. :  Here  the  bill  may  have  been  altered 
when  wet,  or  else  after  it  was  complete.  That  is  the  difficulty 
of  going  into  any  speculation  on  the  mere  appearance.) 

The  latter  supposition  is  very  improbable  here.    The  probability 

is  that  the  drawer  first  wrote  ''  three,"  and  then,  observing  that 

the  stamp  was  insufficient,  blotted  the  word  and  wrote  **  two  " 

apon  it,   and  then,   thinking    that   not    plain  enough,   wrote 

'*  two  "  again  underneath.     The  first ''  two  "  is  perfectly  legible. 

It  was  competent  to  the  jury  to  say,  on  these  appearances, 

whether  the  alteration   was   made  at  once  in  the  course  of 

writing,  or  whether  the  bill  had  ever  had  complete  existence 

in  a  form  differing  from  its  present  one.    In  Johnson  v.  The 

*Duke  of  Marlborotigh  (3),  where  the  plaintiffs,  suing  as  indorsees,       [  •218  ] 

produced  a  bill  which  had  apparently  been  altered  in  date, 

Abbott,  J.  required  them  to  prove  that  the  alteration  had  been 

made  before  acceptance ;  but  he  laid  down  no  inflexible  rule. 

In  Henman  v.  Dickinson  (4)  it  was  held  that  the  party  producing 

(1)  41  B.  B.  721  (2  Cr.  M.  &  B.    (3)  2  Stark.  313. 

291 ;  5  Tyr.  1077.  (4)  30  B.  R  685  (5  Bing.  183). 

(2)  7  A.  &  £.  444 ;  2  N.  &  P.  430. 
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KiriGHT  an  altered  bill  mast  accoant  for  the  alteration;  but  there  it 
Clements.  Beems  to  have  been  clear  that  the  bill,  when  produced,  was  in 
a  state  different  from  that  in  which  it  had  once  existed.  In 
Bishop  V.  Chambre  (i)  there  was  some  doubt  whether  or  not 
the  note  had  been  altered  after  completion  ;  and  Lord  Tenterden 
left  it  to  the  jury  to  judge  of  this  point  from  inspection.  Had 
there  been  no  doubt,  a  nonsuit  must  have  been  directed.  The 
question,  whether  a  bill  had  been  altered  or  not,  and  whether 
certain  words  had  been  added  before  or  after  acceptance,  was 
left  to  the  jury  on  inspection,  in  Taylor  v.  Mostly  (2). 

Cresswell  and  Crompton,  eontrd : 

There  was  no  evidence  for  the  jury  that  the  alteration  of  this 
bill  was  made  before  it  was  negotiated.  In  Bishop  v.  Chambre  (i) 
the  note  was  submitted  to  the  jury ;  but  that  was  to  ascertain 
whether  there  had,  in  fact,  been  an  alteration  or  not.  If  it 
appears  that  the  bill  was  altered,  the  party  relying  on  the 
instrument  must  account  for  the  alteration.  Every  person 
who  takes  such  a  bill  must  know  the  burden  with  which  he 
takes  li,  and  should  be  prepared  to  account  for  any  thing 
suspicious  in  its  appearance.  The  acceptor  may  not  have  it 
in  his  power  to  do  so ;  for  he  may  have  had  no  reason  to 
expect  that  it  would  be  produced  in  the  altered  form.  Conjec- 
[  *219  ]  tures  may  be  made  ^variously  on  each  side ;  and  a  jury  should 
not  be  asked  to  form  them  without  evidence.  If  they  may  be 
resorted  to,  the  defendant  here  may  suggest  that,  after  the  bill 
was  made,  the  word  "three"  was  smeared  intentionally,  to 
create  the  appearance  of  a  contemporary  alteration.  The  time 
when  the  blot  was  made  requires  proof  as  much  as  any  other 
fact.  There  is  no  instance  where  a  jury  has  been  called  upon 
in  such  a  case  to  decide  anything  by  eye-sight,  except  whether 
the  instrument  was  or  was  not  altered.  In  Johnson  v.  The 
Diike  of  Marlboi'ough  (a)  it  might  have  been  conjectured  that 
the  alteration  was  made  uno  flatu  with  the  drawing  of  the  bill ; 
but  Abbott,  J.  required  evidence  to  be  given  that  the  alteration 
took  place  before  the  acceptance. 

(1)  33  B,  B.  646  (3  Car.  &  P.  55,  (2)  6  Car.  &  P.  273. 

Moo.  &  Mol.  116).  (3)  2  Stark.  313. 
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(Coleridge,  J. :    Sappose,  here,  the  word  "  three  "  had  been      Knioht 
written,  and  a  pen  drawn  through  it,  and  then  the  word  ''  two  "    clsmknts. 
written  continuously  after  it.) 

It  would  appear  there  that  the  word  ''  three"  had  never  formed 
part  of  the  instrument.  The  words,  if  both  were  read,  would  be 
**  three  two  months."  It  would  be  evident,  on  inspection,  that 
the  instrument  had  not,  at  any  time,  been  a  three  months'  bill. 
But  to  allow  inspection  by  a  jury,  for  the  purpose  of  ascertain- 
ing when  an  alteration  was  made,  is,  in  effect,  shifting  the 
onus  of  proof  to  a  dangerous  extent. 

Cur.  adv.  viUt, 

Lord  Dbnman,  Gh.  J.,  in  this  Term  (May  10th),  delivered  the 
judgment  of  the  Court  : 

This  was  an  action  on  a  bill  of  exchange  at  two  months: 
plea,  non  accepiU  The  plaintiff  produced  the  bill,  which  had 
the  word  *''  two  "  (before  months) ;  but  the  letters  of  that  word  [  ^220  ] 
were  written  over  those  of  the  word  "  three,"  and  the  strokes 
composing  the  letters  of  the  latter  word  appeared  to  have  been 
blotted.  The  stamp  was  good  for  a  two  months'  bill,  bad  for 
one  at  three  months.  The  defendant's  counsel  objected  that 
the  party  producing  a  document  is  bound  to  explain  such  an 
ambiguity  appearing  on  the  face  of  it,  and  to  show  distinctly 
that  the  alteration  was  made  before  the  bill  was  negotiated. 
The  plaintiff's  counsel,  not  disputing  this  rule,  argued  that  the 
inspection  of  the  bill  was  alone  sufficient  to  prove  the  alteration 
so  made,  inasmuch  as  the  word  "  three "  plainly  appeared  to 
have  been  blotted  out  while  wet  and  in  the  course  of  the 
writing :  and  my  learned  brother  who  tried  the  cause  placed  the 
bill  in  the  hands  of  the  jury,  and  asked  their  opinion  whether 
they  thought  so,  directing  a  verdict  for  the  plaintiff  if  they  did. 
They  found  that  the  alteration  was  completed  in  time;  and 
their  verdict  was  entered  for  the  plaintiff,  subject  to  a  motion 
for  a  nonsuit  if  the  question  was  improperly  submitted  to  them. 
This  point  was  argued  and  has  been  considered  by  us.  We 
think  the  rule  for  a  nonsuit  must  be  made  absolute. 

The  plaintiff  was  bound  to  prove  a  bill  accepted  payable  at 
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Knight      two  months:   that  which  he  produced   was  accepted,  payable 

Clements,    either  at  two  or  three  months,  with  no  evidence  whether  it  was 

the  one  or  the  other.    The  mode  of  obliteration  might  have 

furnished  arguments  in  favour  of  one  or  the  other  supposition, 

and  material  confirmation  to  any  proof  adduced  as  to  that  fact. 

But,   standing  by  itself,  it  was  obviously  no  better  than  a 

conjecture;  for  the  alteration  might  have  been  too  late,  and 

[  *22i  ]      accompanied  with  a  fresh  marking  by  wet  ink  *rubbed  over  on 

the  instant.     The  case  of  Bishop  v.  Chambre  (i)  was  cited  on  the 

trial  for  the  plaintiff,  and  the  marginal  note  appears  favourable 

to  him.    But  Lord  Tentebden's  proceeding  on  that  occasion 

was,  in  truth,  the  other  way :  he  permitted  the  jury  to  inspect 

the  bill,  to  see  if  there  had  been  any  alteration,  which  there 

manifestly  had,  and  then  decided  against  the  party  producing  it 

for  want  of  proof  that  it  was  made  before  the  instrument  was 

complete. 

Rule  absolute. 


1838.  ROUTLEDGE  v.  RAMSAY  (2). 

May  6, 
_JL  (8  Adol.  &  Ellis,  221—225 ;  S.  C.  3  N.  &  P.  319 ;  1  W.  W.  &  H.  232;  7  L.  J. 

[  221  ]  (N.  S.)  a  B.  156 ;  2  Jur,  789.) 

J.  B.,  a  debtor,  baving  sums  due  to  him,  handed  the  acooimts  to  his 
creditor,  and  wrote  '*  I  give  the  above  aooounts  to  you,  bo  you  must 
collect  them  and  pay  yourself,  and  you  and  I  will  then  be  clear.  J.  E." : 
Held,  that  this  acknowledgment  did  not  imply  a  pronuse  to  pay,  and 
was  no  answer,  under  stat.  9  Geo.  lY.  c.  14,  to  a  plea  of  the  Statute 
of  Limitations. 

Per  Lord  Dsitmak,  Ch.  J. :  Whether  such  a  written  acknowledgment 
be  conditional  or  unconditional  is  a  question  for  the  Court,  not  the  jury, 
except  where  the  document  is  connected  with  other  evidence  affecting 
the  construction. 

Assumpsit  on  a  promissory  note  for  402.,  and  for  goods  sold 
and  delivered  to  the  same  amount.    Plea,  that  the  caoses  of 

(1)  M.  &  M.  116.    LordDsKMAN,  not   appear   to   have   oome   under 

Ch.  J.  in  the  course  of  the  argument  discussion. 

referred  to  S.  C.  at  Nisi  Prius,  33         (2)  See  the  principle  applied  to  a 

B.  R.  646,  3  Car.  &  P.  55,  and  in  case  under  the  statute  3  &  4  Will.  lY. 

Banc,  Danson  &  Lloyd,  83;  in  which  c.  27,  ss.  40,  42,  Holland  v.  Clark 

latter  case  the  point  taken  in  Knight  (1841)  1  T.  &  C.  C.  C.  151,  169.— 

V.  Clements,  supra,  as  to  the  question  B.  C. 
to  be  considered  by  the  jury,  does 
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action  did  not  accrue  within  six  years.     Issue  thereon.     On  the    Routledoe 
trial  before  Coleridge,  J.  at  the  Carlisle  Summer  Assizes,  1836,      ramsay. 
the  plaintiff  put  in  a  paper  dated  less  than  six  years  before  the 
commencement  of  this  action,  addressed  to  the  plaintiff  and 
signed  by  the  defendant.    It  contained  a  list  of  names,  opposite 
to  which  various  sums  were  set  down,  and  below  was  written, 

'^Aldstone,  1  June,  18«S0.  Mr.  Jas.  Boutledge,  I  give  the 
above  accounts  to  you,  so  you  must  collect  them  and  pay  your- 
self, and  you  and  me  will  then  be  clear.    John  Bamsay.*' 

The  plaintiff  had  a  verdict ;  but  leave  was  given  to  move  to  [  222  ] 
enter  a  nonsuit,  il  the  Court  should  think  the  above  document 
no  evidence  in  bar  of  the  statute.  In  Michaelmas  Term,  1836, 
IF.  H.  Watson  moved  for  a  rule  to  show  cause  why  a  nonsuit 
should  not  be  entered  or  a  new  trial  had,  on  the  ground  that  the 
document  produced  was  no  answer  to  the  plea  (1),  and  he  cited 
Tanner  v.  Smart  (2)  and  Whippy  v.  HiUary  (a).  A  rule  nisi  was 
granted. 

KnowUs  now  showed  cause : 
The  plaintiff  was   entitled   to   recover,  having   proved   an 
unqualified  acknowledgment  of  the  debt  within  six  years.    The 
question  whether  this  was  a  conditional  or  an  unconditional 
acknowledgment  was  for  the  jury. 

(Lord  Denman,  Ch.  J.:  It  is  for  the  Court  to  construe  a 
written  document.) 

The  meaning  is  sometimes  a  question  for  the  jury. 

(Lord  Denman,  Ch.  J.:  That  is  where  the  document  is 
connected  with  other  evidence  affecting  the  construction  (4).) 

Then,  the  effect  of  the  writing  was  an  absolute  engagement  to 
pay.    An  acknowledgment  by  one  of  two  joint  acceptors  in 

(1)  He  also  contended,  that  the  (3)  37  B.  B.  450  (3  B.  &  Ad.  399). 
paper  (which  bore  no  stamp)  should  (4)  See  Morrell  v.  Friths  3  M.  &  W. 
bave  been  stamped  as  an  assignment ;  402.  Bird  y.  Qammon^  43  B.  B.  839 
but  no  rule  was  granted  on  this  (3  Bing.  N.  C.  883).  Power  v.  Barham, 
point  43  B.  B.  406  (4  A.  &  £.  473).     Dod- 

(2)  30  B.  B.  461  (6  B.  &  C.  603).  wni  y.  Mackey,  p.  572,  n.,  post. 
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RouTLBDOE  these  terms,  "I  beg  leave  to  refer  you  to  my  trustee"  ''on 
Ramsay,  this  complicated  business/'  "  I  should  be  glad  to  be  informed 
how  you  have  settled  it  with  Lord  Cork"  (the  other  acceptor), 
was  held  sufficient,  in  BaiUie  v.  Lord  Inchiquin  (i),  to  take  the 
case  out  of  the  statute.  The  rule  is,  that,  if  there  be  an 
unqualified  acknowledgment  of  the  debt,  the  law  will  imply 
[  *223  ]  *a  promise  to  pay ;  at  least  if  the  admission  be  not  accompanied^ 
by  a  specific  promise  di£ferent  from  the  implied  one  which  the 
plaintiff  seeks  to  set  up.  Tanner  v.  Smart  {2)  was  decided  on 
the  principle  that  an  acknowledgment  is  only  evidence  of  a 
promise  to  pay,  and  that  a  declaration  stating  an  absolute  and 
unconditional  promise  is  not  supported  by  prilof  of  a  qualified 
one,  as  "  I  will  pay  as  soon  as  I  can."  The  ground  of  decision 
in  Whippy  v.  Hillary  (3)  was,  that  the  promise  was  not  con- 
tained in  a  writing  signed  "  by  the  party  chargeable  thereby," 
according  to  stat.  9  Geo.  lY.  c.  14,  s.  1 ;  the  defendant  did  not 
undertake  on  his  own  behalf,  but  referred  the  plaintiffs  to  his 
trustees. 

(Lord  Denman,  Gh.  J. :  Here  the  defendant  makes  the 
plaintiff  himself  his  trustee. 

Patteson,  J. :  The  letter  may  be  construed,  "  Here  are  the 
accounts,  you  may  pay  yourself  out  of  the  proceeds ;  I  will  not 
undertake  it.") 

That  appears  a  forced  construction.  The  meaning  is,  *'  I  have 
a  sum  due  to  me ;  go  and  take  it,  and  we  shall  be  clear."  No 
condition  is  annexed.  In  Dodson  v.  Mackey  (4)  an  acknow- 
ledgment not  less  qualified  than  the  present  was  held  to  be 
unconditional. 

W.  H.  Watson,  contra,  was  stopped  by  the  Court. 

Lord  Denman,  Ch.  J. : 

Whippy  V.  Hillary  (3)  is  quite  in  point.  Li  cases  like  the 
present  there  is  clearly  an  acknowledgment,  but  the  question  is 

(1)  1  Esp.  435.  (3)  37  IL  B.  450  (3  B.  &  Ad.  399). 

(2)  30  B..  B.  ,461  (6  B.  &  C.  603).  (4)  P.  572,  n.^jn^st  (4  N.  &  M.  327). 
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whether  the  party  charges  hunself.    Here  the  effect  of  the  letter    Routledos 
was  only,  ''  there  are  certain  amounts  due  to  me ;  get  them  in  if      ramsat. 
you  can."    In  BaiUie  v.  Lord  Inchiquin  (i)  it  was  certainly  *held       [  '224  ] 
by  Lord  Ebnyon  that  a  letter  from  the  defendant,  referring  the 
creditor  to  his  trustee,  was  a  sufficient  acknowledgment.    But 
Whippy  V.  HiUary  (2)   decides  that  a  letter  containing  such 
words  is  not  an  acknowledgment  in  writing  signed  by  the  party 
chargeable  thereby,  within  stat.  9  Geo.  lY.  c.  14,  s.  1 :  and  that 
case  governs  the  present. 

LiTTLBDALE,  J.  : 

There  is  so  far  an  acknowledgment  here  that  the  defendant 
does  not  deny  the  debt ;  but,  whether  or  not  such  an  acknow- 
ledgment implies  a  promise,  depends  upon  the  words  used.  In 
the  present  instance  the  defendant  only  makes  an  admission  of 
the  debt,  pointing  out  to  the  plaintiff  a  mode  in  which  to 
get  paid. 

Patteson,  J. : 

An  acknowledgment  without  any  thing  more  may  raise  an 
implied  promise  since  stat.  9  Geo.  IV.  c.  14,  as  it  did  before. 
But,  where  something  else  is  added,  the  effect  of  that  must  be 
taken  into  consideration.  In  this  case  there  is  matter  added  to 
the  acknowledgment,  namely,  "  Take  these  accounts  and  pay 
yourself."  The  effect  of  that  is  to  enable  the  plaintiff  to  use  the 
rights  of  the  defendant ;  but  the  defendaiA  does  not  bind  him- 
self. The  case  falls  within  the  principle  of  JVhippy  v.  Hillary  (2). 
I  do  not  know  whether,  in  the  discussion  on  that  case,  BaiUie  v. 
Lord  Inchiquin  (3)  was  brought  before  the  Court ;  but  the  ruling 
there  was  before  stat.  9  Geo.  lY.  c.  14. 

COLEBIDOE,  J. : 

An  acknowledgment  is  only  evidence  from  which  a  promise 
may  be  inferred ;  we  must  look  *at  all  that  is  said,  to  ascertain       [  *^^  ] 
whether  a  promise  is  implied  or  not.    In  Whippy  v.  HiUary  (2) 
there  was  a  clear  acknowledgment,  but  the  defendant  pointed  to 

(1)  1  Esp.  43A.  3)  1  Esp.  435. 

(2)  37  B.  B.  450  (3  B.  &  Ad.  399). 
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(_R«S* 


BouTLBDOB  a  particular  fund  in  the  hands  of  trustees.    This  is  a  similar 

Ramsay,     cas^.     We  cannot  infer,  from  the  defendant's  words,  a  promise 

that  if  the  fund  referred  to  failed  he  would  himself  be  liable. 

On  principle  and  authority  I  think  that  the  verdict  for  the 

plaintiff  in  this  case  was  wrong. 

Rule  absolute  (i). 


1835. 
Jan,  12, 14. 

[225,«.] 


[226,«.] 


(1)  Ankb  Dooson  V,  Mackey. 

(8  Adol.  &  Ellis,  225,  n— 227 ;  S.  C. 
4  N.  &  M.  327.) 

In  assumpsit  on  a  bill  of  ex- 
change, a  letter  was  produced,  to 
take  the  case  out  of  the  Statute  of 
Limitations,  from  defendant  to 
plaintiff,  stating  that  plaintiff 
should  be  informed  immediately 
it  was  settled  how  defendant's 
affairs  should  be  arranged;  and 
adding,  *<Tour  account  is  quite 
correct  and  O!  that  I  were  now 
going  to  enclose  the  amount."  No 
amount  of  debt  was  stated;  and 
no  proof  was  given,  from  the  letter 
or  otherwise,  to  what  account  the 
letter  referred,  nor  whether  the 
letter  applied  to  the  bill. 

It  being  left  to  the  jury  whether 
this  was  an  unconditional  acknow- 
ledgment of  the  debt,  and  they 
having  found  that  it  was :  Held, 
that  there  was  no  ground  for  a 
nonsuit;  forthat  the  acknowledg- 
ment was  unconditional,  and  that 
the  jury,  if  it  was  a  question  for 
them,  had  decided  it  rightly. 

Quasre,  whether  the  plaintiff  was 
entitled  to  more  than  nominal 
damages :  And  whether  the  effect 
of  the  acknowledgment  was  a  ques- 
tion for  the  Court  or  jury. 

Declaration  (April  12th,  1834)  in 
assumpsit,  by  drawer  against  acceptor 
of  two  bills  of  exchange,  dated  respec- 
tively 1st  July,  1826,  and  15th  Sep- 
tember, 1826,  payable  at  six  and 
three  months.  The  declaration  stated 
promises,  on  April  20th,  1828,  to  pay 
the  bills  respectively.  Pleas,  1.  Nirn- 


AsBumpsU.  2.  The  Statute  of  limi- 
tations. Beplication,  that  the  causes 
did  accrue  within,  &c.  On  the  trial 
before  Lord  Denman,  Ch.  J.,  at  the 
London  sittings  after  Michaelmas 
Term,  1834,  the  plaintiff  put  in  a 
letter  from  the  defendant  to  herself, 
dated  21st  April,  1828,  part  of  which 
was  as  follows. 

*'I  am  deputed  by  my  brother, 
who  is  gone  to  London,  to  answer 
yours.*'  "  I  never  can  be  happy  until 
I  have  not  only  paid  you  every  thing, 
but  all  to  whom  I  owe  money ;  and 
whatever  privations  I  suffer  in  endea- 
vouring to  liquidate  my  debts,  they 
will  be  borne  patiently.*'  **It  is 
impossible  to  state  to  you  what  will 
be  done  in  my  affairs  at  present ;  it 
is  difficult  to  know  what  will  be  best, 
but  immediately  it  is  settled  you  shall 
be  informed.  It  will  give  me  much 
pleasure  to  see  you  when  you  visit 
Bath.  Tour  account  is  quite  correct ; 
and  O  I  that  I  were  now  going  to 
enclose  you  the  amount  of  it ! "  "  As 
my  broUier  will  write  to  or  see  you 
when  something  is  settled,  I  shall 
now  only  beg  you  still  to  retain  that 
friendship,"  &c. 

The  account  referred  to  was  not  in 
evidence;  and  the  letter  contained 
no  express  reference  to  the  bills. 
Another  letter,  from  the  defendant  to 
a  third  person,  was  also  put  in ;  but 
counsel,  on  making  the  motion  after 
mentioned,  stated  that  it  carried  the 
case  no  further.  The  Lord  Chief 
Justice  left  it  to  the  jury  to  say 
whether  the  letter  amounted  to  an 
unconditional  acknowledgment  as  to 
the  bills.   The  plaintiff  had  a  verdict 
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DOE    D.    MADKINS    and    LONG   v.    HORNER   and       isas. 

ROUPELL.  ^— 

(8  Add.  &  EUifl,  235—246;  8.  C.  3  N.  &  P.  344 ;  1  W.  W.  &H.  348 ;  7  L.  J.         ^^^^ 
(N.  S.)  a  B.  164 ;  2  Jur.  417.) 

On  motion  to  set  aside  a  judgment  on  an  award,  advantage  may  be 
taken  of  objections  apparent  on  the  face  of  the  award,  but  of  none  o^er. 

Ejectment  being  brought  on  two  demises,  all  matters  in  difPerenoe 
in  the  cause  were  referred  by  a  Judge's  order,  which  directed  that  the 
costs  of  the  suit  and  of  the  reference  and  award  should  abide  the  event 
of  the  award;  that  the  party  in  whose  favour  the  award  should  be 
might  sign  judgment  in  the  same  manner  as  if  the  cause  had  been  tried 
at  Nisi  Frius ;  and  that,  if  it  was  in  plaintifTs  favour,  he  might  issue  a 
writ  of  possession  thereon  and  proceed  in  the  usual  way  for  costs  on 
such  judgment. 

The  arbitrator  awarded  that  the  plaintiff  was  entitled  to  the  possession 
"  of  a  certain  part  of  the  lands  sought  to  be  recovered,'*  which  he  set 
out  by  boundaries.  The  award  stated  nothing  as  to  the  residue ;  did 
not  say  on  which  demise  the  plaintiff  was  entitled ;  and  gave  no  damages. 
Held, 

1.  That  the  award  was  bad  for  not  stating  on  which  demise  the 
plaintiff  was  entitled. 

2.  Also  for  not  expressly  deciding  as  to  the  residue.  Per  Littlkdale 
and  Fattesok,  JJ.,  duhitante  CoLBRlDOB,  J. 

3.  But  not  for  giving  no  damages.    Per  Colbridoe,  J. 

The  plaintiff  declared  against  the  defendants  on  the  above 
demises,  in  Easter  Term,  5  Will.  lY.  Issue  was  joined ;  and  the 
plaintiff  delivered  particulars  describing  the  premises  claimed 

for  the  amount  of  both  bills :  and  the  here  wanting  ;  and  the  case  ought 

LoKD  Chief  Jxtsticb  reserved  leave  not  to  have  gone  to  the  jury.  At  any 

to  move  for  a  nonsuit  or  a  reduction  rate,  as  there  is  no  reference  to  the 

of  damages.    In  Hilary  Term,  183d,  biUs,  and  as  the  amount  is  not  speci- 
fied, the  damages  can  be  only  nominal ; 

TForciniwrtA  moved  accordingly:  JHcketisan  v.  ffatJUld  (e).      In  that 

To  take  a  case  out  of  the  statute,  case  the  acknowledgment  was  con- 

an  acknowledgment  must  be  unquali-  nected  by  evidence  with  the  note  on 

fied :  Fear7i,  v.  Lewis  (a):  or,  if  it  is  which  the  action  was  brought:  here 

conditional,  the  performance  of  the  was  no  such  evidence, 
condition  must  be  proved ;  Haydon  v. 

WiUiamB  {h) :    there  ought  to  be  a  LoBD  Denman,  Ch.  J. : 

a   promise    implied;    BrigUocke   v.  It  seems  to  me  that  the  point  made. 

Smith  {c) :  and  the  amount  payable  whether  the  acknowledgment  in  the 

ought   to   be   specified :  Kennett  v.  letter  to  the  defendant  was  absolute 

Milbank{d),   All  these  requisites  are  or  conditional,  raised  a  fair  argument. 

(a)  31  B.  B.  434  (6  Bing.  349).     3  Tyr.  445). 

(6)  33  B.  B.  415  (7  Bing.  163).       (d)  8  Bing.  38. 

(c)  38  B.  B.  676  (1  Cr.  &  M.  483.    (e)  5  C.  &  P.  46. 
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by  abuttals.  After  issue  joined,  all  matters  in  difference  in  the 
cause  were  referred  to  arbitration  by  a  Judge's  order,  which 
directed  that  the  costs  of  the  suit  and  of  the  reference  and  award 
should  abide  the  event  of  the  said  award ;  that,  if  the  award 
should  be  in  favour  of  the  plaintiff,  he  should  be  at  liberty  to 
sign  judgment  against  the  defendants  in  the  same  manner  as  if 
the  cause  had  been  tried  at  Nisi  Prius,  and  to  issue  a  writ  or 
writs  of  possession  thereon,  and  also  to  proceed  in  the  usual  way 
for  costs  on  such  judgment ;  and  that,  if  the  award  should  be  in 
favour  of  the  defendants,  they  should  be  at  liberty  to  sign  judg- 
ment as  if  the  cause  had  been  tried  at  Nisi  Prius.  The  order 
contained  the  usual  clause  prohibiting  either  party  from 
bringing  error. 

The. arbitrator,  on  the  26th  August,  1887,  made  and  published 
his  award,  in  which,  after  reciting  in  part  the  *order  of  reference, 
he  proceeded:  ''I,"  &c.,  ''do  make  and  publish  this  my  award 


LrrTLEDALE,  J. : 

The  jury  came  to  the  right  oou- 
elusion:  there  was  nothing  like  a 
condition. 

Williams,  J.  concurred. 
Rule  on  first  point  refused ;  as  to 
the  other, 

Cur,  adv.  vult. 

Afterwards  (Janiuury  28,  183d)  a 
rule  nt«t  was  granted  on  the  other 
point  for  a  new  trial  or  redaction  of 
damages.  No  cause  was  ever  shown, 
the  parties  having  agreed  to  a  stay 
of  proceedings. 

See,  as  to  the  second  point,  Lech^ 
mere  v.  Fletcher  (a) ;  Dabhs  v.  Hufn- 
phriea  (5).  And,  generally,  as  to  the 
points  in  this  case  and  that  in  the 
text,  Linsell  v.  Bonwr  (c) ;  Bird  v. 
Gammon  {d)  ;  Edmunds  v.  Downea  (e). 


[*236] 


That  question  was  put  to  the  jury, 
and  they  foimd  that  it  was  not  con- 
ditional. My  learned  brothers  think 
that  it  was  not  conditional.  If  it  was 
proper  to  leave  that  to  the  jury,  no 
doubt  they  decided  rightiy.  ^e  other 
letter  may  be  laid  out  of  the  question. 
There  wUl,  therefore,  be  no  rule  on 
that  point.  But,  as  to  the  other,  it 
seems  to  me  that  Dickenson  v.  Hat- 
[  227,  n.  ]  field  goes  the  length  of  showing  that, 
when  a  written  acknowledgment  does 
not  state  the  amount  due,  there  can 
only  be  nominal  damages:  for,  in 
that  case,  there  was  proof  cdiunde  of 
the  amount.  I  should  have  thought 
the  acknowledgment  evidence  which 
the  jury  might  take  into  considera- 
tion, to  determine  what  was  due; 
but,  as  Lord  Texterdek  entertained 
a  different  opinion,  we  will  take  time 
to  consider  whether  a  rule  should  be 
granted. 


(a)  38  B.  B.  688  (1  Or.  &  M.  623, 
3  Tyr.  450). 

{h)  10  Bing.  446. 

(c)  2  Bing.  N.  C.  241. 


((£)  43  B.  B.  839  (3  Bing.  N.  C. 
883). 

(e)  39  B.  B.  813  (2  Or.  &  M.  459, 
4r  Tyr.  173). 
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in  writing  of  and  concerning  the  matters  referred  to  me  as       DoecL. 

^f  A.DIC  I  If  S 

follows,  that  is  to  say,  I  do  award  and  adjudge  that  the  said 


V. 
HOBNEB. 


plainti£f  was,  on  the  Ist  day  of  March,  a.d.  1884,  and  still  is, 
entitled  to  the  possession  of  a  certain  part  of  the  lands  sought 
to  be  recovered  in  the  said  action,  that  is  to  say,"  &c. :  be  then 
set  out  the  part  so  adjudged  to  the  plaintiff  by  boundaries, 
referring  to  a  map  annexed  to  the  award;  and  concluded  his 
award  without  any  further  adjudication. 

Ogle^  in  Hilary  Term,  1888,  obtained  a  rule  to  show  cause 
why  the  judgment,  which  had  been  signed  for  the  plaintiff, 
should  not  be  set  aside,  and  why  the  lessors  of  the  plaintiff 
should  not  be  restrained  from  issuing  execution,  on  the  grounds, 
''That  the  arbitrator  has  not  finally  decided  the  matters  in 
difference  referred  to  him ;  that  he  has  not  awarded  any  damages 
to  the  lessors  of  the  plaintiff;  and  that  the  award  purporting  to 
have  been  made  by  the  said  arbitrator  is  not  in  favour  of  the 
said  lessors  of  the  plaintiff,  so  as  to  entitle  them  to  enter  up 
judgment  pursuant  to  the  terms  of  the  order  of  reference.*' 
The  rule  directed  that  proceedings  should  be  stayed  in  the 
meantime,  but  that  the  lessors  of  the  plaintiff  should,  never- 
theless, be  at  liberty  to  move  for  an  attachment  if  they  should 
think  fit. 

CressweU  and  Armstrong  now  showed  cause : 

The  present  application  would  be  too  late  if  it  were  for  setting 
aside  the  award;  but  it  will  be  said  that  the  defendants  may 
still  take  advantage  of  any  defect  on  the  *face  of  it :  Manser  V.  [  237  ] 
Heaver  {1).  This  award,  however,  shows  no  such  defect.  It 
professes  to  be  made  '*  of  and  concerning  the  matters  referred.'* 
Those  matters  are  certain  lands  which  are  set  out  by  metes  and 
bounds,  and  the  right  to  which  is  disputed  between  the  parties. 
Then  the  arbitrator  adjudges  that  the  plaintiff  is  entitled  to  a 
certain  part  of  those  lands,  which  he  marks  out  by  boundaries. 
That  means  that  the  plaintiff  is  entitled  to  so  much  and  no 
more:  the  defendants  are  entitled,  under  the  award,  to  retain 
possession  of  the  rest.    It  is  as  if  assumpsit  were  brought  for 

(1)  37  B.  B.  426  (3  B.  &  Ad.  295). 
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DoBd.       1002.,  and  an  arbitrator  awarded  102.  to  the  plaintiff.     No 
«.  adjudication  would  be  necessary  as  to  the  residue.    In  ejectment 

HoRKKB.  ^  verdict  as  to  any  part  of  the  premises  claimed  entitles  the 
lessor  of  the  plaintiff  to  enter  up  judgment  generally.  The 
Court  will  not  institute  a  comparison  between  what  was  claimed 
and  what  is  to  be  recovered,  Doe  d.  Drapers*  Company  v. 
Wilson  (1) ;  it  is  for  the  lessor  of  the  plaintiff  to  see  that  he  does 
not  take  out  execution  for  more  than  he  is  entitled  to.  The 
award,  therefore,  is  final  in  this  respect.  As  to  damages,  it  was 
not  necessary  that  the  award  should  give  them.  The  object  of 
an  action  of  ejectment  is  not  damages  but  possession.  An  award 
of  damages  was  not  necessary  here  to  give  costs.  The  costs 
were  to  abide  the  event  of  the  award ;  and  that  is  substantially 
for  the  plaintiff. 

(LiTTLEDALE,  J.  I  Can  you  enter  up  judgment  for  costs, 
unless  there  are  nominal  damages  at  least  to  warrant  taxing 
them  (2)?) 

The  title  to  costs  here  does  not  depend  upon  the  statute  of 
Gloucester,  but  on  the  order  of  reference ;  and  that  directs  that, 
[  *2S8  ]  ^  ^^®  award  shall  be  in  favour  of  the  plaintiff,  *he  shall  be  at 
liberty  to  sign  judgment  in  the  same  manner  as  if  the  cause  had 
been  tried  at  Nisi  Prius»  and  to  issue  a  writ  of  possession  thereon. 
Suppose  the  lessors  of  the  plaintiff  entered  up  a  judgment, 
simply,  that  the  plaintiff  should  recover  his  term  ;  by  the  order 
of  reference  no  writ  of  error  could  be  brought :  nor  would  it  be 
error;  for  he  is  not  bound  to  enter  up  judgment  for  damages 
and  costs.  And,  further,  the  order  of  reference  directs  that  he 
shall  be  at  liberty  ^*  to  proceed  in  the  usual  way  for  costs  on  such 
judgment ; "  that  clause  gives  him  power  to  enter  up  judgment 
for  nominal  damages,  assuming  that  it  were  necessary.  The 
arbitrator  had  no  express  authority,  by  the  order  of  reference, 
to  direct  a  verdict  to  be  entered;  and  there  was  none  on  the 
record.  Hutchinson  v.  Blackwell  (9)  shows  that  he  could  not, 
under  the  submission,  order  a  verdict  for  damages.    In  Wykes 

(1)  20  B.  B.  724  (2  Stark.  477).  1872]  ;  2  Inst  288. 

(2)  See  Stat  Gloucest  6  Edw.  I.         (3)  8  Bing.  331. 
c  1,  9.  2  [Bep.  S.  L.  B.  Acts,  1863. 
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V.  Shipton(i),  which  may  be  cited,  the  plaintiff  was  entitled  to       Dead, 
damages  on  the  new  assignment ;  and,  the  arbitrator  not  having  «. 

given  them,  there  were  no  means  of  supplying  the  defect :  the  Hobhbb. 
Court  could  not  do  so.  But  the  present  case  is  more  like  the 
Ananyinatis  (2)  case  there  cited  from  Smith's  Beports,  where  the 
costs  of  a  cause  referred  were  to  abide  the  event  of  the  award, 
and,  the  arbitrator  having  ordered  something  to  be  done  which 
showed  the  event  to  be  in  favour  of  the  plaintiff,  the  latter  was 
held  entitled  to  costs,  though  the  award  did  not  direct  a  verdict 
to  be  entered. 

It  will  be  further  objected  to  the  present  award,  that  the 
arbitrator  does  not  say  on  which  demise  the  plaintiff  is  entitled. 
But  he  virtually  finds  for  him  on  both.    Intendment  will  be 
made  in  favour  of  this  award,  as  it  *was  of  the  judgment  in       [  *239  ] 
ejectment  after  verdict  in  Morris  v.  Barry  (8). 

Sir  W.  W.  FoUett  and  Ogle,  contra: 

First,  the  award  does  not  include  all  the  matters  in  difference. 
According  to  the  argument  on  the  other  side,  an  award  would  be 
good  which  decided  the  title  as  to  a  single  inch  of  land  only, 
though  the  submission  was  of  a  dispute  as  to  a  thousand  acres. 

(GoLERiDOB,  J. :  Suppose  no  evidence  had  been  offered  as  to 
any  part,  but  that  respecting  which  the  arbitrator  has  decided.) 

The  arbitrator  should  then  have  awarded  that  the  defendant  was 
entitled  to  the  possession  of  the  remainder. 

(CoLBRiDGE,  J. :  The  only  effect  of  such  an  award  would  be 
that  the  plaintiff's  right  to  possess  that  part  would  be  negatived. 
Is  not  that  substantially  done  by  this  award  ?) 

Suppose  the  claim  referred  were  partly  on  account  of  goods  sold 
and  delivered,  and  partly  for  some  other  cause  perfectly  distinct : 
would  it  be  sufficient  to  confine  the  award  to  the  latter  cause,  on 
the  ground  that  the  claim  on  account  of  goods  sold  and  delivered 
was  impliedly  negatived? 

(1)  3N.  &M.  240.  (3)  1  Wils.  1 ;  2  Str.  1180. 

(2)  1  Smith's  Bep.  426. 

R.R. — ^VOL.  XLVII.  87 
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UoE  d.  (Patteson,  J. :  If  assumpsit  were  brought  in  respect  of  a  great 

r.  many  articles,  and  the  arbitrator  simply  ordered  a  verdict  for 

That  might  perhaps  be,  where  the  award  did  not  show  that  there 
was  a  part  as  to  which  no  decision  was  given ;  for  it  might  be 
intended  that  the  502.  applied  to  the  whole.  But  here  it  appears, 
on  the  face  of  the  award,  that  it  omits  to  decide  at  all  as  to  one 
[  •240  ]  part  of  the  claim.  Re  RaiUton  (i)  and  Samuel  v.  Cooper  (2)  ♦show 
that  this  defect  is  fatal;  and  that,  even  if  the  plaintiif  had 
expressly  abandoned  his  claim  as  to  the  residue  of  the  land  here, 
the  award  ought  to  contain  a  decision  upon  that  part  of  the 
claim.  As  it  now  stands,  it  is  not  final.  The  defendants  might 
still  be  sued  in  ejectment  for  the  residue,  on  the  demise  of  the 
same  lessors.  It  is  attempted  on  the  other  side  to  put  the 
award,  in  this  respect,  on  the  footing  of  a  verdict  at  Nisi  Prius : 
but  a  verdict  is  often  good  where  an  award  would  be  bad ;  the 
object  of  a  reference  is  to  place  parties  in  a  situation  diiSerent 
from  that  in  which  a  verdict  could  place  them.  The  reference 
is,  not  of  the  cause,  but  of  all  matters  in  difference  in  the  cause. 
The  award,  if  properly  made,  would  be  conclusive  as  to  the 
whole :  Doe  d.  Monis  v.  Kosser  (3).  Secondly,  the  award  ought 
to  have  shown  on  which  demise  the  plaintiff  is  to  recover.  Both 
lessors  cannot  be  entitled ;  but  this  award  is  conclusive  against 
the  defendants  as  to  both  demises.  If  one  lessor  were  to  convey 
his  interest  to  the  defendants,  would  they  have  a  title  or  not  ? 
Or,  if,  instead  of  execution  issuing,  two  separate  actions  of  eject- 
ment, on  the  respective  demises,  were  brought  against  the 
defendants,  would  this  award  be  conclusive  evidence  on  each  ? 
Besides,  the  taxation  of  costs  must  be  guided  by  the  event  of  the 
evidence  on  each  demise;  Doe  d.  Smith  v.  Webber  (4,),  Thirdly, 
damages  ought  to  have  been  awarded.  On  what  can  the 
costs  be  taxed?  They  were  to  abide  the  event  of  the  award: 
but  what  is  the  event  of  the  award  ?  Wykes  v.  Shipton  (5)  is 
in  point. 

(1)  35  E.  E.  426  (1  B.  &  Ad.  723).  pany,  37  E.  E.  481  (3  B.  &  Ad.  493). 

(2)  41  E.  E.  520  (2  Ad.  &  El.  752).    (3)  3  East,  11. 

See  In  the  matter  of  Gillon  and  The         (4)  2  Ad.  &  El.  448. 
Mersey  and  Clyde  Navigation  Cvm-  [p)  3  X.  &  M.  210. 
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(Pattbson,  J.  referred  to  Steeple  v.  Bon8all{i),)  DoBd. 

Madkins 

In  the  matter  of  Leeming  and  Feaniley  (2)  shows  that  this  award      Hobneb. 

determines  nothing  *as  to  costs.     It  is  contended  that  there  was       [  *24i  ] 

no  power  here  to  award  a  verdict:  but  damages  might  have 

been  awarded :  in  contemplation  of  law  every  ejectment  implies 

damage ;  every  verdict  is  for  damages  :  and  the  parties,  by  the 

sabmission,  were  to  be  at  liberty  to  sign  judgment  as  upon  a 

verdict  at  Nisi  Prius.     These  objections  are  all  on  the  face  of  the 

award :  the  judgment  therefore  must  be  set  aside.   In  Wiightson 

V.  Bytcater  {s),  on  a  motion  to  set  aside  a  judgment  entered 

upon  an  award,  the  Court  discussed  the  validity  of  the  award. 

LiTTLEDALE,  J.  (4)  : 

Although  the  time  for  setting  aside  the  award  be  expired,  yet 
on  motion  for  an  attachment  cause  might  have  been  shown  on 
the  ground  that  the  award  was  bad  on  the  face  of  it  (5).  It  is 
true  that  the  defendants  here  are  not  showing  cause  against 
a  rule  by  which  it  is  sought  to  enforce  the  award,  but  endeavouring 
to  get  rid  of  the  judgment  founded  upon  it.  I  think,  however, 
that  under  such  circumstances  advantage  may  be  taken  of  any 
objection  on  the  face  of  the  award.  Then  as  to  the  objections. 
The  order  of  reference  does  not  give  any  description  of  the 
premises :  it  refers  **  matters  in  difference  in  the  cause.''  But 
the  award  shows,  with  the  aid  of  the  map,  what  was  in  difference 
in  the  cause;  and  it  professes  to  be  ^' of  and  concerning  the 
matters  referred,*'  that  is,  the  matters  in  difference  in  the  cause. 
Now  the  arbitrator  does  not  profess  to  make  his  award  of  all 
these  matters,  but  distinctly  confines  it  to  a  ''  part  of  the  land 
sought  to  be  recovered."  The  counsel  for  the  plaintiff  say  that 
this  is,  in  effect,  an  ^award  of  the  rest  to  the  defendants  ;  or,  at  [  *242  ] 
least,  an  award  that  the  plaintiff  has  no  title  to  the  rest.  That 
may  be  the  arbitrator's  meaning :  but  is  such  meaning  expressed  ? 
Suppose  assumpsit  were  brought  for  50/.,  for  the  price  of  a 
horse,  and  50L  more  for  the  price  of  a  bale  of  cloth ;  and  that 

(1)  4  Ad.  &  El.  950.  attending  the  Privy  Council. 

(2)  39  R.  E.  516  (5  B.  &  Ad.  403).  (5)  See  Macurthtir  v.  Campbell,  41 

(3)  3  M.  &  W.  199.  B.  R.  377  (2  Ad.  &  El.  52); 

(4)  Lord    Denman,  Gh.    J.,  was 
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DoBd.       the  award  showed  this,  and  then  gave  the  first  50^.  to  the 
r.  plaintiff:  it  may  possibly  be  said  that  this  would  be  awarding 

HoRNBB,  Iqj.  ^^q  defendant  as  to  the  other  50i.  But  I  think  that,  when, 
in  ejectment,  all  matters  in  difference  in  the  cause  are  referred, 
the  arbitrator,  after  deciding  as  to  one  part,  and  so  expressing 
himself,  should  do  something  as  to  the  other.  I  do  not  say 
what  he  ought  to  do :  whether  he  should  set  out  the  residue  by 
metes  and  bounds,  or  may  describe  one  part  specifically,  and 
then  award  as  to  the  remainder  in  general  terms.  But  I  think 
his  omitting  of  all  mention  of  the  remainder  is  not  tantamount 
to  deciding  that  the  plaintiff  has  no  title  to  it.  On  this  ground, 
therefore,  the  rule  must  be  made  absolute.  I  think  also  that 
the  arbitrator  ought  to  have  said  on  which  of  the  two  demises 
the  plaintiff  was  entitled  to  recover.  It  is  indeed  possible  that 
part  of  the  land  which  is  awarded  to  the  plaintiff  might  be 
recoverable  under  one  demise,  and  part  under  the  other.  Still 
the  arbitrator  should  state  how  the  right  is.  I  own  that  it  is 
not  usual  to  take  a  verdict  so :  but  a  verdict  may  find  that  as  to 
100  acres  the  plaintiff  is  entitled  on  the  demise  of  A.,  and  as  to 
another  100  acres  on  the  demise  of  B.  It  may  make  a  difference 
in  the  taxation  of  costs.  A  verdict  might  be  set  right  in  this 
respect  by  the  Judge's  notes :  here  there  is  nothing  upon  which 
to  proceed. 

[  248  ]       Pattbson,  J. : 

This  is  an  application  to  set  aside  a  judgment  on  cm  award : 
it  would  be  too  late  to  set  aside  the  award  itself.  No  objection 
can  now  be  taken  which  does  not  arise  on  the  face  of  the  award. 
Wrightsou  v.  Bywater  (i)  does  not  show  that  any  other  objection 
can  be  noticed.  Then,  as  to  what  is  on  the  face  of  the  award. 
To  make  this  award  good,  we  must  import  what  the  Court  never 
does  import.  We  cannot  say  that  the  plaintiff  is  to  recover 
costs  as  to  one  part,  and  the  defendants  as  to  another.  The 
ejectment  is  for  certain  premises ;  and  these  appeared  on  the 
particulars  of  demand.  The  reference  is  of  all  matters  in 
difference  in  the  cause ;  and  the  parties  are  to  be  at  liberty  to 
sign  judgment  as  if  the  cause  had  been  tried  at  Nisi  Prius.  The 
(1)  3  M,  t&  W.  199. 
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arbitrator  professes  to  decide  only  as  to  a  part  of  the  premises  in       dob  d. 

dispute,  which  he   sets  out   by  metes    and   bounds :  he  says  9, 

nothing  of  the  residue :  he  does  not  even  add,  after  stating  to      Hornjdb. 

what  the  plaintiff  is  entitled,  that  he  is  entitled  to  no  more.     If 

this,  by  implication,  be  an  award  for  the  defendants  as  to  the 

residue,   the  Master  will  be  at  liberty  to  tax  costs  for  the 

defendant  as  to  all   that  the  award  does  not  mention;  and 

the  defendants  may  set  up  the  award  in  a  future  action  brought 

for  the  residue  on  the  same  demises ;  for  it  is  conceded  that  an 

award  for  a  defendant  in  ejectment  is  a  bar.     Now  it  is  difficult 

to  say  that  the  defendants  can  do  so  here.    There  should  have 

been  an  express  decision  as  to  the  residue.    Whether  it  was 

necessary  to  set  it  out  by  metes  and  bounds  we  need  not 

determine:  I  should  say  that  this  ought  to  have  been  done. 

But  we  cannot  see  that  the  arbitrator  has  determined  at  all  as 

to  the  residue.    At  any  rate,  *the  defendants  are  entitled  to      [  *244  ] 

a  determination  of  their  right  under  the  arbitrator's  hand. 

Otherwise   this  awkwardness  arises:  if  the   defendants  bring 

ejectment  for  the  part  to  which  the  award  declares  the  plaintiff 

entitled,  they  are  at  once  concluded  by  the  award ;  if  they  are 

sued  for  the  residue,  then,  to  avail  themselves  of  the  award, 

they  must  show,  first,  that  there  was  a  residue  in  difference ; 

secondly,  what  the  residue  is.    I  do  not,  however,  say  that  this 

last  suggestion  is  quite  conclusive.     I  also  think  the  award  bad 

for  not  showing  on  which  title  the  plaintiff  has  a  right  to  the 

part  named.     The  costs  are  to  abide  the  event.    But  the  award 

does  not  say  on  which  demise  the  event  is  in  favour  of  the 

plaintiff :  it  can  hardly  be  so  on  both.    It  may  be  that  some  of 

this  part  is  recoverable  under  one  demise,  some,  under  the  other ; 

but,  if  so,  that  should  be  said :  if  the  plaintiff  recovers  on  one 

demise  only,  the  defendants  are  entitled  to  costs  on  the  other. 

We  must  therefore  set  this  award  aside,  or  at  least  do  that  which 

is  tantamount  to  setting  it  aside.     I  agree  that  the  Court  ought 

not  to  be  astute  in  finding  objections  to  an  award. 

COLBRIDGB,  J. : 

The  defendants  can  be  in  no  better  position  than  they  would 
be  in  upon  motion  for  an  attachment;  and  it  has  been  long 
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Doe  d.  settled  that,  on  such  motion,  no  objections  can  be  taken  which 
V.  are  not  on  the  face  of  the  award.    After  an  award  has  been  left 

HoRNKB.  unquestioned  for  a  long  time,  a  party  who  lies  by  is  not  to  be 
in  a  more  favourable  situation  than  if  the  opposite  party  had 
attempted  to  enforce  it  by  attachment.  I  agree  that  Wrightson  v. 
Bywater  (i)  determines  nothing  here,  because  in  that  case  the 

[  '245  ]  point  was  not  decided,  and  the  *Court  sustained  the  award.  If 
the  fate  of  this  award  had  depended  upon  the  point  which  has 
been  principally  discussed,  I  should  have  wished  to  take  time 
before  I  decided  that  it  was  bad.  For,  though  I  assent  to  the 
general  principle  that  there  must  be  a  decision  on  all  that  is 
referred,  yet,  taking  into  consideration  the  anxiety  which  the 
Courts  feel  to  uphold  awards,  I  should  doubt  whethej:  the  arbi- 
trator, though  he  has  not  expressly  decided  on  all  the  matters, 
has  not  done  all  that  is  necessary.  If  he  had  expressly  said 
that  the  plaintiff  was  not  entitled  to  the  residue  of  the  premises 
claimed,  the  defendants  would  have  had  the  full  benefit  of  the 
award:  yet  then  they  would  have  been  as  much  compelled  to 
resort  to  parol  evidence  in  a  future  proceeding  as  now.  I  agree, 
however,  that,  as  the  arbitrator  does  not  profess  to  go  into  the 
question  as  to  more  than  one  part  of  the  premises  claimed,  that 
may  constitute  a  material  distinction :  and,  if  I  were  bound  to 
decide  upon  this  part  of  the  case,  I  should  perhaps  agree  with 
the  rest  of  the  Court.  As  to  the  other  point,  here  is  an  award 
respecting  a  portion  of  land  claimed  on  two  demises.  But  the 
arbitrator  does  not  say  on  which  demise  the  plaintiff  is  to  recover. 
That  is,  in  substance,  he  does  not  say  which  party  is  to  recover 
the  land.  The  award  is  therefore  uncertain.  Besides,  the  costs 
cannot  be  taxed  upon  such  an  award.  As  to  the  arbitrator 
having  awarded  no  damages,  I  think  the  award  is  nevertheless 
good:  because,  with  the  disposition  which  I  have  already 
expressed  to  uphold  awards,  I  think  the  plaintiff  would  be 
entitled  to  all  costs  which  a  verdict  at  the  Assizes  would  have  given 
him.     And,  though  I  have  some  doubt  whether  the  arbitrator 

[  ♦246  ]  could  expressly  award  damages  *upon  this  reference,  I  think  the 
plaintiff  in  signing  judgment  might  enter  it  for  Is.  damages. 

Rtde  absolute. 
(1)  3  M.  &  W.  199. 
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REG.  V.  ARCHDALL,  D.D.(l).  im 

June  14 
(8  Adol.  &  EUis,  281—290 ;  S.  C,  3  N.  &  P.  696 ;  2  Jur.  1083.)  * 

On  a  motion  for  a  quo  warranto  information,  calling  on  the  Vice-  '-  -» 
Chancellor  of  the  University  of  Cambridge  to  show  by  what  authority 
he  granted  alehouse  licences  within  the  borough  of  Cambridge,  it 
appeared  that  the  first  exercise  and  origin  of  the  franchise  were  too 
remote  to  be  traced ;  that  it  had  been  exercised  both  within  the  borough  of 
Cambridge  and  without  it  to  the  ex*tent  of  the  University  liberties,  but  not 
in  pursuance  of  statutory  authority,  or  according  to  the  statutable  form  of 
granting  licences ;  that  the  franchise  was  recognised  in  stat.  9  Ann.  c.  23, 
s.  50,  and  later  statutes  (1),  though  not  in  stat.  5  &  6  Edw.  VI.  c.  25; 
that,  till  very  recently,  no  serious  dispute  had  arisen  on  the  subject 
between  the  borough  and  the  University,  nor  had  any  licences  been 
granted  by  the  charter  justices  of  the  borough,  or  those  of  the  county  at 
large ;  that  in  early  times  the  assize  of  bread  and  ale  was  in  the  borough, 
not  the  University ;  that  the  Vice-Chancellor,  in  licensing,  had  always 
acted  with  another  head  of  a  house,  both  being  styled  justices  of  peace, 
but  the  licence  being  under  the  single  seal  and  signature  of  the  Vice- 
Chancellor;  and  that  his  course  of  proceeding  had  not  been  in  all 
respects  uniform. 

Held  that,  sufficient  doubt  not  being  thrown  on  the  legality  of  the 
franchise  by  these  circumstances,  the  Court  would  not  assist  in 
questioning  it  by  granting  an  information. 

Amos,  in  Hilary  Term,  1837,  obtained  a  rule  calling  on  the 
Rev.  George  Archdall,  Doctor  of  Divinity,  to  show  cause  why 
an  information  in  the  nature  of  a  qtio  warranto  should  not  be 
exhibited  against  him,  to  show  by  what  authority  he  did,  as 
Vice-Chancellor  of  the  University  of  Cambridge,  together  with 
one  William  Webb,  Doctor  of  Divinity,  as  his  assistant,  grant 
licences  (2)   to  divers  persons  to  keep  common  inns,  alehouses, 

(1)  See  now  the  Licensing  Act,  and  allowed  E.  F.  of  Cambridge,  in 
1872  (35  &  36  Vict.  c.  94),  s.  72.—  the  county  of  Cambridge,  to  keep  a 
R.  C.  common  inn,  alehouse,  or  victualling 

(2)  The  following  is  the  form  of  house,  and  to  utter  and  sell,  in  the 
the  licence.  house  in  which  he  now  dwelleth,  and 

To  all  Christian  people  to  whom  in  the  premises  thereunto  belonging, 

these  presents  shall  come  to  be  read,  and  not  elsewhere,  victuals  and  all 

George  Archdall,  Doctor  of  Divinity,  sueh  exciseable  liquors  as  he  Fhall 

and  Vice-Chancellor  of  the  University  be  licensed  and  empowered  to  tell 

of    Cambridge,    sendeth    greeting :  under  the  authority  and  permission 

Know  ye   that    I,   the    said  Vice-  of  any  excise  licence  which  shall  be 

Chancellor,  with  mine  assistant  the  duly  granted  by  the  Commissioners 

worshipful  C.  D.,  two  of  his  Majesty's  of  Excise,  or  persons  to  be  employed 

justices  of  the  peace  within  the  Uni-  by  them    for  that   purpose,  or  by 

versity  and  town  of  Cambridge  and  any  collector  or  supervisor  of  excise 

the  precincts  thereof,  have  admitted  respectively ;  I  having  before  taken 
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rR.B. 


Reg.  «and  victualling  houses,  within  the  borough  of  Cambridge  ;  and 
Archdall.    by  what  warrant  he  did  then   take  bond  by  recognisance  of 

[  *^^  ]  such  persons  respectively,  and  of  their  respective  sureties,  for 
the  due  observance  of  all  and  singular  the  statutes  in  that 
behalf  theretofore  made  and  provided  for  the  good  ordering  of 
common  alehouses,  and  for  the  observing  and  keeping  of  the 
clauses  and  articles  under  the*  said  licences  respectively  written ; 
and  by  what  warrant  he  granted  such  licences  respectively, 
under  his  seal  of  office  as  Yice-Chancellor  of  the  University  of 
Cambridge,  to  continue  during  the  goodwill  of  him  and  his 
successors ;   and  by  what  warrant  he  took  upon  himself,   as 

[  *2d3  ]  such  Yice-Chancellor,  to  transfer  *such  licences  as  aforesaid 
from  persons  to  whom  the  same  had  been  granted,  to  other 
persons  (i)  being  desirous  to  keep  inns,  &c.,  within  the  said 


bond  by  recognisance  (as  in  ordinary 
[  ♦282, «,  ]  ♦licences),  in  the  name  of  our 
Sovereign  Lord  the  King's  Majesty, 
that  now  is,  for  the  due  observation 
of  all  and  singular  the  statutes  and 
Acts  of  FarHao^nt  in  that  behalf 
heretofore  made  and  provided  for  the 
good  ordering  of  common  alehouses, 
and  also  for  the  observing  and  keep- 
ing the  clauses  and  articles  here- 
under written.  In  witness  whereof 
I  have  unto  these  presents  set  my 
seal  of  office,  to  continue  during  the 
good  wiU  and  pleasure  of  me  and  my 
successors.  Oiven  at  Cambridge, 
the         day  of  ,  in  the  year 

of  our  Lord 

1.  That  you  take  no  horse  belong- 
ing to  any  scholar  of  this  University 
to  stand  at  livery  in  your  stables, 
without  the  permission  of  the  master 
of  the  college.  2.  That  you  suffer 
no  scholar,  no  neighbour's  chil^n, 
nor  servants,  nor  any  dwelling  in 
your  parish,  to  tipple  in  your  house. 

3.  That  you  suffer  none  to  tipple  in 
your  house  on  Sundays,  holy-days, 
or  thanksgivings  days,  in  the  time 
of  sermon  or  service,  or  at  any  time 
after  nine  of  the   clock   at    night. 

4.  That^ousufferno  carding,  dicing, 


or  other  gaming  in  your  house. 
5.  That,  if  any  vagabonds  or  suspicious 
persons  come  to  your  house,  you 
shaU  acquaint  the  officers  therewith, 
and  so  shaU  you  likewise  do  if  any 
goods  be  offered  in  your  house  to  be 
sold  by  any.  6.  That  you  suffer  no 
drunkenness  nor  dissolute  disorder 
in  your  house;  and,  if  any  happen 
to  be,  to  acquaint  the  constables 
of  your  town  and  parish  with  it, 
that  the  offender  may  be  punished. 
7.  That  you  draw  your  beer  by  ale 
quart,  or  pint,  and  not  by  jugs 
or  cups, — N.B.  No  licence  will  be 
granted  for  the  future,  except  the 
party  it  is  to  be  granted  to  attend  in 
person,  to  enter  into  a  recognisance 
for  keeping  an  orderly  house. 
George  Abchdall. 

(Seal  of  Office.) 

(1)  The  form  of  transfer  was  as 
follows. 

Cambridge,  27th  June,  1836. 

I  do  hereby  allow  M.  N.  to  keep 
a  common  public  house  at  the  sign 
of  ,  in  the  parish  of  ,  to  which 
E.  F.  was  licensed  the  day  of 
last,  having  first  taken  bond  by 
recognisance  of  the  said  M.  N.,  Ac, 
for  his  keeping  a  regular  and  orderly 
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borough  ;  and  particularly  (specifying  two  transfers  of  licences) ;  Rbo. 
and  by  what  warrant  he,  as  such  Yice-Chancellor,  did,  at  each  archdall. 
of  the  days  and  times  aforesaid,  take  upon  himself  to  charge 
and  receive  a  fee  or  sum  of  money  upon  each  of  such 
licences  and  transfers.  The  grounds  stated  for  an  information 
were,  that  the  said  Yice-Chancellor  was  not  a  justice  of  the 
peace  when  he  granted  such  transfers  and  took  such  recog- 
nisances ;  that,  when  he  granted  such  licences,  and  took  such 
recognisances  upon  such  grants,  he  had  no  power  to  act  as  a 
justice  of  the  peace  out  of  Special  Sessions;  that  he  had  no 
power  to  receive  any  fees  upon  the  occasions  aforesaid;  and 
that  there  is  no  valid  custom  for  the  said  Yice-Chancellor  to 
do  the  acts  aforesaid.    -In  Easter  Term  last  (i), 

Sir  W.  W.  FoUettf  StarkiCf  and  Cowling^  showed  cause 
against  the  rule,  which  was  supported  by  Sir  John  Campbell, 
Attorney-General,  Kelly,  and  Waddington.  The  material  points 
are  so  fully  discussed  in  the  judgment  of  the  Court  that  a  detail 
of  the  arguments  at  the  Bar  is  unnecessary. 

Cur.  adi\  vtdt 

LiTTLBDALE,  J.  in  this  Term  (June  14th)  delivered  judgment  as  [  284  ] 
follows : 
This  was  a  rule  for  a  qtto  warranto  information  to  be  filed 
against  the  Reverend  Doctor  Archdall,  Master  of  Emmanuel 
College  in,  and  lately  Yice-Chancellor  of,  the  University  of 
Cambridge,  to  show  by  what  authority  he  had  taken  on  himself 
to  grant  alehouse  licences.  It  was  moved  on  the  part  of  the 
justices  of  the  borough  of  Cambridge,  for  the  purpose 
of  contesting  the  right,  claimed  by  the  Yice-Chancellor,  of 
granting  such  licences  within  the  liberties  and  precincts  of 
the  University.  It  was  argued  in  the  last  Term,  before  my 
brothers  Patteson,  Coleridge,  and  myself,  at  great  length 
and  with   great  ability  and   research :    we   have   taken    time 

house,  during  the  goodwill  of  me  and  (1)  April  30th  and  May  2nd,  1838, 

my  suooeBsors.  before    Littledale,     Patteson,    and 

Gboroe  Archdall,  Coleridge,  JJ. 
Yioe-Chanoellor. 
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Rko.         to    look    into   the    affidavits;    and  I    am   now  to  pronounce 
Abohdall.    our  judgment. 

In  the  course  of  the  argument,  principally  in  consequence  of 
a  doubt  thrown  out  by  the  Court,  the  question,  whether  this 
was  a  proper  subject  for  a  quo  warranto,  was  much  considered 
by  the  counsel  who  argued  in  support  of  the  rule  (i) ;  but  it  is 
[  '286  ]  unnecessary  for  us  to  *pronounce  any  opinion  on  that  question, 
as  our  judgment  will  not  proceed  upon  it ;  and  we  decline  to  do 
so  the  rather  because  the  counsel  who  showed  cause  against  the 
rule  scarcely  noticed  the  point  in  argument,  relying  entirely 
upon  the  facts. 

Turning  then  to  the  affidavits,  it  appears  to  be  unquestionable 
that  the  Yice-Ghancellor  of  Cambridge  has  exercised  this  fran- 
chise from  a  very  remote  period,  from  a  period,  indeed,  so 
remote,  that  the  first  exercise  of  it  cannot  be  distinctly  traced, 
nor  the  origin  to  which  it  is  referable  at  all  certainly  assigned ; 
that  he  has  exercised  it,  not  merely  within  the  borough  of 
Cambridge  but  without  it,  and  in  the  county,  to  the  extent  of 
the  known  liberties  of  the  University.  The  history  of  alehouse 
licences,  as  granted  by  justices  of  the  peace,  is  well  known ;  it 
takes  its  commencement  from  stat.  5  &  6  Edw.  YI.  c.  25 ;  but 
the  mode  of  proceeding  by  the  Vice- Chancellor  has  never  borne 

(1)  The  followiDg  authorities  were  Rea:  v.  PaHeMti,  38  B.  E.  191  (4  B.  & 

cited  on  this  point.      Case  of  the  Ad.  9) ;  Bex  v.  'Mashiter,  6  Ad.  &  El. 

Archbishop  of    York,  2    Inst.   497;  153;  stat.  12  Edw.  IV.  c.  8;  4  Inst. 

JiexY.  Br€t<My4t  Bwrr,  2260;  Bex  V.  261;    The    Couid    of    Shrewsbury's 

Williams,  1  Burr.  402;  Bex  v.  The  case,    17  Vin.  Abr.  263,  264,  Pre- 

Aldennen    of  New    Badnor,   2   Ld.  scription,  (E),  pi.  3,  4 ;  Jacob's  Law 

Eenyon*s  Cases,  498 ;    Rex  v.   The  Diet.  art.  Prisage ;  Bex  v.  Af«»,  3 

Mayfvr  and  Aldermen  of  HeHford,  1  T.  B.  596  ;  Bex  v.  The  Duke  of  Bed- 

Salk.  374;  S.  C.  1   Ld.  Bay.  426;  ford,  1  Barnard.  (K.  B.)  280,   Co. 

Bex  V.  Stanton,  Cro.  Jac,   259  ;  Bex  Ent.  537  a,  pi.  5  {Reg^  v.  Inhabitants 

V,   Badcock,   cited    in    Bex   v.    The  o/7>f«6f^A);  Com.  Dig.  Quo  Warranto 

C(prporation  of  Bedford  Level,  6  East,  (A.) ;  Bex  v.  Gregory,  2  E.  B.  37 1 ,  n. 

359 ;  Bex  v.  Nicholson,  1  Str.  299 ;  (4  T.  B.  240,  n.) ;  Bex  v.  Bingham, 

i?«cv./?f«»rf/f,42B.B.437(3Ad.&EL  2  East,    :i08 ;   Bex  v.   Highmore,    5 

467);  Bexy,  Bamsden,  42  B.  B.  431  B.  &  Aid.  771;  Bex  v.  Harrimn,  8 

(;<  Ad.  &  El.  456) ;  Bex  v.  Hall,  25  Mod.  135  ;  Bex  v.  Mayor,  d:c,  of  Ltm- 

B.  B.  321  (1  B.  &  C.  123,  237) ;  Rex  dtm,  8  How.  St.  Tr.   1039;  i?rjr  v. 

V.  Boyles,  2  Str.  836;  .S.   C.  2  Ld.  Holland,  2  B.  B.  439  (1  T.  B.  692); 

Bay.  1559 ;    Bex  v. ,  2  Chitty,  Bex  v.  Filewo(»d,  2  T.  B.  145. 

368 ;  Bexy.  Huhball,  6  B.  &  C.  139  ; 
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express  reference  to  any  authority  given  by  the  statute,  nor         Rbo. 

squared  with  its  provisions  in   form   or  substance.     He  has    abohdall. 

described  himself  indeed  as  a  justice  of  the  peace,  and  be  has 

acted  with  another  head  of  a  house  described  in  the  same  way ; 

but  the  latter  is  called  his  assistant  only ;  the  licence  is  stated 

to  proceed   from  himself,  and  is  under  his   single  seal  and 

signature ;   it  is  granted  during  good  pleasure,  is  subject  to 

other  conditions  than  those  of  a  magistrate's  licence ;  and  the 

recognisance  has  never  been  certified  to  the  Quarter  Sessions. 

It  further  appears  that  this  privilege  *has  been  recognised,  with       [  *286  ] 

more  or  less  distinctness,  in  a  great  number  of  public  statutes, 

some  of  them  going  back  to  a  distant  period ;  one,  stat.  9  Ann. 

c.  28,  s.  50,  passed  considerably  more  than  a  century  since,  in 

very  clear  language  recognising  and  confirming  it.     Lastly,  it 

appears  that,  during  the  whole  of  this  period,  the  University 

has  been  placed  side  by  side,  as  it  were,  with  a  municipal  body 

of  considerable  power,  and   that  between  the  two  differences 

have  from   time  to  time  prevailed,   and  much  jealousy  been 

manifested   as   to    the   conflicting  privileges ;   yet,  until  very 

modem  times,  no  resistance  entitled   to  serious  consideration 

has  been  made  by  the  borough  to  the  exercise  of  this  franchise ; 

and  no  licences  have  been  granted  by  the  charter  justices;  and 

it  may  be  collected  from  the  silence  of  the  affidavits  for  the  rule 

that  the  same  acquiescence  and  abstinence  have  been  displayed 

by  the  justices  of  the  county  at  large. 

We  purposely  abstain  from  noticing  many  smaller  circum- 
stances of  detail,  which  appear  in  the  affidavits,  and  would  not 
be  without  their  weight  in  a  balance  of  conflicting  testimony, 
because  in  our  judgment  we  shall  not  rely  upon  them.  We 
have  noticed  only  the  great  and  undisputed  features  of  the 
evidence  in  support  of  this  franchise ;  and,  before  we  pass  to 
our  conclusion,  we  observe  that  what  we  here  find  is  exactly 
what  we  might  have  expected  to  find.  In  early  times,  it  is 
well  known  that  the  number  of  students  at  the  University,  as 
at  our  Inns  of  Court,  was  much  greater  than  at  present ;  they 
were  also  younger  in  age,  and  yet  for  the  most  part  lived,  not 
within  the  restraint  of  college  walls,  nor  under  that  discipline, 
almost  of  a  domestic  character,  which  now  prevails  in  our 
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Rk6.  universities,  bat  in  lodging-houses,  inns,  or  *ho8telries,  scattered 
abchdall.  through  the  town.  In  those  times,  too,  the  ordinary  beverage, 
[  *287  j  even  for  the  educated  classes,  especially  of  the  moderate  means 
of  the  majority  of  students,  was  ale  and  beer,  not  wine  or 
spirits.  A  control  over  the  houses  of  resort  in  which  these 
articles  were  sold,  a  control  of  the  most  absolute  kind,  was  in 
some  sort  necessary  for  the  preservation  of  discipline  and  morals, 
and  for  the  prevention  of  those  brawls  and  street  riots,  and 
fierce  contentions  with  the  inhabitants  of  the  town,  which  the 
age  and  dispositions  of  the  parties,  and  the  manners  of  the 
times,  would  otherwise  have  made  inevitable.  Such  a  control, 
therefore,  was  highly  expedient,  if  not  necessary ;  the  University, 
generally  a  favoured  body,  was  not  unlikely  to  procure  from  the 
Crown  what  might  be  so  reasonably  asked  for ;  and,  being  a 
learned  body,  was  likely  to  procure  it  in  such  form  and  with 
such  sanction  as  would  render  the  grant  valid.  And,  if  granted, 
there  was  no  officer  in  whom  it  would  so  reasonably  be  vested 
as  in  the  Vice-Chancellor,  the  great  resident  governor  of  the 
whole  body. 

We  are  now  called  upon,  however,  to  subject  this  franchise 
to  inquiry  as  an  usurpation  upon  the  Crown ;  not  because  any 
of  the  facts  above  stated  are  disputed,  but  because  the  University 
cannot  show  the  precise  charter  or  statute  to  which  the  grant  of 
the  franchise  can  be  expressly  referred;  because  at  an  early 
period  the  assize  of  bread  and  ale  was  in  the  borough,  and  not 
in  the  University;  because  the  first  licensing  statute,  5  &  6 
Edw.  YI.  c.  25,  does  not  notice  the  franchise  as  existing  in  the 
University,  nor  save  it;  because  the  Yice-Chancellor  appears 
always  to  have  styled  himself  and  his  assistant  justices  of  the 
peace ;  because  the  course  of  proceeding  by  the  Yice-Chanoellor 
f  *288  ]  has  not  always  been  ^uniform ;  and,  generally  and  principally, 
because  ingenious  objections,  objections  at  this  day  difficult  to 
answer,  may  be  raised  against  the  evidence  in  support  of  any 
legal  origin,  whether  prescriptive,  by  lost  charter,  or  lost  statute, 
which  may  be  theoretically  assigned  for  the  franchise. 

By  stating  these  objections  thus  generally,  we  do  not  intend 
to  take  from  their  legitimate  force ;  still  less  do  we  intend  to 
be  influenced  in  our  decision  upon  them  by  the  consideration 
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that  they  are  urged  against  a  great  and  venerable  body  like  the  R«o. 
University.  But,  equally  in  this  as  in  the  case  of  any  individual  abchdall. 
lord  of  a  manor,  we  would  ask  any  lawyer,  whether  he  has  ever 
known  a  franchise  of  equal  antiquity  in  its  exercise,  though 
most  undoubted  in  right,  against  which  ingenious  minds  might 
not  raise  similar  objections.  It  follows  almost  necessarily,  from 
the  imperfection  and  irregularity  of  human  nature,  that  a 
uniform  course  is  not  preserved  during  a  long  period:  a  little 
advance  is  made  at  one  time,  a  retreat  at  another ;  something 
is  added,  or  taken  away,  from  indiscretion,  or  ignorance,  or 
through  other  causes:  and,  when  by  the  lapse  of  years  the 
evidence  is  lost  which  would  explain  these  irregularities,  they 
are  easUy  made  the  foundation  of  cavils  against  the  legality  of 
the  whole  practice.  So  also  with  regard  to  title :  if  that  which 
has  existed  from  time  immemorial  be  scrutinised  with  the  same 
severity  which  may  properly  be  employed  in  canvassing  a  modern 
grant,  without  making  allowance  for  the  changes  and  accidents 
of  time,  no  ancient  title  will  be  found  free  from  objection :  that, 
indeed,  will  become  a  source  of  weakness,  which  ought  to  give 
seenrity  and  strength.  It  has  therefore  always  been  the  well- 
established  principle  of  our  law  to  presume  ^every  thing  in  [  *2S9  ] 
favour  of  long  possession ;  and  it  is  every  day*s  practice  to  rest 
upon  this  foundation  the  title  to  the  most  valuable  properties. 

We  should  be  departing  from  this  principle  and  practice  if 
we  were  now  to  institute  the  inquiry  prayed  for,  and  call  upon 
the  Yice-Chancellor  to  justify  the  exercise  of  this  ancient  fran- 
chise. It  is  possible  that  it  may  rest  upon  no  legal  foundation, 
and  that,  upon  a  full  examination,  it  may  turn  out  to  be 
inci^able  of  being  supported.  By  refusing  this  rule,  we  do  not 
prevent  the  parties  from  raising  the  question,  if  they  shall  be 
so  advised,  nor  prejudice  its  determination ;  we  decline  only  to 
render  any  assistance  in  originating  the  proceeding,  which  may 
imply  a  suspicion  in  our  minds  that  what  has  existed  unquestioned 
for  centuries  is  referable  only  to  usurpation  on  the  Crown. 

Upon  these  grounds,  we  do  not  examine  minutely  the  several 
objections  above  enumerated.  They  are  of  more  or  less  weight, 
and  have  received  answers  more  or  less  satisfactory;  the 
principle  of  our  decision  would  lead  us  to  the  same  conclusion, 
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Rbo.        even  if  we  should  think  that  many  of  them  remained  entirely 
ABCHDAI.L,    unanswered. 

We  were  pressed  with  the  anomalous  nature  and  inconvenience 
of  this  jurisdiction  under  the  altered  circumstances  of  the  times ; 
especially  that  the  power  claimed  was  irresponsible  in  its  exercise 
and  liable  to  no  appeal.  This,  however,  is  a  matter  with  which 
we  have  no  concern.  If  abuses  are  found  to  exist  for  which  the 
law  gives  no  remedy,  or  if  the  franchise  be  found  objectionable 
in  theory,  or  unsuited  to  the  present  times,  application  must  be 
made  elsewhere.  The  only  question  for  us  is,  whether,  under 
the  circumstances,  sufficient  doubt  has  been  raised  in  our  minds, 
[  *290  ]  as  to  the  lawfulness  of  its  ^present  title,  to  make  it  proper  for 
us  to  direct  the  information  to  be  filed.  That  has  not  been 
done ;  and  this  rule  will  therefore  be  discharged. 

Rule  discharged  (1). 


1838,  ROSS  V.  BOARDS. 

May  24. 
JL  (8  Adol.  &  Ellis,  290—295;    S.  C.  3  N.  &  P.  382;     1  W.  W.  &  H.  376; 

f  290  ]  7  L.  J.  (N.  S.)  Q.  B.  109 ;  2  Jur.  567.) 

A.  agreed  to  purchase  land  of  B.,  the  title  to  be  made  out  to  the 
satisfaction  of  A.'s  attorney.  The  agreement  being  uncompleted,  and 
disputes  arising,  all  mattera  in  difference  between  the  parties,  and  the 
settlement  of  all  questions  on  the  agreement,  were  referi*ed  to  arbitration. 
The  arbitrator  awarded  that  B.  should  convey  to  A.  the  title  to  the  above 
land,  contained  in  two  abstracts  given  in  evidence  on  the  arbitration; 
he  also  prescribed  the  boundary  of  the  land  so  to  be  conveyed,  and 
ordered  that  B.  should  execute  an  indemnity  bond  to  A.,  to  be  forfeited 
if  A.  should  be  evicted  by  reason  of  defect  in  the  title ;  and  that,  on 
execution  of  the  premises,  A.  should  pay  the  purchase-money.  Nothing 
further  was  awarded  as  to  the  validity  of  the  title.  The  goodness  of  the 
title  had  been  a  matter  of  dispute  befoi-e  the  arbitrator. 

Held,  that  the  award  was  bad,  as  not  finally  determining  the  questions 
referred. 

Issues  being  joined  between  these  parties  in  an  action  of 
trespass,  Lord  Denman,  Gh.  J.  made  an  order  **  that  all  matters 
in  difference  in  this  action,  and  all  other  matters  in  difference 
between  the  parties,  and  the  settlement  of  all  questions  on  an 
agreement  existing  between  them,  including  "  &c.  (subjects  of 
dispute  not  material  here),  "be  referred  to  the  award/'  &c., 

(1)  See  r?i€  Mayor  of  Leicester  v.  Burgees,  39  E.  E.  450  (5  B.  &  Ad.  246). 
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of  &c.,  barrister-at-law ;  and  ''that  the  said  arbitrator  shall  Ross 
have  the  power  of  inspecting  the  premises  at  Edmonton  of  both  boards. 
parties,  and  of  laying  down  the  boundary-line  between  the 
property  of  the  plaintiff  and  the  lands  of  which  the  defendant 
is  the  owner  or  occupier,  and  to  award  such  damages  and  costs 
to  either  party  as  he  shall  think  fit/'  &c.  By  the  agreement 
referred  to,  it  was  recited  that  defendant,  being  the  proprietor 
of  certain  ground  at  Edmonton,  had  agreed,  and  did  thereby 
agree,  with  plaintiff  for  the  sale  to  him  of  a  part  of  the  said 
ground  afterwards  described,  for  lOOL  ;  the  title  to  be  made  out 
to  the  satisfaction  of  Mr.  Blunt :  and  plaintiff,  in  pursuance  of 
the  said  agreement,  did  thereby  agree  to  pay  defendant  the 
100/.,  at  or  before  the  time  of  executing  the  conveyance. 

The  arbitrator  made  his  award,  the  material  parts  of  which  [  291  ] 
were  these.  ''  I  do  award,  of  and  concerning  the  matters  to  me 
referred,  as  follows,  that  i§  to  say :  Touching  an  agreement,  the 
subject  of  evidence  before  me,  I  do  award  that  the  said  William 
Boards  do,  at  the  expense  of  the  said  Robert  Boss,  convey  to  the 
said  Bobert  Boss  the  title,  contained  in  the  two  abstracts  which 
have  been  given  in  evidence  before  me,  to  the  parcel  of  ground 
particularly  specified  in  such  agreement ;  and,  pursuant  to  the 
intention  of  the  parties  to  the  said  agreement,  such  parcel  is  to 
extend  unto  a  certain  brook,  the  subject  of  evidence  before  me, 
so  that  the  boundary-line  between  the  respective  properties  of 
Bobert  Boss  and  William  Boards  shall  be  the  line  marked  A  B 
in  the  accompanying  plan."  "  And  I  do  hereby  further  award 
that  the  said  William  Boards  shall,  at  the  expense  of  the  said 
Bobert  Boss,  execute  a  bond  to  the  said  Bobert  Boss  in  the  penal 
sum  of  2002.,  to  be  forfeited  in  case  of  the  eviction  of  the  said 
Bobert  Boss  from  any  part  of  the  premises  so  conveyed  as  afore- 
said by  reason  of  any  defect  of  the  title  so  to  be  conveyed  as 
aforesaid :  And  I  do  further  award  that,  upon  execution  of  the 
premises,  the  said  Bobert  Boss  do  pay  to  the  said  William  Boards 
lOOZ.,  as  mentioned  in  the  said  agreement."  **  And  I  do  further 
award  that  the  said  William  Boards  do  pay  to  the  said  Bobert  Boss 
his  costs  incurred  in  the  investigation  of  the  title  to  the  piece  of 
ground  specified  in  the  said  agreement,  as  far  as  the  same  may 
exceed  the  sum  of  102.  10«." 
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Boss  In  Hilary  Term,  1887,  a  rule  nisi  was  obtained  for  setting 

Boards.  aside  the  award,  on  the  grounds :  1.  That  the  arbitrator  has 
exceeded  his  authority  with  respect  to  the  agreement  mentioned 
[  '292  ]  in  his  award,  and  to  the  estate  *the  subject  of  the  agreement. 
2.  That  the  arbitrator  has  not  decided  whether  the  title  to  the  said 
estate  be  good  or  bad,  or  such  as  the  plaintiff  was  bound  to  accept. 
8.  That  the  award  is  not  final  with  respect  to  the  questions  on  the 
said  agreement.  4.  That  the  arbitrator  has  directed  a  bond  of 
indemnity  to  be  accepted  by  the  plaintiff,  without  deciding  as  to 
the  title  to  the  said  estate.  5.  That,  if  the  plaintiff  should 
be  evicted  from  the  said  estate,  another  suit  would  arise,  and  no 
sufficient  security  is  given  to  the  plaintiff  as  purchaser  of  the 
said  estate. 

The  affidavit  in  support  of  the  rule  stated  that,  before  the 
parties  agreed  to  refer,  it  had  been  a  matter  of  dispute  between 
Mr.  Blunt,  as  the  plaintiff's  attorney,  and  the  defendant,  whether 
the  defendant  could  make  a  good  title  to  the  land  in  question, 
and  whether  the  title  to  such  land,  set  forth  in  certain  abstracts 
furnished  by  the  defendant  to  Mr.  Blunt,  was  such  as  he  could 
properly  accept  on  the  plaintiff's  behalf ;  that  the  principal  matter 
in  difference  before  the  arbitrator  was  whether  the  title,  as  set 
forth  on  such  abstracts,  was  good,  and  such  as  the  plaintiff  and 
Blunt  ought  to  be  satisfied  with ;  and  that  evidence  was  given 
of  the  insufficiency  of  such  title.  The  affidavit  further  stated 
that  the  defendant,  as  the  plaintiff's  attorneys  were  advised,  could 
not  make  a  good  title.  The  affidavit  in  opposition  represented 
that,  although,  upon  the  arbitration,  a  question  of  identity  arose, 
namely,  whether  the  land  in  dispute  was  parcel  of  certain  lands 
formerly  purchased  by  and  allotted  to  the  defendant,  or  of  adjoin- 
ing lands  purchased  by  and  allotted  to  the  plaintiff,  yet  no  real 
question  existed  as  to  the  power  to  make  a  good  title,  on  a  con- 
[  ^293  ]  veyance  by  defendant  to  plaintiff  of  the  land  in  ^question ;  that 
defendant  had,  as  the  deponent  (his  attorney)  beUeved,  made  out 
a  good  title ;  and  that  the  direction  as  to  a  bond  of  indemnity 
was  given,  as  the  deponent  believed,  not  because  the  arbitrator 
thought  the  title  defective,  but  in  consequence  of  an  attempt  by 
plaintiff  to  prove  an  adverse  holding  of  part  of  the  land  thirty- 
five  or  forty  years  ago  by  one  Davies ;  and  that  the  case,  as 
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to   such  holding,  had  been   satisfactorily  answered  before  the        Boss 
arbitrator  by  evidence,  which  the  affidavit  stated.  Boabds^ 

Sir  W.  W.  Follett,  with  whom  was  Halcombe,  now  showed 
cause: 

The  real  dispute  on  the  reference  was  on  the  subject  of  identity. 
The  arbitrator  has,  in  effect,  found  that  the  land  to  be  conveyed 
is  the  property  of  the  defendant ;  and  the  award  is  final,  though 
an  indemnity  is  directed.  It  appears  from  Fisher  v.  Pimbky  (l) 
that  an  award  is  not  vitiated  by  an  indemnity  bond  being  ordered, 
between  parties  to  the  reference,  against  claims  to  be  made  on 
account  of  matters  submitted  to  the  arbitrator.  It  is  very  common 
to  award  a  conveyance  with  a  covenant  for  title. 

Sir  J.  Campbell^  Attorney-General,  and  Shee,  contra  : 

The  arbitrator  has  not  decided  whether  the  defendant's  title 
is  good  or  bad.  He  calls  upon  the  plaintiff  to  take  a  title  which 
is  not  marketable.  The  order  of  reference  empowered  him  to 
decide  certain  matters  in  dispute,  not  generally  to  direct  what 
should  be  done  between  the  parties.  The  matters  brought  before 
him  as  the  subject  of  dispute  were,  whether  the  defendant  could 
*make  a  good  title,  and  whether  the  title,  as  shown  on  the  [  *294  ] 
abstracts,  was  such  as  Mr.  Blunt  ought  to  be  satisfied  with. 
Instead  of  determining  these  points,  he  has  made  an  order  which 
shows  that  he  doubted  whether  or  not  the  title  was  one  which  Mr. 
Blunt  ought  to  have  approved.  This  deviation  from  the  line 
prescribed  to  the  arbitrator  vitiates  the  award,  as  in  Bonnei'  v. 
LiddeU(2).  A  covenant  for  title  occurs  in  all  conveyances, 
and  does  not  throw  a  suspicion  on  the  title,  as  a  bond  of 
indenmity  does. 

Lord  Dbnman,  Ch.  J. : 

The  objection  insisted  upon  must  prevail.  The  agreement 
between  these  parties  was,  that  the  defendant  should  sell  the 
land  to  the  plaintiff,  the  title  to  be  made  out  to  the  satisfaction 
of  Mr.  Blunt.    It  was  referred  to  the  arbitrator  to  settle  all 

(1)  11  East,  188.  (2)  1  Brod.  &  B.  80. 

R.R. — VOL.  xLvn.  88 


594  1888.    Q.  B.    8  AD.  &  EL.  294—295.  [B.B. 

Bobs  questions  between  the  parties,  on  the  agreement.  He  does  not 
BoIbds.  decide  the  questions  arising  on  the  agreement,  but  awards,  of 
and  concerning  the  matters  referred,  that  the  defendant  shall 
convey  to  the  plaintiff  the  title,  contained  in  the  abstracts,  to  the 
parcel  of  ground  specified  in  the  agreement,  such  parcel  to  extend, 
and  be  bounded,  as  the  award  points  out.  He  leaves  it  in  doubt 
whether  the  title  is  good  or  bad,  and,  in  effect,  orders  that  it  shall 
be  taken  with  all  faults.  The  doubt  is  rendered  stronger  by  the 
direction  that  an  indemnity  bond  shall  be  executed,  which  is 
more  than  the  arbitrator  had  a  right  to  order.  The  award  is  not 
final,  because,  instead  of  deciding  the  questions  referred,  it  sets 
on  foot  new  ones ;  and,  instead  of  ascertaining  a  right  for  the 
plaintiff,  gives  him  a  new  action  for  the  recovery  of  damages. 

r  296  J         LlTTLBDALB,  J.  : 

The  arbitrator  should  have  stated  in  his  award  whether  the 
title  was  good  or  bad.  It  is  said  that  he  has  in  effect  done  so. 
I  have  had  some  doubt;  but  I  am  of  opinion  that  he  ought 
to  have  proceeded  in  a  direct  way  to  determine  the  question 
as  it  arose  out  of  the  agreement.  He  should  have  said  whether 
the  title  was  good  or  not. 

Pattbson,  J. : 

The  plaintiff  agreed  to  purchase  land,  the  title  to  be  made  out 
to  Mr.  Blunt's  satisfaction ;  that  is,  he  agreed  to  take  a  good 
title,  not  a  doubtful  title  with  an  indemnity.  Then  a  reference 
is  made  of  all  questions  on  the  agreement.  Upon  the  arbitration, 
a  question  is  raised  on  the  sufficiency  of  the  title.  If  no  such 
point  had  arisen,  the  case  would  have  been  different.  Then  the 
arbitrator  awards,  not  that  the  title  is  good  or  bad,  but  that  there 
shall  be  a  conveyance  of  the  title,  and  a  bond  executed ;  in  effect, 
that  the  plaintiff  shall  take  a  doubtful  title,  with  an  indemnity. 
The  award,  therefore,  is  bad.  The  arbitrator  was  not  empowered 
to  order  what  should  be  done  between  the  parties. 

WOiLLAMS,  J. : 

The  language  of  the  order  of  reference  decides  this  case.  The 
arbitrator  has  not  settled  the  question    between  the  parties 
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according  to  the  terms  of  their  Babmission  to  arbitration.     He        Rosa 
has  merely  directed  a  conveyance,  and  stated  what  shall  be  done      boaudb. 
in  case  of  its  proving  ineffectual. 

Rule  absoltUe. 


WILLIAMS  V.  WILCOX  jlvd  Another  (1).  ,.  iW7 

^   '  Aov.  20,  21. 

(8  Adol.  &   EUifi,  314— «37 ;   S.  C.  3  N.  &  P.  606;  1  W.  W.  &  H.  477 ;  i83«. 

7  L.  J.  (N.  S.)  Q.  B.  229.)  June  JS. 

A  weir  appurtenant  to  a  fishery,  obstructing  the  whole  or  part  of  a         ^  3x4  ] 
navigable  river,  is  legal,  if  granted  by  the  Crown  before  the  commenoe- 
ment  of  the  reign  of  Edward  the  First. 

Such  a  grant  may  be  inferred  from  evidence  of  its  having  existed 
before  that  time. 

If  the  weir,  when  so  first  granted,  obstruct  the  navigation  of  only  a 
part  of  the  river,  it  does  not  become  illegal  by  the  stream  changing  its 
bed,  so  that  the  weir  obstructs  the  only  navigable  passage  remaining. 

Tieapaaa  for  breaking  down  a  weir  appurtenant  to  a  fishery.  Justifica- 
tion, that  the  weir  was  wrongfully  erected  across  part  of  a  public  and 
navigable  river,  the  Severn,  where  the  King*s  subjects  had  a  right  to 
navigate,  and  that  the  rest  of  the  river  was  choked  up  so  that  defendants 
could  not  navigate  without  breaking  down  the  weir.  Replication,  that 
the  part  where  the  weir  stood  was  distinct  from  the  channel  where  the 
right  of  navigation  existed,  and  was  not  a  public  navigable  river. 
Rejoinder,  that  the  part  was  a  part  of  the  Severn,  and  the  King*s 
subjects  had  a  right  to  navigate  there  when  the  rest  was  choked  up,  and 
that  the  rest  was  choked  up.  Surrejoinder,  traversing  the  right.  Held, 
that  in  support  of  this  traverse  plaintiff  might  show  user  to  raise  pre- 
sumption of  such  a  grant  as  above,  and  was  not  bound,  for  the  purpose 
of  introducing  such  proof,  to  set  out  his  right  more  specifically  on  the 
record. 

Where  the  Crown  had  no  right  to  obstruct  the  whole  passage  of  a 
navigable  river,  it  had  no  right  to  erect  a  weir  obstructing  a  part,  except 
subject  to  the  rights  of  the  public ;  and  therefore,  in  such  a  case,  the 
weir  would  become  illegal  upon  the  rest  of  the  river  being  so  choked  that 
there  could  be  no  passage  elsewhere. 

A  party  objecting  to  the  production  of  a  copy,  on  account  of  due  search 
not  having  been  made  for  the  original,  must  make  the  objection,  at  the 
time  of  the  trial,  distinctly  on  that  ground ;  if  he  does  not,  the  Court 
will  not  afterwaids  entertain  it. 

Trespass  for  throwing  down  a  weir  of  plaintiff,  appurtenant 
to  his  fishery,  and  seizing,  taking,  and  carrying  away  the  mate- 
rials thereof,  to  wit  1,000  stakes  and  1,000  yards  of  pleaching 
work  of  wood  of  plaintiff,  and  converting    &c.,  and  thereby 

(1)  Cited  by  Malins,  V.-C,  in  7  Eq.  377,  389,  38  L.J.  Ch.335,  343. 
Att.-Offu  V.  Lonsdale  (1868)  L.  B.      — B.  C. 
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Williams     hindering  plaintiff  from  having  the  benefit  and  enjoyment  of 
Wilcox.       th^  ^©ir,  &c 

[  S15  ]  Pleas,  1.  Not  guilty. 

2.  That  the  said  weir,  stakes,  and  pleaching  work  of  wood  of 
the  plaintiff,  before  the  said  times  when  &c.,  had  been  wrongfully 
erected,  and  placed  and  set  up,  in  and  across  part  of  a  public 
navigable  river  called  the  Severn ;  that  the  said  part  of  the  «aid 
river  in  which  &c.  was  a  part  of  the  said  river  situate  between 
Worcester  and  Shrewsbury,  and  that  the  said  river  now  is,  and 
at  the  said  several  times  when  &c.  was,  s  public  and  common 
narigable  river  for  all  the  liege  &c.  to  navigate  and  pass  with 
barges  on  the  said  river  between  Worcester  and  Shrewsbury,  and 
that  all  the  liege  &c.,  before  and  at  the  said  times  when  &c;,  of 
right  ought  to  have  navigated  and  passed,  and  still  of  right  <&c., 
with  barges  in  and  along  the  said  river  from  Worcester  to 
Shrewsbury  at  all  times  of  the  year,  at  their  free  will  and  pleasure ; 
that  defendants,  being  liege  &c.,  at  the  said  times  when  &c.,  had 
occasion  to  use  the  said  river,  and  to  navigate  and  pass  in  and 
along  the  said  river  between  Worcester  and  Shrewsbury,  with  a 
certain  barge  of  defendants,  in  going  and  passing  from  Worcester 
to  Shrewsbury,  and  had  navigated  and  passed  with  the  said 
barge  in  and  along  the  said  river  from  Worcester  to  the  said  part 
of  the  said  river  in  which  &c. ;  and,  because  the  said  weir  &c., 
had,  before  the  said  several  times  when  &c.,  been  wrongfully 
erected  &c.,  and  were  then  wrongfully  remaining  and  standing 
in  and  across  the  said  part  of  the  said  river  in  which  &c.,  and 
obstructing  the  same,  and  because  a  certain  other  part  of  the 
said  river,  near  and  adjoining  to  the  said  part  of  the  said  river 
in  which  &c.  was,  at  the  said  times  when  &c.,  choked  and  stopped 
up,  so  that,  without  breaking  down,  throwing  down,  prostrating, 

[  *3i«  J  and  destroying  the  said  *weir  &c.,  defendants  could  not  then 
navigate  or  pass  with  their  said  barge  through,  over,  and  along 
the  said  river  from  Worcester  to  Shrewsbury  as  they  ought  to 
have  done,  and  because  defendants  could  not  then  remove  the 
obstructions  in,  or  open,  the  said  other  part  of  the  said  river 
which  was  so  choked  and  stopped  up,  or  pass  over  or  navigate  the 
said  part  of  the  said  river  in  which  &c.,  defendants,  at  the  said 
several  times  when  &c.,  in  order  to  remove  the  said  obstruction 
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in  the  said  part  of  the  said  river  in  which  &c.,  and  to  enable     williamb 
themselves  to  pass  with  and  navigate  their  said  barge  in  and  upon      wilcox. 
the  said  part  of  the  said  river  in  which  &c.,  broke  down  &c.,  the 
weir,  and  the  materials  ^thereof,  to  wit  <&c.,  and  took  and  carried 
away  the  same  to  a  small  and  convenient  distance  &c.,  which 
are  the  same  &o. 

Replication.  That  true  it  is  that  the  river  Severn  was  and  is 
a  public  navigable  river,  as  in  the  plea  mentioned,  and  that  the 
said  weir  &c.,  before  the  said  times  when  &c.,  had  been  erected 
&c.,  in  and  across  a  part  of  the  said  river,  as  in  the  plea  laen- 
tioned  ;  but  the  plaintiff  in  fact  says  that  the  said  part  of  the  said 
river,  in  and  across  which  the  said  weir  &c.,  had  been  so  erected 
&c.,  was  a  part  of  the  said  river  other  than,  and  wholly  distinct 
from,  the  channel  of  the  same  in  which  the  liege  &c.  had  navi- 
gated and  passed  and  of  right  ought  &c.,  as  in  the  plea  in  that 
behalf  mentioned,  and  lying  between  the  said  channel  of  the  said 
river  and  the  north  eastern  bank  thereof :  and  that  the  said  part 
of  the  said  river  in  and  across  which  the  said  weir  <bc.,  had  I^een 
so  erected  t&c.  is  not,  and  at  the  said  several  times  when  &c.  was 
not,  a  public  common  navigable  river  for  all  the  liege  &c.  to 
navigate  &c.  on  the  said  part  of  the  said  river,  in  which  &c., 
from  Worcester  &c.,  nor  *ought  the  liege  &c.,  before  or  at  the  [  •si7  ] 
said  times  when  &c.,  of  right  to  have  navigated  &c.,  nor  still  of 
right  &c.,  in  and  along  the  said  part  of  the  said  river  in  which  &c., 
from  Worcester  &c.,  at  all  times  &c.,  in  manner  and  form  «&c. 

Rejoinder.  That  the  said  part  of  the  said  river,  in  and  across 
which  the  said  weir  &c.,  had  been  so  erected  and  placed,  is,  and 
at  the  said  several  times  when  &c.  was,  part  of  the  said  riVer 
Severn;  and  that  the  liege  <&c.,  before  and  at  the  said  times 
when  &c.,  ought  of  right  to  have  navigated  and  passed  with 
barges  in  and  along  the  said  part  of  the  said  river  in  which  &g., 
from  Worcester  to  Shrewsbury,  at  all  times  of  the  year,  at  their 
free  <&c.,  when  and  so  often  as  the  channel  of  the  said  river  had 
been  or  was  choked  or  stopped  up  so  as  to  prevent  the  liege  &c. 
from  navigating  and  passing  with  barges  in,  through,  over,  or 
along  the  said  river  except  by  navigating  and  passing  in,  through, 
or  along  the  said  part  of  the  said  river  in  which  &c. ;  and  that 
the  said  channel  of  the  said  river,  being  the  said  part  of  the  said 
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WiLUAMB  river  in  the  plea  mentioned  to  have  been  near  to  the  said  part  of 
WiLooz.  ^he  said  river  in  which  &c.,  and  to  have  been  so  choked  up  as 
aforesaid,  was,  at  the  said  times  when  &c.,  choked  and  stopped 
up  so  as  to  prevent  the  liege  &c.,  from  navigating  and  passing 
with  barges  in,  over,  through,  or  along  the  said  river  except  by 
navigating  and  passing  in,  over,  through,  and  along  the  said 
part  of  the  said  river,  in  which  &c.    Verification. 

Surrejoinder.  That  the  liege  <&c.,  before  and  at  the  said  times 
when  &c.,  ought  not  of  right  to  have  navigated  and  passed  with 
barges  in  and  along  the  said  part  of  the  said  river  in  which  &c., 
[  *8is  ]  from  Worcester  &c.,  at  *all  times  &c.,  when  and  so  often  as  the 
channel  <&c.,  in  manner  and  form  &c.  Conclusion  to  the  country : 
and  issue  thereon. 

On  the  trial  before  Williams  J.,  at  the  Shropshire  Spring 
Assizes,  1886,  the  plaintiff  proved  the  trespass,  and,  in  support 
of  his  issue  on  the  second  plea,  produced  evidence  to  show  the 
antiquity  of  the  weir  and  fishery,  beginning  with  an  extract  from 
Domesday  book,  in  which  the  fishery  is  mentioned.  A  great 
number  of  documents  were  put  in  by  him :  among  others,  an 
extract  from  the  chartulary  of  Haghmon  Abbey,  containing 
copies  of  grants  of  the  fishery  to  the  church,  and  of  a  way  to  the 
fishery ;  the  earliest  appearing  to  have  been  made  in  the  year 
1172-8.  This  chartulary  appeared  to  contain  copies  of  the  deeds 
and  charters  relating  to  the  property  of  the  Abbey :  but  no  evi- 
dence was  given  of  search  for  the  originals.  A  judgment  was 
also  put  in  of  Mich.  T.  1  Hen.  YI.,  in  a  cause  wherein  the  Abbot 
of  Haghmon  was  indicted  for  obstructing  the  navigation  of  the 
Severn,  and  pleaded  an  immemorial  right  of  taking  fish  in 
the  weir,  that  the  navigation  was  not  obstructed,  and  that  the 
weir  was  not  made  since  8  Edw.  I. ;  all  which  was  found  in  his 
favour.  The  counsel  for  the  defendants  objected  that  no  ancient 
right  could  be  paramount  to  the  right  of  navigation ;  and  that, 
at  any  rate,  the  antiquity  of  such  a  special  right  could  not  be 
given  in  evidence  under  this  issue,  but  its  nature  or  origin,  by 
grant  or  otherwise,  should  have  been  expressly  pleaded.  The 
learned  Judge  received  the  evidence,  and  left  it  to  the  jury  to  say 
whether  there  had  been  an  immemorial  right,  under  a  grant  from 
the  Crown,  of  obstructing  the  navigation  by  the  weir,  even  when 
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the  rest  of  the  channel  was  obstructed.     The  *jury  found  for  the     Williams 
plaintiff.    In  Easter  Term,  1886,  Mavle,  on  the  objections  urged      wilcox. 
at  the  trial,  and  for  misdirection,  and  also  on  the  ground  that  no       [  *^^^  1 
search  for  the  originals  of  the  deeds  in  the  chartulary  had  been 
shown,  obtained  a  rule  nisi  for  arresting  the  judgment,  or  for  a 
new  trial.    In  Michaelmas  Term  last  (i), 

Talfourdy  Serjt.,  and  R.  V.  Richards,  showed  cause : 

The  first  question  is,  whether  the  Crown  had,  before  Magna 
Charta,  power  to  grant  the  right  of  erecting  a  weir  for  a  fishery 
which  might  afterwards  obstruct  the  navigation  of  a  river.  It  is 
not  absolutely  necessary  to  contend  that  a  weir  could  have  been 
granted  which  created  an  obstruction  at  the  time  of  the  grant. 
Then,  could  there  be  a  legal  grant  to  erect  a  weir  obstructing  any 
part  of  a  navigable  river  ?  If  there  could,  would  the  weir  become 
illegal  by  an  alteration  of  circumstances,  as  by  such  a  change  in 
the  bed  of  the  river  that  the  obstruction  entirely  prevented  the 
passage  ?  It  is  impossible  to  decide  this  point  by  the  analogy 
of  a  right  of  highway.  Before  Magna  Charta,  the  King  was 
understood  to  be  owner  of  the  soil  of  navigable  rivers,  as  high 
as  the  tide  flows :  Com.  Dig.  Navigation  (A),  (B) ;  but  he  never 
had  such  a  right  as  to  highways.  In  the  case  of  highways,  as  of 
rivers  not  navigable,  the  presumption  is  that  the  soil  belongs  to 
the  owners  of  the  adjoining  land.  The  right  of  passage  along 
navigable  rivers,  like  that  of  fishery  in  them,  so  far  as  the  tide 
rises,  was  originally  subject  to  the  right  of  the  Crown  *to  [  *320  ] 
obstruct  (2).  The  right  of  passing  along  a  highway  arises  from 
a  presumed  dedication  to  the  public  by  a  private  proprietor; 
nothing  of  this  kind  is  applicable  to  a  navigable  river.  It  will 
be  said  that  the  language  of  Magna  Charta  (9  Hen.  III.  c.  28) 
is  in  favour  of  the  defendants :  "  Omnes  kidelli  deponantur  de 
cetero  penitus  per  Tamisiam  et  Medweyam  et  per  totam  Angliam 
nisi  per  costeram  maris."  But  it  cannot  be  inferred  from  this 
that  weirs  were  illegal  before  the  statute.    Indeed  it  may  be  rather 

(1)  November  16th,  1837,  before  in  the  Severn  (mentioned  in  J^votu  v. 
Lord  Denman,  Ch.  J..  Patteson,  Taylor,  45  E.  E.  775  (7  A.  &  E.  617)), 
Williamg,  and  Coleridge,  JJ.  as  illustrating  the  rights  in  navigable 

(2)  Tal/ourd,  Serjt.,    referred   to  rivers, 
the  case  of  the  Minsienoorth  fisheries 
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WiLLiAiiB  inferred  that  until  that  time  such  erections  were  legal ;  and  this 
WiLoox.  inference  is  strengthened  by  4  stat.  25  Edw.  III.  c.  4,  which  recites 
that  the  passage  of  boats  and  ships  in  the  great  rivers  of  England 
is  annoyed  by  the  inhancing  (le  lever)  of,  among  other  obstruc- 
tions, weirs  and  kiddles,  and  enacts  that  all  set  up  in  the  time  of 
Edw.  I.,  and  since,  whereby  ships  and  boats  were  impeded  from 
passing  the  river,  should  be  out  and  utterly  pulled  down,  without 
being  renewed.  This  statute  is  confirmed  and  enforced  by  stat.  45 
Edw.  III.  c.  2,  and  by  stat.  1  Hen.  IV.  c.  12.  This  last  statute, 
8. 10,  directs  that  such  weirs  and  kiddles  as  are  too  much  enhanced 
or  straitened  should  be  corrected,  pulled  down,  and  amended :  but 
it  contains  a  saving  of  a  reasonable  substance  of  weirs,  kiddles, 
&c.,  so  in  old  times  (before  Edw.  I.)  made  and  levied.  The  statute 
of  sewers,  28  Hen.  YIII.  c.  5,  does  not  authorise  the  abatement 
of  any  erection  which  has  not  been  made  or  enhanced  since  the 
commencement  of  the  reign  of  Edward  the  First;  the  case  of 
[  *S2i  ]  Chester  Mill  upon  the  River  of  Dee  (i).  So  in  Callis  on  *  Sewers, 
p.  266  (2),  it  is  said  (speaking  of  the  same  statute),  ''  All  mills, 
mill-dams,  flood-gates,  weres,  stanks,  stakes,  kiddels,  and  such 
like,  are  not  to  be  put  down  and  overthrown :  but  such  as  are 
ancient  and  are  thereby  grown  to  be  the  proper  inheritances  of 
men,  and  such  also  which  are  useful  and  necessary  are  to  be 
maintained,  kept,  and  repaired ;"  and,  at  p.  267,  the  power  of  the 
Commissioners  of  Sewers  is  limited  as  follows  :  ''If  one  do  erect 
and  build  a  were,  mill,  mill  dam,  or  other  thing  on  a  river  navi- 
gable, to  the  hindrance  of  navigation ;  or  if  there  was  an  ancient 
were  which  was  enhanced  of  late  years.*'  In  Hale  de  Jure 
Maris  (3)  it  is  said,  *'  A  subject  may  by  prescription  have  the 
interest  of  fishing  in  an  arm  of  the  sea,  in  a  creek  or  port  of 
the  sea,  or  in  a  certain  precinct  or  extent  lying  within  the  sea ; 
and  these  not  only  free  fishing,  but  several  fishing.  Fishing  may 
be  of  two  kinds  ordinarily,  viz.  the  fishing  with  the  net,  which 
may  be  either  as  a  liberty  without  the  soil,  or  as  a  liberty  arising 
by  reason  of  and  in  concomitance  with  the  soil,  or  interest  or 
propriety  of  it ;  or  otherwise  it  is  a  local  fishing,  that  ariseth  by 
and  from  the  propriety  of  the  soil.     Sueh  are  gurgites,  weares, 

(1)  10  Co.  Eep.  137  b.  (3)  Part  1,  c.  5.  p.  18. 

(2)  4th  ed. 
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fishing-placeB,  borachite  stachue,  &c.  which  are  the  very  soil  itBelf ,  Williams 
and  80  frequently  agreed  in  our  books."  The  existence  of  the  wiloox. 
weir  from  time  immemorial  furnishes  in  itself  evidence  that  what- 
ever right  of  navigation  existed  at  any  time  has  been  legally  put 
an  end  to ;  Eex  v.  Montague  (i).  Rex  v.  Clark  (2)  is  an  instance 
of  a  modem  obstruction  to  a  navigable  river  being  held  illegal. 
Then  what  limit  can  be  assigned  to  the  right  of  the  Grown  to 
grant  such  weirs  before  the  time  "^of  Edw.  I.  ?  The  course  of  a  [  *S22  ] 
river  is  liable  to  change  from  physical  circumstances,  which  again 
distinguishes  the  case  from  that  of  a  highway ;  but  such  change 
cannot  make  unlawful  an  erection  which  was  previously  lawful. 
In  Gallis  on  Sewers,  78,  it  is  said  that  the  use  of  the  banks  of  the 
sea  and  of  great  rivers  is  common  to  all  the  King's  liege  people, 
as  to  tie  ships  to  the  trees,  to  tow  them,  to  lade  and  unlade  mer- 
chandise, and  to  dry  nets.  But,  in  BaU  v.  Herbert  (3),  Bullbr,  J. 
denies  that  this  principle  prevails  in  English  law ;  and  he  says, 
''  Callis  compares  a  navigable  river  to  an  highway ;  but  no  two 
cases  can  be  more  distinct.  In  the  Jatter  case,  if  the  way  be 
founderous  and  out  of  repair,  the  public  have  a  right  to  go  on  the 
adjoining  land :  but  if  a  river  should  happen  to  be  choked  up  with 
mud,  that  would  not  give  the  public  a  right  to  cut  another  passage 
through  the  adjoining  lands.**  If  the  public  have  such  right  of 
passage  as  is  contended  for,  they  must  have  the  right  of  using 
the  banks  for  towing  up  the  stream,  since  they  can  use  the  passage 
upwards  in  no  other  way ;  but  that  they  have  no  such  right  of 
towing  appears  from  BcM  v.  Herbert  {z).  In  an  earlier  case, 
Zangers  v.  Whiskai'd  (4) ,  the  same  point  was  raised,  but  not 
decided.  In  most  of  the  cases  respecting  weirs  the  question  has 
been  only  whether  a  party,  entitled  to  a  weir  of  one  sort,  can 
convert  it  into  a  weir  of  another  sort ;  as  in  Weld  v.  Hornby  (5). 
If  it  had  appeared  here  that  the  plaintiff  had  done  so,  he  must 
have  failed ;  but  the  jury  fouild  that  the  weir  had  existed  from 
time  immemorial  in  its  present  state.  At  what  time  then  could 
the  public  acquire  a  right?  Suppose  a  vessel,  requiring  more 
*room  than  the  unobstructed  part  of  the  channel  could  give,  had      [  *323  ] 

(1)  28  E.  E.  420  (4  B.  &  C.  598).  (4)  Cited  in  BaU\.  Herbert,  1 E.  E. 

(2)  12  Mod.  615.  698  (3  T.  E.  259). 

(3)  1  E.  E.  695  (3  T.  E.  253).  (5)  8  E.  E.  608  (7  East,  195). 
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WiLLiAMB  come  into  use ;  can  it  be  said  that  the  weir  woald  thereupon  have 
Wilcox,  become  illegal  ?  The  right  of  fishery  in  navigable  rivers,  for  all 
the  King's  subjects,  appears  from  Carter  v.  Murcot  (i) :  it  seems 
to  follow  that  the  Crown  had  a  right,  at  common  law,  to  erect  a 
weir  in  aid  of  the  fishing.  Secondly,  the  question  is  properly 
raised  on  these  pleadings.  The  plaintiff  traverses  the  right  of 
the  public  to  the  passage,  and  sets  up  his  right  to  a  weir  appur- 
tenant to  a  fishery.  The  right  of  the  public  was  negatived,  and 
the  plaintiff's  right  affirmed,  by  evidence  of  immemorial  user, 
from  which  a  grant  by  the  Crown  might  be  presumed.  It  was 
not  necessary  to  aver  a  grant ;  and,  if  it  was,  the  defect  is  cured 
by  verdict;  note  (1)  to  Stennel  v.  Hogg  (2).  Yarborough  v.  The 
Sank  of  England  (8)  and  Tilson  v.  The  Warwick  Gas  Light 
Company  (4)  show  how  far  the  Court  will  carry  the  doctrine  of 
presumption  after  verdict.  But  here  a  right  of  way  is  traversed 
generally :  and,  in  support  of  the  traverse,  evidence  is  given  of 
the  particular  circumstances  which  may  have  put  an  end  to  it. 
[They  also  proceeded  to  discuss  the  question  as  to  the  admissi- 
bility of  the  chartulary ;  but  the  judgment  of  the  Court  renders 
it  unnecessary  to  report  this  part  of  the  argument.] 

Matde  and  Whateley,  contra  : 

First,  the  weir  was  illegal.  The  analogy  between  the  right  of 
passing  along  a  navigable  river  and  the  right  of  passing  along  a 
highway  is  not  impeached  by  the  tests  suggested  on  the  other 
[  *S2^  ]  side.  There  is  no  right  to  deviate,  in  case  of  *stoppage ;  but 
that  is  because  a  deviation  by  going  upon  the  adjoining  shore 
could  not  be  an  exercise  of  the  right  of  passage.  The  analogy 
would  arise  if  the  stream  shifted  its  bed  ;  and  in  that  event  the 
right  of  passage  would  follow.  It  is  said  that  the  way  up  the 
stream  could  not  be  used  except  by  towing ;  but  the  way  down 
the  stream  might  nevertheless  be  used.  There  is  no  authority 
for  the  position  that  the  soil  of  navigable  rivers  is  in  the  Crown. 
It  is  indeed  said,  in  Com.  Dig.  Navigation  (A),  that  ''  The  King 
has  the  property  tarn  aqute  quam  solij  and  all  profits  in  the  sea, 
and  all  navigable  rivers."    For  this,  however,  he  cites  Callis  on 

(1)  4  Burr.  2162.  (3)  14  E.  E.  272  (16  East,  6). 

(2)  1  Wins.  Saund.  228  a,  note  (1).  (4)  28  E.  E.  529  (4  B.  &  C.  962). 
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Sewers,  17,  and  Sir  J.  Davies,  56,  67  (i) ;  and  the  passage  in  Williams 
*Calli8(2)  which  seems  to  be  referred  to  is  as  follows:  "And  wiujox. 
Sir  John  Davies,  in  his  Irish  Reports  in  the  said  case  of  Banne, 
saith,  '  That  so  far  as  the  sea  doth  flow  and  reflow,  it  is  a  royal 
stream,  and  the  fishings  therein  belong  to  the  Crown.'  "  And 
the  note  on  the  same  passage  is,  "  So  the  soil  of  all  other 
rivers,"  that  is  of  all  navigable,  "  as  high  as  there  is  flux  and 
reflux  of  the  sea,  is  in  the  King,  if  no  other  claim  it  by  prescrip- 
tion, Siderfin,  1.  149."  (3).  These  authorities  clearly  refer  only 
to  such  estuaries  as  may  be  termed  arms  of  the  sea.  Even  if 
the  plaintiff  had  a  right  to  maintain  the  weir  while  it  did  not 
impede  the  passage  of  the  river,  that  would  be  a  qualified  right, 
subject  to  be  divested  as  soon  as  there  was  no  other  passage ;  per 
Holroyd,  J.  in  Rex  v.  Montague  (4).  It  is  difficult  to  see  how 
the  plaintiff,  upon  any  supposition,  can  maintain  trespass  for  a 
weir  not  on  his  own  soil ;  *but,  supposing  that  he  can,  he  is  at  [  *326  ] 
any  rate  in  no  better  situation  than  the  owner  of  the  adjacent 
land,  who  has,  of  course,  a  right  to  erect  a  wall  on  his  own  land, 
but  who  loses  that  right  as  soon  as  the  land  becomes  part  of  the 
course  of  the  river.  Even  where  the  soil  undoubtedly  is  in  the 
Grown,  as  where  the  locm  in  quo  ip  in  an  arm  of  the  sea,  the 
King  cannot  exercise  his  ownership  so  as  to  deprive  the  subject 
of  his  rights.  In  Weld  v.  Hornby  (5)  Lord  Ellbnborough  says, 
**  The  right  set  up  by  the  defendant  to  have  a  stone  weir  is 
plainly  founded  upon  encroachment.  The  erection  of  weirs 
across  rivers  was  reprobated  in  the  earliest  periods  of  our  law. 
They  were  considered  as  public  nuisances."  In  that  case  the 
alteration  of  a  weir  was  complained  of  as  injurious  to  the 
plaintiff's  fisheries.  But  a  navigable  river,  ex  vi  termini,  is  a 
river  subject  to  a  right  of  public  navigation.  Magna  Charta  is 
in  the  nature  of  a  declaratory  act  throughout.  Glanville  (6),  as 
cited  in  2  Inst.  88,  treats  weirs  as  a  nuisance  at  common  law ; 
and  in  Hale  de  Jure  Maris  (7)  it  is  said,  ''  All  nuisances  and 

(1)  Le  Case  del  Royall  Piscarie  de  of  K.  B.)  is  cited,  from  22  Ass.  pi. 
le  Banne.  93,  fol.  106  A. 

(2)  Page  77.  (d)  8  B.  B.  608  (7  East,  195). 

(3)  Buhirode  v.  Hall.  (6)  Lib.  IX.  c.  11. 

(4)  28  B.  B.  424  (4  B.  &  C.  604),  (7)  Part  1,  c  3,  p.  9. 
where  the  dictum  of  Th0£P  (Ch.  J. 
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Williams  impediments  of  passages  of  boats  and  vessels,  though  in  the 
Wilcox,  private  soil  of  any  person,  may  be  punished  by  indictments,  and 
removed;  and  this  was  the  reason  of  the  statute  of  Magna 
Gharta,  cap.  23."  It  is  true  that  there  may  be  found  statutory 
savings  of  ancient  weirs.  But  the  intention  of  such  clauses 
is  merely  to  protect  such  weirs  from  the  extraordinary  powers 
granted  under  the  Acts,  and  not  to  recognise  their  general 
legality.  Weirs  existing  before  Edward  the  First  might  be  legal 
or  not ;  so  far  as  the  fishery  was  concerned,  perhaps  they  were 
[  *326  ]  legal :  but  it  cannot  be  inferred  that  they  could  be  legal  *if  they 
obstructed  navigation.  As  to  4  stat.  25  Edw.  III.  c.  4,  it  does 
not  follow  from  the  language  there  used  that  weirs  were  legal  up 
to  that  time.  It  is  known  that  early  statutes  often  originated  in 
complaints  that  the  law  was  not  observed ;  and  they  were  then 
passed,  not  to  alter  the  law,  but  to  meet  the  grievance  in  the 
particular  case.  In  stat.  9  Hen.  YI.  c.  5,  there  is  an  express 
enactment  that  there  shall  be  free  passage  by  the  Severn ;  and 
stat.  12  Edw.  lY.  c.  7,  is  directed  against  impediments  by  weirs. 
The  remarks  of  Bullbr,  J.,  in  Hall  v.  Herbert  (i),  so  far  as  they 
can  be  sustained,  apply  to  rights  claimed  on  the  adjacent  land 
by  virtue  of  the  supposed  analogy  to  a  common  highway.  The 
case  of  Cheater  Mill  upon  the  river  of  Dee  (2)  is  inapplicable,  not 
being  the  case  of  a  navigable  river.  If  the  passac^e  cited  from 
Hale  de  Jure  Maris,  part  i.  c.  5,  be  applicable,  it  cannot  be 
supported  ;  for  it  would  show  that  a  subject  may  have  a  right  to 
obstruct  the  navigation  of  an  arm  of  the  sea.  The  prerogative 
of  the  Crown  is  limited  by  law :  if  it  were  not  so  in  this  respect, 
the  King  might  stop  up  a  highway.  He  cannot  dispense  with  a 
nuisance  to  the  highways  ;  Thomas  v.  SorreU  (3).  In  Callis  on 
Sewers,  p.  266,  the  sentence  before  the  passage  referred  to  on  the 
other  sida  shows  that,  in  that  author*s  opinion,  all  walls,  banks, 
sewers,  &c.,  were  not  to  be  maintained,  *'  because  in  tract  of 
time  some  may  prove  unnecessary  and  unuseful,  which  for  that 
cause  may  be  pulled  down."  A  fortiori,  a  weir,  which  has 
become,  not  simply  useless,  but  a  complete  obstruction  to 
navigation,  may  be  pulled  down.     It  is  nob  necessary  here  to 

(1)  1  R.  E.  695  (3  T.  E.  253).  (3)  Vaugh.  339. 

(2)  10  Co.  Eep.  137  b. 
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contend  that  an  ancient  weir,  partially  obstructing  the  river,  may  Williavs 
not  be  legal ;  though  the  legality  is  at  least  very  questionable.  wilgoz. 
But  here  is  *a  total  stoppage.  From  the  judgment  read  at  the  [  *327  ] 
trial,  it  appears  that  the  Abbott  of  Haghmon  pleaded,  not 
merely  the  antiquity  of  the  weir,  but  that  it  was  no  nuisance. 
Had  the  antiquity  of  the  right  been  a  defence,  this  plea  would 
have  been  double ;  which  is  an  argument  of  much  weight  in  the 
case  of  pleadings  of  that  age.  In  the  present  case,  the  evidence 
at  the  trial  showed  only  a  right  to  have  some  weir,  not  a  weir 
which  obstructed  the  navigation.  It  is  true  that  a  subject  may 
have,  by  prescription,  an  exclusive  right  of  fishing  in  a  navigable 
river :  Lord  Fitzwalter's  case  (l),  Carter  v.  Murcot  (2) :  but  that 
is  subject  to  the  right  of  navigation ;  Anonymous  case  in  1  Camp- 
bell (3).  But,  supposing  the  plainti£f  to  have  the  right  contended 
for,  he  cannot  avail  himself  of  it  on  this  record.  It  is  not  denied 
that  the  weir  is  erected  in  a  public  navigable  river ;  nor  is  the 
erection  justified.  There  is  merely  a  traverse  of  the  right  of 
navigation  in  this  particular  part.  That  is  either  a  general 
denial  of  the  right  of  the  public  to  pass  along  navigable  rivers, 
which  is  a  mere  question  of  law ;  or  it  admits  that  the  river  is 
public  and  navigable,  without  showing  anything  to  deprive  the 
public  of  the  right  of  navigation  in  the  locus  in  quo  when  the 
rest  of  the  channel  is  stopped.  The  finding  of  the  jury  on  such 
an  issue  is  ineffectual :  it  is  as  if  issue  were  joined  on  an  allega- 
tion that  a  bond  did  not  ''  thereby  "  become  void.  [They  then 
argued  against  the  admissibility  of  the  chartulary;  on  which 
point  BuUen  v.  Michel  (4)  was  cited.] 

Lord  Dbnman,  Gh.  J.,  in  this  Term  (June  18th),  delivered  the 
judgment  of  the  Court  : 

This  was  a  case  tried  before  my  brother  Williams  at  the       [»28] 
Shrewsbury  Spring  Assizes  for  1886.    A  verdict  passed  for  the 
plaintiff  for  Is,  damages ;  and  the  defendants  contend  that  the 
judgment  should  be  arrested,  or  a  verdict  entered  for  themselves, 
or,  at  all  events,  that  they  are  entitled  to  a  new  trial,  on  account 

(1)  1  Mod.  105.  (3)  Note  to  Harmond  y.  Pear$on, 

(2)  4  Burr.  2612.    See  Bogers  v.      1  Camp.  517. 

AUm,  10  E.  B.  692  (1  Camp.  312,  «.).  (4)  16  B.  E.  77  (4  Dow,  297). 
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Williams  of  the  improper  reception  of  evidence  objected  to.  Their  objec- 
Wilcox,  tion  under  the  last  head  appears  to  be  two-fold ;  first,  they  deny 
that  any  evidence  was  receivable  to  show  the  antiquity  of  a  weir 
mentioned  in  the  pleadings ;  secondly,  they  object  to  the  admis- 
sibility of  a  particular  document  tendered  for  that  purpose  on  a 
specific  ground. 

In  the  view  which  we  take  of  this  case,  it  will  be  necessary  to 
dispose  of  all  these  grounds. 

(His  lordship  here  shortly  stated  the  pleadings,  and  then  pro- 
ceeded.) Subject  to  the  questions  upon  the  evidence  hereafter 
to  be  discussed,  the  case  between  the  parties  is  this.  The  plain- 
tiff has  established  the  existence  of  the  weir  in  question  by  a 
royal  grant  made  at  some  period  prior  to  the  time  of  Edward  I. ; 
but  it  stands  across  part  of  a  public  navigable  river,  a  part, 
indeed,  not  required  for  the  purposes  of  navigation  at  the  date  of 
the  grant,  but,  at  the  time  of  the  commission  of  the  trespass, 
necessary  for  those  purposes,  by  reason  of  the*  residue  of  the 
channel  having  become  choked  up.  He  contends  that,  at  the 
,  date  of  the  grant,  the  Crown  had  the  power  of  making  it,  even 
to  the  disturbance,  or  total  prevention,  of  the  right  of  navigation 
by  the  subject;  or  that,  at  all  events,  it  had  the  power  of  making 
such  a  grant,  if,  in  the  then  existing  state  of  circumstances,  it 
did  not  interfere  with  the  rights  of  the  subject :  and  that  such  a 
grant,  valid  in  its  inception,  will  not  become  invalid  by  reason 
[  *S29  ]  of  any  change  of  circumstances  *which  may  afterwards  affect 
the  residue  of  the  channel. 

This  latter  point,  although  argued  with  much  ingenuity,  does 
not  present  any  serious  difficulty  to  our  minds;  and  we  may 
conveniently  dispose  of  it  in  passing.  If  the  subject  (which  this 
view  of  the  case  concedes)  had  by  common  law  a  right  of  passage 
in  the  channel  of  the  river,  paramount  to  the  power  of  the  Grown, 
we  cannot  conceive  such  right  to  have  been  originally  other  than 
a  right  locally  unlimited  to  pass  in  all  and  every  part  of  the 
channel.  The  nature  of  the  highway  which  a  navigable  river 
affords,  liable  to  be  affected  by  natural  and  uncontroulable  causes, 
presenting  conveniences  in  different  parts  and  on  different  sides 
according  to  the  changes  of  wind  or  direction  of  the  vessel,  and 
attended  by  the  important  circumstance  that  on  no  one  is  any 
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daty  imposed  by  the  common  law  to  do  that  which  would  be     Williams 
analogous  to  the  ordinary  repair  of  a  common  highway  to  remove      wilgox. 
obstructions,  namely,  clear  away  sand  banks  and  preserve  any 
accustomed  channel, — all  these  considerations  make  it  an  almost 
irresistible  conclusion  that  the  paramount  right,  if  it  existed  at 
all,  must  have  been  a  right  in  every  part  of  the  space  between 
the  banks.    It  cannot  be  disputed  that  the  channel  of  a  public 
navigable  river  is  a  King's  highway,  and  is  properly  so  described ; 
and,  if  the  analogy  between  it  and  a  highway  by  land  were  com- 
plete, there  could  be  no  doubt  that  the  right  would  be  such  as  we 
.now  lay  down ;  for  the  right  of  passage  in  a  highway  by  land 
extends  over  every  part  of  it.    Now,  although  it  may  be  conceded 
that  the  analogy  is  not  complete,  yet  the  very  circumstances 
pointed  out  by  the  counsel  for  the  plaintiff  in  which  it  fails,  are 
strong  *to  show  that  in  this  respect  at  least  it  holds.    The       [  *3S0  ] 
absence  of  any  right  to  go  extra  viam  in  case  of  the  channel 
being  choked,  and  the  want  of  a  definite  obligation  on  any  one 
to  repair,  only  render  it  more  important,  in  order  to  make  the 
highway  an  effectual  one,  that  the  right  of  passage  should  extend 
to  all  parts  of  the  channel.    If  then,  subject  to  this  right,  the 
Crown  had  at  any  period  the  prerogative  of  raising  weirs  in  such 
parts  as  were  not  at  the  time  actually  required  by  the  subject  for 
the  purposes  of  navigation,  it  follows,  from  the  very  nature  of  a 
paramount  right  on  the  one  hand  and  a  subordinate  right  on 
the  other,  that  the  latter  must  cease  whensoever  it  cannot  be 
exercised  but  to  the  prejudice  of  the  former.    If,  in  the  present 
case,  the  subject  has  not  at  this  moment  the  right  to  use  that 
part  of  the  channel  on  which  the  weir  stands,  it  is  only  because 
of  the  royal  grant ;  and  that  grant  must  then  be  alleged  at  its 
date  to  have  done  away  for  ever,  in  so  much  of  the  channel,  the 
right  of  the  public :  but  that  is  to  suppose  the  subordinate  right 
controuling  that  which  is  admitted  to  be  paramount,  which  is 
absurd.    On  the  other  hand,  there  is  nothing  unreasonable  or 
unjust  in  supposing  the  right  to  erect  the  weir  subject  to  the 
necessities  of  the  public  when  they  should  arise :  for,  the  right 
of  the  public  being  supposed  to  be  paramount  by  law,  the  grantee 
must  be  taken  to  be  cognizant  of  such  right:  and  the  same 
natural  peculiarities,  and  the  same  absence  of  any  obligation  by 
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Williams     law  on  any  one  to  counteract  those  peculiarities  above-mentioned, 
WiLcoz.      would  give  him  full  notice  of  the  probability  that  at  some  period 
his  grant  would  be  determined.    We  do  not  therefore  think  that 
the  plaintiff  can  sustain  his  second  point. 
[  •381  ]  To  the  first  point,  on  which  his  case  must  now  rest,  *two 

objections  are  made  by  the  defendants.  They  deny  that,  by  the 
law  of  England,  the  Crown  ever  had  the  power  of  interfering 
with  the  navigation  of  public  navigable  rivers;  and  they  con- 
tend, secondly,  that,  if  any  such  power  existed,  and  the  plaintiff 
relies  upon  an  exercise  of  it,  that  specific  exercise  should  have 
been  replied  to  the  plea,  the  allegations  of  which  showed, 
prima  facie^  that  the  weir  in  question  was  a  wrongful  erection. 
For  want  of  this,  they  say,  the  plea  has  received  no  answer ; 
it  alleges  the  obstruction  of  the  channel  of  a  navigable  river, 
that  is  admitted  ;  but  no  lawful  cause  for  such  obstruction 
is  shown. 

We  are  of  opinion,  however,  that  this  second  objection  is  not 
sustainable ;  and  that,  upon  the  face  of  the  record,  a  sufficient 
answer  in  substance  appears  to  the  plea,  if  the  Grown  had  the 
power  of  making  the  supposed  grant.  It  is  an  elementary  rule 
in  pleading,  that,  when  a  state  of  facts  is  relied  on,  it  is  enough 
to  allege  it  simply,  without  setting  out  the  subordinate  facts 
which  are  the  means  of  producing  it,  or  the  evidence  sustaining 
the  allegation.  Thus,  in  a  case  very  familiar,  and  almost 
identical  with  the  present,  if  a  trespass  be  justified  by  a  plea  of 
highway,  the  pleader  never  states  how  the  locus  in  quo  became 
highway ;  and,  if  the  plaintiff's  case  is  that  the  locus  in  quo,  by 
an  order  of  justices,  award  of  Inclosure  Commissioners,  local  Act 
of  Parliament,  or  any  other  lawful  means,  had  ceased  to  be  such 
at  the  time  alleged  in  the  declaration,  he  simply  puts  in  issue 
the  fact  of  its  being  a  highway  at  that  time,  without  alleging  the 
particular  mode  by  which  he  intends  to  show,  in  proof,  that  it 
had  before  then  ceased  to  be  such.  So,  here,  the  defendants, 
relying  on  the  common  law,  allege  that  the  weir  is  wrongfully 
[  *S32  ]  placed  in  part  of  a  *common  navigable  river ;  the  plaintiff, 
relying  on  a  grant,  which,  as  he  contends,  in  effect  took  the  site 
of  the  weir  out  of  the  public  and  navigable  channel  of  the  river, 
properly,  as  it  appears  to  us,  abstains  from  setting  out  that 
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grant,  and  with  substantial  correctness  replies  only  that  that  Williams 
part  of  the  river  was  other  than,  and  wholly  distinct  from,  the  wilcox. 
channel  in  which  the  right  and  user  of  navigation  existed,  and 
was  not  a  public  common  navigable  river.  It  is  true  that  this 
mode  of  pleading  does  not  disclose  to  the  defendants  the  case  on 
which  the  plaintiff  relies :  but,  to  object  to  it  on  this  ground,  is 
to  misconceive  one  object  of  pleading,  and  to  forget  another :  the 
certainty  or  particularity  of  pleading  is  directed,  not  to  the  dis- 
closure of  the  case  of  a  party,  but  to  the  informing  the  Court,  the 
jury,  and  the  opponent,  of  the  specific  proposition  for  which  he 
contends;  and  a  scarcely  less  important  object  is  the  bringing 
the  parties  to  issue  on  a  single  and  certain  point,  avoiding  that 
prolixity  and  uncertainty  which  would  very  probably  arise  from 
stating  all  the  steps  which  lead  up  to  that  point. 

Having  then  thus  disposed  of  the  subordinate  matters  on  each 
side,  we  come  to  that  on  which  the  argument  mainly  turned, 
that  is  to  say,  the  power  of  the  Grown  at  common  law  to  inter- 
fere with  the  channels  of  public  navigable  rivers.  On  the  one 
side  the  contention  is  that,  prior  to  Magna  Gharta,  the  power  of 
the  Grown  was  absolute  over  them ;  and  that  this  weir,  by  the 
antiquity  assigned  to  it  by  the  finding  of  the  jury,  is  saved 
from  the  operation  of  that  or  any  succeeding  statute;  while, 
on  the  other,  it  is  alleged  that  they  are  and  were  highways 
to  all  intents  and  purposes,  which  the  Grown  had  no  power  to 
limit  or  interfere  with,  and  that  as  well  the  restraints  enacted 
by,  as  the  confirmations  implied  *from,  the  statutes  alluded  to  [  *3S3  ] 
have  nothing  to  do  with  the  present  question. 

After  an  attentive  examination  of  the  authorities  and  the 
statutes  referred  to  in  the  argument,  we  cannot  see  any  satis- 
factory evidence  that  the  power  of  the  Grown  in  this  respect  was 
greater  at  the  common  law  before  the  passing  of  Magna  Gharta 
than  it  has  been  since.  It  is  clear  that  the  channels  of  public 
navigable  rivers  were  always  highways :  up  to  the  point  reached 
by  the  flow  of  the  tide  the  soil  was  presumably  in  the  Grown ; 
and  above  that  point,  whether  the  soil  at  common  law  was  in  the 
Grown  or  the  owners  of  the  adjacent  lands  (a  point  perhaps  not 
free  from  doubt),  there  was  at  least  a  jurisdiction  in  the  Grown, 
according  to  Sir  Matthew  Hale,  ''  to  reform  and  punish  nuisances 
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Williams  in  all  rivers,  whether  fresh  or  salt,  that  are  a  common  passage, 
Wilcox,  not  only  for  ships  and  greater  vessels,  bat  also  for  smaller,  as 
barges  or  boats : "  De  Jure  Maris,  Part  I.  C.  2  (i).  In  either  case 
the  right  of  the  subject  to  pass  up  and  down  was  complete.  In 
the  case  of  the  Bann  Fishery  (2),  where  the  reporter  is  speaking 
of  rivers  within  the  flux  and  reflux  of  the  tide,  it  is  stated  that 
this  right  was  by  the  King's  permission,  for  the  ease  and  com- 
modity of  the  people :  but,  if  this  be  the  true  foundation,  and  if 
the  same  may  be  also  properly  said  of  the  same  right  in  the  higher 
parts  of  rivers,  still  the  permission  supposed  must  be  coeval 
with  the  monarchy,  and  anterior  to  any  grant  by  any  particular 
monarch  of  the  right  to  erect  a  weir  in  any  particular  river.  It 
is  difficult,  therefore,  to  see  how  any  such  grant  made  in  deroga- 
tion of  the  public  right  previously  existing,  and  in  direct 
[  *33i  ]  opposition  to  that  *duty,  which  the  law  casts  on  the  Crown,  of 
reforming  and  punishing  all  nuisances  which  obstruct  the 
navigation  of  public  rivers,  could  have  been  in  its  inception 
valid  at  common  law.  Nor  can  we  find,  in  the  language  of  the 
statutes  referred  to,  anything  inconsistent  with  this  conclusion. 
They  speak  indeed  of  acts  done  in  violation  of  this  public  right; 
but  they  do  not  refer  them  to  any  power  legally  existing  in  the 
Grown,  which  for  the  future  they  propose  to  abridge.  We  are, 
therefore,  of  opinion  that  the  legality  of  this  weir  cannot  be 
sustained  on  the  supposition  of  any  power  existing  by  law  in  the 
Crown  in  the  time  of  Edward  I.,  which  is  now  taken  away. 

But  this  does  not  exhaust  the  question ;  because  that  which 
was  not  legal  at  first  may  have  been  subsequently  legalised. 
The  question  of  fact  was  submitted  to  the  jury  most  favourably 
for  the  defendants,  whether  any  such  grant  had  been  made  before 
Magna  Charta  as  the  plaintiff  relied  on.  And  the  jury,  upon  the 
evidence,  have  found  in  the  affirmative.  If,  therefore,  upon  an 
examination  of  the  statutes  relied  on  by  the  plaintiff,  such  a 
grant,  whether  valid  or  not  at  common  law,  appears  to  be  saved 
by  their  operation,  the  objection  of  the  defendants  falls  to  the 
ground.  And  we  think  that  to  be  the  true  construction  of  the 
statutes. 
The  learned  counsel  for  the  defendants  is  probably  correct  in 
(1)  Page  8.  (2)  Davies's  Rep.  57  a. 
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saying  that  the  twenty-third  chapter  of  Magna  Charta  may  be  Williams 
laid  oat  of  the  case.  The  kidelli  there  spoken  of  appear,  from  wi^ox. 
the  2  Inst.  p.  88,  and  the  Cliester  Mill  case  (i),  to  have  been  open 
weirs  erected  for  the  taking  of  ^sh  ;  and  the  evil  intended  to  be 
remedied  by  *the  statute  was  the  unlawful  destruction  of  that  [  *335  ] 
important  article  of  consumption.  That  statute,  therefore,  being 
pointed  at  another  mischief,  might  leave  any  question  of  nuisance 
by  obstruction  to  the  passage  of  boats  exactly  as  it  stood  at 
common  law.  But  the  same  remark  does  not  apply  to  4  stat.  25 
Edw.  III.  c.  4.  That  begins  by  reciting  that  the  common 
passage  of  boats  and  ships  in  the  great  rivers  of  England  is 
oftentimes  annoyed  by  the  inhansing  (a  mistranslation  of  the 
word  "  lever  "  for  levying  or  setting  up  (2) )  of  gorces,  mills,  weirs, 
stanks,  stakes,  and  kiddles,  and  then  provides  for  the  utter 
destruction  of  all  such  as  have  been  levied  and  set  up  in 
the  time  of  Edward  I.  and  after.  It  further  directs  that  writs 
shall  be  sent  to  the  sheriffs  of  the  places  where  need  shall  be,  to 
survey  and  inquire,  and  to  do  thereof  execution ;  and  also  the 
justices  shall  be  thereupon  assigned  at  all  times  that  shall  be 
needful.  It  is  clear,  we  think,  that,  in  any  criminal  proceeding 
for  the  demolition  of  this  weir  which  had  been  instituted  imme- 
diately after  the  passing  of  this  statute,  it  would  have  been  a 
sufficient  defence  to  have  shown  its  erection  before  the  time  of 
Edward  I. :  and,  considering  the  concise  language  of  statutes  of 
that  early  period,  we  think  the  statute  would  equally  have  been 
an  answer  in  any  civil  proceeding  at  the  suit  of  a  party  injured. 
Assuming  the  weir  to  have  been  illegally  erected  before  the  date 
of  Magna  Charta,  it  is  not  unreasonable  to  suppose  that  a  sort  of 
compromise  was  come  to  :  similar  nuisances  were  probably  very 
numerous;  but  they  were  probably,  many  of  them,  of  long 
standing :  it  may  have  been  impossible  to  procure,  or  it  may 
well  have  been  ^thought  unreasonable  to  insist  on,  an  act  which  [  ^336  ] 
should  direct  those  to  be  abated  which  had  acquired  the  sanc- 
tion of  time :  and  a  line  was  therefore  drawn,  which,  preventing 
an  increase  of  the  nuisance  for  the  future,  and  abating  it  in 
all  the  instances  which  commenced   within  a   given   period, 

(1)  10  Co.  Hep.  137  b.  (2)  Corrected  in  the  translation  of 

stat.  45  Edw.  III.  c.  2  (recital). 
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Williams  impliedly  legalised  those  which  coald  be  traced  to  an  earlier 
Wilcox,  period.  This  appears  to  us  the  proper  effect  to  be  attributed  to 
the  statute ;  and,  if  it  be,  it  disposes  of  any  difference  between 
a  criminal  and  civil  proceeding.  The  earlier  weirs  were  not 
merely  protected  against  the  specific  measures  mentioned  in  the 
Act,  but  rendered  absolutely  legal.  If  this  would  have  been  a 
good  answer  immediately  after  the  Act  passed,  it  is  at  least 
equally  good  now ;  and  therefore,  of  stat.  45  Edw.  III.  c.  2, 
and  stat.  1  Hen.  IV.  c.  12,  it  is  unnecessary  to  say  more  than 
that  they  do  not  at  all  weaken  the  defence  under  the  former 
statute. 

We  are  of  opinion,  therefore,  that  there  is  no  ground  for 
arresting  the  judgment  or  entering  a  verdict  for  the  defendants : 
and  the  conclusion  to  which  we  have  come  on  these  points  decides, 
of  course,  that  the  learned  Judge  was  quite  right  in  receiving 
evidence  of  the  antiquity  of  the  weir. 

A  single  point,  however,  still  remains  to  be  mentioned,  on 
which  the  defendants  claim  a  new  trial. 

In  order  to  establish  the  antiquity  of  the  weir,  the  plaintiff 
tendered  in  evidence  what  purported  to  be  a  copy  of  an  ancient 
grant  found  in  a  chartulary  of  Haghmon  Abbey;  the  single 
objection  now  relied  on  against  its  reception  is,  that  no  search 
was  proved  to  have  been  made  for  the  original.  The  note  of  the 
learned  Judge  is  very  specific  as  to  the  objections  made  at  the 
[  *S37  ]  trial,  *and  his  memory  clear  as  to  what  then  occurred ;  but  he 
has  no  minute  or  recollection  of  this  point  having  been  pressed  ; 
and  it  is  an  objection  so  much  upon  the  surface,  that,  if  brought 
clearly  to  his  notice,  it  is  scarcely  conceivable  but  that  it  must 
have  prevailed ;  indeed  we  think  that  it  must  have  been  acquiesced 
in  by  the  counsel  on  the  other  side.  We  do  not  doubt  that  it 
was  in  fact  made ;  but,  as  the  whole  class  of  that  evidence,  of 
which  this  document  formed  a  single  item,  was  also  objected  to, 
and  the  attention  of  the  learned  Judge  was  naturally  directed  to 
that  more  general  and  important  objection,  it  is  probable  that 
this  was  not  so  made  as  to  attract  his  notice.  In  all  cases,  and 
especially  in  one  so  circumstanced  as  this,  it  is  the  business  of 
the  counsel  to  take  care  that  the  Judge's  attention  is  drawn  to 
any  objection  on  which  he  intends  afterwards  to  rely.    Justice 


VOL.  XLvii.]       1838.     Q.  B.     8  AD.  &  EL.  887.  618 

reqaires  this,  not  so  much  to  the  Judge,  as  to  the  opposite  party,     Williams 
who  may  be  willing,  as  in  the  present  case  would  probably  have      wilcoz. 
been  done,  rather  to  waive  the  benefit  of  the  evidence  than  put 
his  verdict  in  peril  on  the  issue  of  the  objection.     If,  by  inadvert- 
ence, this  was  not  done  at  the  trial,  we  think  we  ought  not, 
either  upon  general  principles  or  with  a  view  to  the  particular 
circumstances  of  this  case,  to  allow  the  objection  now  to  prevail. 
The  admitted  document  was  but  one  of  many  to  prove  what  in 
the  end  was  unquestionable  and  unquestioned,  the  very  great 
antiquity  of  the  weir :  its  admission,  therefore,  occasioned  no 
injustice :  its  rejection  could  not  and  ought  not  to  have  varied 
the  verdict. 
The  rule,  therefore,  on  all  points  will  be  discharged. 

Rule  discharged. 


EEG.    V.    The    KECTOK,    CHURCHWARDENS,   and       i83^. 
PARISHIONERS  of  St.  MARY,  LAMBETH  (1).  ^tll^' 

(8  Adol.  &  Ellis,  356—362;  S.  C.  3  N.  &  P.  416;  1  W.  W.  &  H.  398;  2         t  ^^  ^ 

Jur.  566.) 

In  the  election  of  churchwardens  (2),  if  a  poll  be  demanded,  the  votes  are 
to  be  giyen  by  the  qualified  inhabitants  present ;  but  all  qualified  inhaU- 
tants  (whether  they  were  present  or  not  at  the  show  of  hands)  have  a 
right  to  be  admitted  into  the  ve6tr}^-room  and  vote  during  such  poll : 
although  the  qualified  inhabitants  present  at  the  time  of  granting  the 
poll  resolve  that  the  poll  shall  be  confined  to  those  then  present. 

It  is  not  a  sufficient  ground  for  impeaching  the  election  (on  motion 
for  a  mandamus  to  elect)  that  the  poll  was  taken  with  closed  doors,  unless 
it  be  expressly  sworn  that  some  qualified  person  who  meant  to  vote  was 
thereby  prevented  from  doing  so. 

Senile,  per  Lord  Dekman,  Ch.  J.,  that,  if  such  an  instance  were 
shown,  the  Ck)URT  would  grant  a  mundamtu,  without  inquiring  strictly 
whether  the  ntmiber  of  persons  excluded  was  in  fact  such  as  to  affect  the 
result  of  the  election. 

A  BULB  nisi  was  obtained  in  the  last  Term,  calling  upon  the 
above  parties  to  show  cause  why  a  inandamm  should  not  issue, 
commanding  them  to  hold  a  vestry  meeting  for  the  purpose  of 

(1)  Cited  and  followed  by  Black-  BLACKBiriur  in  Julius  v.  Bishop  of 

BUEK,   J.,   in  Reg.  v.   Ward  (1873)  Oi/orrf  (H.  L.  1880)  6App.  Ca8.214, 

L.  E.  8  Q.  B.  210,  215,  42  L.  J.  246,  49  L.  J.  a  B.  577,  591.— E.  C. 

Q.  B.   126,    131.      Cited    by  Lord  (2)  The  powers  of  churchwardens 
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Rko.  electing  proper  persons  to  be  churchwardens  for  the  remainder 
The  i< ECTOR  of  the  present  year.  The  facts  stated  on  affidavit  in  support  of 
ofLamblth    jjj^  ^^Jq  ^qj.q  j^g  follows. 

On  April  17th,  1888,  being  Tuesday  in  Easter  week,  a  vestry 
meeting  of  the  parishioners  was  held  at  the  Boys'  School  House, 
Lambeth  Green,  pursuant  to  notice,  for  the  purpose,  among 
others  specified  in   the  notice,  of   appointing  churchwardens. 
One  churchwarden  having  been  appointed  on  the  part  of  the 
rector,  according  to  custom,  certain  persons  were  proposed  to 
the  parishioners  to  be  the  three  other  churchwardens,  it  being 
[  *357  ]      the  ^custom  to  have  three  nominated  and  appointed  in  addition 
to  the  rector's  warden.     Six  appearing  as  candidates,  and  a  show 
of  hands  being  taken,  Saunders,  Hunt,  and  Barton  were  declared 
to  be  elected,  whereupon  two   rated  inhabitants   handed  the 
following  notice  in  writing  to  the  chairman  (who  was  appointed 
in  the  rector's  absence,  according  to  stat.  58  Geo.  HI.  c.  69,  s.  2) : — 
"  We  demand  a  poll  of  the  whole  parish,  on  behalf  of  "  &c.  (the 
unsuccessful  candidates),  proposed  as  churchwardens."    Some  of 
the  rate-payers  then  required  that  the  poll  should  be  confined  to 
the  vestrymen  present ;  others  insisted  that  a  poll  of  the  inhabi- 
tants at  large  should  be  taken.    The  chairman  took  a  show  of 
hands  (though  protested  against  by  many  of  the  rate-payers)  on 
this  question ;  the  majority   was  in  favour  of  polling  (as  was 
stated  on  affidavit)  ''  the  inhabitants  rate-payers  then  present 
only ; "  and  such  mode  of  polling  only  was  allowed  by  the  chair- 
man to  take  place,  two  of  the  rate-payers,  however,  giving  in  a 
written  protest  against  it  in  the  following  terms :  "  We  protest 
against  the  polling  of  the  inhabitants  assembled  in  vestry  only 
on  the  election  of  churchwardens,  and  require  the  poll  to  be 
taken  of  the  whole  parish."     Saunders,  Hunt,  and  Barton  again 
had  the  majority,  and  were  declared  to  be  elected.    During  the 
poll,  the  doors  of  the  vestry-room  were  closed  by  order  of  the 
chairman.     One  of  the  parties   making  affidavit  stated  that, 
while  the  doors  were  closed,  he  saw  several  persons  assembled 
against  them  on  the  outside,  three  or  four  of  whom  he  knew  to  be 

in  regard  to  the  afPairs  of  the  church      1894  (56  &  57  Vict.  c.  73),  sections  5» 
and  ecclesiastical  charities  are  left      6,  and  75. — B.  C. 
intact  by  the  Local  Gbvemment  Act, 
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inhabitants,  and  among  them  an  aged  gentleman,  a  rate-payer,        Rxo. 

who  knocked  repeatedly,  but  could  not  gain  admittance  till  the  poll    xhb  Bbctob 

was  over;  and  that  the  time  during  which  the  said  persons  o'I^^mbkth. 

remained  ^excluded  was  half  an  hour.      Another    rate-payer       [  *358  ] 

deposed  that,  having  left  the  vestry-room  during  the  meeting 

(after  the  appointment  of  the  rector's  warden,  and  when  the 

proposal  had  been  made  for  the  choice  of  three  others),  but  with 

the  intention  of  returning  to  the  vestry,  he  came  back  and  found 

the  doors  shut,  and  several  persons  standing  near  them  on  the 

outside :  that,  finding  the  doors  shut,  he  therefore  remained  in 

the  road  twenty  minutes,  during  which   time  several   persons 

came  out  of  the  room,  but  none  entered  ;  that  he  remained  until 

the  doors  opened,  and  then  entered  the  room,  with  other  persons, 

and  found  that  the  poll  had  just  closed.    One  of  the  affidavits 

stated,  on  information  and  belief,  that   the  number  of  persons 

in  the  parish  assessed  to  the  poor-rate  exceeded  8,000.     No 

affidavit  was  filed  in  opposition  to  the  rule. 

Sir  W.  W.  FoUett  and  6.  Hayes  now  showed  cause : 

The  question  here  is  not,  as  in  Campbell  v.  Maund  (i),  whether 
or  not  a  poll  might  be  demanded,  but  whether  the  vestry  was  not 
competent  to  determine,  by  show  of  hands,  that  the  poll  should 
be  confined  to  the  persons  present  at  that  meeting.  The  vestry 
was  held  at  the  usual  time  for  electing  churchwardens,  and  on 
proper  notice.  The  general  rule  is,  that  the  majority  of  rate- 
payers assembled  in  vestry  bind  the  rest  of  the  parishioners. 
The  majority  assembled  in  this  vestry  were  the  proper  persons 
to  elect  churchwardens ;  and  no  one  had  a  right  to  detnand, 
against  the  opinion  of  the  greater  number,  that  the  proceedings 
should  stop,  and  the  meeting  be  adjourned,  to  take  the  sense  of 
the  parish  at  *large.  f  •U9  ] 

(Lord  Dbnman,  Gh.  J. :  Was  that  demanded  here  ?  The 
assembly  might  be  a  continuing  one,  and  no  adjournment 
necessary.) 

It  seems  established  by  Campbell  v.  Maund  (2)  that,  if  the  vestry 

continues,  anyone,  though  not  present  at  the  show  of  hands, 

(1)  44  B.  E.  619  (5  A.  &  E.  866).  (2)  44  E.  R  619,  626  (5  A.  &  R 

865,  874). 
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Bbo.  may  come  in  and  vote.  But  that,  if  then  settled,  was  established 
The  Rbctob  for  the  first  time.  The  language  of  stat.  58  Geo.  III.  c.  69,  s.  8, 
ofLambbth.  £g^  "that  in  all  such  vestries  every  inhabitant  present,"  who 
shall  have  been  assessed,  &c.,  shall  vote  as  is  there  pointed  out. 
In  Prideaux's  Directions  to  Churchwardens,  p.  46  (i),  it  is  said 
that,  when  the  inhabitants  properly  qualified  are  duly  assembled 
in  vestry  ''  at  the  time  and  place  appointed,  the  present  include 
the  absent,  and  the  majors  part  of  the  present  include  all  the  rest. 
For  those  who  absent  themselves  after  such  public  notice  given 
do  it  voluntarily,  and  therefore  do  thereby  devolve  their  votes 
upon  those  who  are  present,  and  every  act  of  the  major  part  of 
the  present  in  all  such  meetings,  is  in  construction  of  law  the  act 
of  the  whole  parish."  And  4  Burn's  Ecc.  Law,  8,  9,  tit.  Vestry, 
sects.  1,  6,  is  to  the  same  e£fect. 

(Lord  Dbnman,  Ch.   J. :    The   question   is  what    the    word 
"  present"  implies.) 

It  may  be  inferred  from  Rex  v.  The  Archdeacon  of  Cheater  (2)  and 
Rex  v.  The  Churchwardens  of  St.  Mary,  Lanibeth{s)  that,  in  ordinary 
cases,  the  poll,  if  demanded,  is  to  be  taken  immediately,  and  the 
votes  to  be  given  by  the  inhabitants  in  vestry,  in  the  place  pre- 
viously pointed  out  by  notice ;  the  protest  here  offered  against 
the  manner  of  taking  the  poll  would  have  required  an  adjourn- 
ment to  some  new  place,  where  all  rate-payers  in  the  parish 
[  'seo  ]      might  *have  an  opportunity  of  voting. 

(Lord  Dbnman,  Ch.  J. :  It  is  complained  here  that  the  chair- 
man, when  proceeding  to  a  poll,  ordered  the  doors  to  be  closed. 

Patteson,  J. :  If  the  poll  had  been  taken  with  open  doors,  there 
would  have  been  nothing  objectionable  in  it.) 

To  make  this  an  objection  it  must  be  shown  that  some  particular 
person,  who  wished  to  vote,  was  prevented  from  doing  so  by  the 
doors  being  closed.  In  parliamentary  committees  on  elections, 
where  obstruction  is  complained  of,  the  inquiry  always  is,  whether 
persons  were  actually  prevented  from  voting  whose  votes  would 

(1)  lOth  ed.  (3)  1  A.  &  E.  346,  w. 

(2)  1  A.  &  E.  342. 
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have  turned  the  election.    Here  the  act  of  closing  the  doors  was        Bio. 
not  in  itself  unlawful ;  and  a  poll  was  taken  of  the  persons  present   the  rbotob 
in  vestry,  in  the  proper  sense  of  those  words.  of  Lambeth, 

Sir  J.  Campbell,  Attorney-General,  contra  : 

No  adjournment  was  demanded;  the  only  question  was, 
whether  the  right  of  voting  should  be  limited  to  those  present  at 
the  show  of  hands,  or  whether  all  the  qualified  inhabitants  should 
have  an  opportunity  of  voting,  which,  according  to  Campbell  v. 
Maund  (i),  and  to  the  judgment  of  Sir  Willllm  Scott  in  Anthony 
V.  Seger  (2),  there  cited,  they  ought  to  have  had.  Lord  Abingbr, 
C.  B.,  said,  in  Campbell  v.  Maund  (a),  ''  Do  you  say  that  a  person 
not  present  at  the  show  of  hands  could  not  afterwards  vote  on  a 
poll  being  granted  ?  "  ''  The  practice  is  against  your  position." 
The  poll  is  a  continuation  of  the  vestry,  and  is  like  an  election 
by  freeholders  at  the  county  court.  Here  a  resolution  was 
passed,  limiting  the  *right  of  voting  to  the  persons  actually  pre-  [  •sei  ] 
sent ;  and  in  pursuance  of  that  resolution  the  doors  were  closed. 

(Lord  Dbnman,  Gh.  J. :  The  meeting  decided  in  their  own 
favour.    But  I  want  to  see  that  someone  actually  suffered  by  it.) 

It  is  clearly  to  be  inferred  from  the  statement  that  persons  who 
would  have  voted  were  shut  out;  and  it  cannot  be  necessary  for 
the  purpose  of  this  motion  to  show  that  as  many  were  excluded 
as  would  have  turned  the  election.  (He  then  commented  on  the 
affidavits.)     No  affidavits  are  offered  in  contradiction. 

Lord  Dbnman,  Gh.  J.  : 

This  rule  must  be  discharged.  There  is  no  doubt  of  the  law ; 
that  the  rate-payers  in  vestry  are  to  elect,  and  that,  if  a  poll  be 
demanded,  it  should  be  kept  open  for  all  qualified  persons.  If 
any  single  person  had  been  excluded  in  the  present  case,  it  might 
have  been  a  reason  for  demanding  that  the  election  should  be 
set  aside ;  but  I  do  not  find,  by  the  affidavits,  that  any  person 
who  would  have  voted  was  shut  out ;  and,  if  so,  nothing  has 

(1)  44  B,  B.  619  (5  A.  &  E.  865).  (3)  44  B.  B.  626,  627  (5  A.  &  E. 

(2)  1  Hagg.  Consist,  Bep.  13;  44      874,875). 
E.  B.  624  (5  A.  &  E.  871). 
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Bbo.  been  done  to  render  the  case  different  from  what  it  woold  have 
Thb  Rbotor  been  if  the  election  had  been  decided  at  once.  If  it  had  appeared 
OF  lambbth.  ^^^  j^jjy  ^jj^  person  had  been  excluded,  we  would  have  gone  a 

good  way  in  supposing  that  the  resolution  had  affected  the  result 

of  the  election. 

LiTTLBDALB,  J.  : 

I  am  of  the  same  opinion.    It  does  not  appear  that  any  one 
was  in  fact  prevented  from  voting. 

Fattbson,  J. : 

I  am  of  the  same  opinion.    It  is  not  proved  that  any  one  came 
[  *362  ]      to  vote  and  was  shut  out ;  *and  the  chairman  was  not  bound  to 
wait  many  hours  to  see  if  any  person  would  come. 

Williams,  J.  concurred. 

Ride  discharged. 


[429] 


JTk     ^E^-   ^'^  The  committee  MEN  for  the    SOUTH 

HOLLAIH)  DKAINAGE(l). 

(8  Adol.  &  Ellis.  429—438 ;  S.  C.  1  P.  &  D.  79;  1  W.  W.  &  H.  647;  8  L.  J. 

(N.  8.)  a  B.  64.) 

On  applicatiou  for  a  certiorari,  the  Court  will  take  into  consideration 
the  conduct  of  the  partjr  applying. 

A  party,  whose  land  had  been  taken  under  the  South  Holland  Drainage 
Act  (57  Geo.  III.  c.  lxix.)f  applied  for  a  (vHtorart  to  bring  up  the 
inquisition  held  before  a  compensation  jury  on  the  grounds,  1.  That  the 
inquisition  did  not  state  such  a  notice  to  treat  for  compensation  as  was 
requisite  imder  the  Act  to  give  jurisdiction ;  2.  Thatthe  jury  had  ordered 
a  fence  to  be  erected  for  the  benefit  of  the  applicant,  in  addition  to  a 
money  compensation,  instead  of  giving  him  tiie  whole  compensation  in 
money;  3.  That  the  applicant  held  in  right  of  lus  wife,  and  that  the 
tenure  was  copyhold,  and  no  compensation  was  made  to  the  wife  or  lord. 

This  Court  refused  a  certiorari,  it  appearing,  on  affidavit,  1.  That  the 
applicant  had  consented  to  waive  the  notice,  and  requested  that  the  jury 
might  be  summoned  for  a  day  too  near  to  admit  of  proper  notice  under 
the  Act ;  2.  That  he  had  discussed  the  amoimt  of  compensation  proper  to 
be  given,  upon  the  supposition  of  the  fence  being  erected,  and,  3.  That 
he  did  not  now  swear  to  his  belief  that  the  jury  had  awarded  less  money 

(1)  Followed  in  Beg.  v.  Justices  of  Sheivard  (1880)  3  Q.  B,  D.  179,  182, 
Surrey  (1870)  L.  E.  5  Q.  B.  466,  49  L.  J.  Q.  B.  716;  afPd.  9  Q.  B. 
473,  39  L.  J.  M.  C.  145,  149;  Reg.  v.      Div.  741.— R.  C. 
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in  coziBeqaence  of  the  award  as  to  the  fence;  4.  That,  in  the  dispute         Bbo. 
redpecting  the  land,  he  had  not    mentioned  his  wife's  interest,  or  the  **. 

nature  of  the  tenure,  but  had  acted  as  if  the  property  was  his  own  /.q^^^*^^^ 

freehold.  jUbu  pqb  thb 

W.  H.  Watson  obtained  a  rule  in  Michaelmas  Term,  1837,  h^laSd 
calling  upon  the  committee  men  under  stat.  57  Geo.  III.  c.  Ixix.  Dhaikaob. 
(local  and  personal,  public),  ''  for  amending  and  rendering  more 
effectual  an  Act  of  his  present  Majesty  (i),  for  draining  lands 
in  South  Holland,"  Ac,  to  show  cause  why  a  certiorari  should 
not  issue,  to  remove  a  verdict  and  inquisition,  and  judgment 
thereon,  given  on  16th  August,  1837,  before  and  by  the  said 
committee  men,  touching  the  compensation  to  be  made  to  Philip 
Gopeman  for  certain  lands  adjudged  by  the  said  committee  men 
to  be  taken  from  him  for  the  purpose  of  the  Act. 

Sect.  2  of  the  local  Act  appoints  trustees  for  the  purposes  of  the 
Act.  Sect.  11  directs  the  appointment  of  committee  men  for  the 
purposes  of  the  Act ;  in  whom,  *by  sect.  20,  certain  powers  or  [  •430  ] 
authorities  of  the  trustees  are  vested.  Sect.  35  authorises  the 
conmiittee  men  to  execute  certain  works.  Sect.  36  enacts  that 
they  shall  have  power  to  agree,  on  behalf  of  the  trustees,  with 
the  proprietors  of,  or  persons  interested  in,  any  lands,  &c., 
which  the  committee  men  shall  adjudge  necessary  to  be  taken 
or  made  use  of  for  the  purposes  of  the  Act,  for  the  purchase  of 
such  lands,  &c.,  or  for  recompense  to  the  proprietors,  &c.,  for 
damage,  &c. ;  and  also  to  settle  in  what  proportions  the  sum  or 
sums  so  agreed  for  shall  be  paid  to  the  several  persons  interested ; 
and  power  is  given  to  bodies  politic,  tenants  for  life  or  in  tail, 
husbands,  &c.,  to  contract  with  the  committee  men ;  but  if 
any  such  body  politic,  «&c.,  or  other  person  or  persons  interested, 
&c.,  ''  shall,  for  the  space  of  forty  days  after  notice  in  writing 
given  to  the  principal  officer  or  officers  of  such  body  politic,"  &c., 
or  to  such  "person  or  persons  respectively,"  "neglect  or  refuse 
to  treat,  or  shall  not  agree  with  the  said  committee  men  for  the 
time  being,"  then  the  committee  men  are  empowered  to  issue 
their  warrant  to  the  sheriff,  &c.,  to  sutnmon  a  jury  to  appear 
before  the  committee  men,  who  may  also  summon  witnesses ; 
and  the  jury,  "  upon  their  oaths  (which  oaths,  as  also  the  oaths 

(1)  Stat.  33  Geo.  m.  c.  109.     Stat.  3d  Geo.  m.  c.  166,  was  also  referred 
to  in  the  Act. 
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Beg.  prove  satisfactory."  Annexed  to  the  letter  was  a  statement  of 
The  ^^6  P^^^  required  by  Gopeman  for  the  land,  with  an  additional 
Msv  FOB  TBI  ^^*^8®  ^^^  *r®®8  standing  thereon.  On  12th  July,  1837,  Gopeman, 
South  by  appointment,  met  the  clerk  of  the  committee  men  and  their 
Draikaob.  valuers :  the  valuers  afterwards  drew  up  a  minute,  stating  the 
value  they  assigned  to  the  land  and  trees,  and  containing  the 
following  clause :  ''  The  committee  men,  at  the  expense  of  the 
trust,  to  plant  a  quick  fence  on  the  land  reserved  by  the  several 
proprietors,  four  feet  from  the  edge  of  the  land  to  be  purchased 
by  the  committee  men ;  and  the  committee  men  are  to  place  and 
fix,  within  side  the  said  quick,  a  post  and  three  rail  fence  to  protect 
the  same ;  and  shall  use  means  to  prevent  the  quick  for  the  next 
seven  years  being  injured  by  cattle  or  otherwise  on  the  drain  side 
thereof."  The  contents  of  this  minute  were,  on  the  same  day, 
communicated  to  Gopeman,  who  refused  to  accept  the  sum 
named :  and  a  discussion  ensued  between  him  and  the  committee 
men  then  present  and  their  valuers.  It  being  then  represented 
[  *484  ]  *to  Gopeman  that  the  lapse  of  forty  days,  and  the  subsequent 
time  before  a  jury  could  be  impannelled,  would  carry  the  time 
for  executing  the  required  works  to  far  into  the  autumn,  Gopeman 
stated  that,  as  the  question  must  go  to  a  jury,  he  did  not  care 
how  soon ;  and,  with  his  expressed  consent,  the  16th  of  August 
then  next  was  appointed.  The  clerk  then  entered  in  a  minute 
book  this  memorandum :  ''  Mr.  Gopeman  and  Mr.  Prest " 
(another  landholder) ''  refused  to  accept  the  sums  offered  to  them 
respectively,  but  agreed  that  a  tender  thereof  should  be  con- 
sidered to  have  been  mad6 ;  and  they  further  agreed  to  dispense 
with' any  notice  required  by  the  provisions  of  the  Act  of  Parlia- 
ment in  this  behalf :  and  it  was  consented  and  agreed  by  all 
parties  that  the  jury,  for  the  ascertainment  of  the  amount  of 
purchase  or  compensation  money  to  be  paid,  shall  be  summoned 
for  Wednesday,  16th  August  next,  at  eleven  o'clock  in  the  fore- 
noon, to  sit  at  this  place  :  and  the  clerk  is  directed  to  prepare  a 
warrant  to  the  sheriff  accordingly.*'  This  memorandum  was  read 
audibly  in  Gopeman's  presence,  and  he  was  cognizant  of  and 
assenting  to  it.  The  inquisition  was,  accordingly,  holden  on 
16th  August ;  and  Gopeman  attended,  addressed  the  jury,  and 
called  witnesses.    Gopeman  never  disclosed,  until  some  time  after 
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the  inquisition  had  been  taken,  that  he  was  seised  only  in  right  Reo. 
of  his  wife,  or  that  the  land  was  copyhold;  and  he  never  made  the 
any  objection  to  the  proposed  arrangement  as  to  the  fence.  vmroRmE 

South 
Humfrey  now  showed  cause :  eSaihaob. 

First,  as  to  the  objection  that  the  inquisition  does  not  state 
such  notice  in  writing  to  have  been  given  as  the  Act  requires. 
Where  such  an  objection  has  been  sustained,  there  was,  in  fact^ 
*no  notice  given :  Rex  v.  Mayor ^  <fo?.,  of  Liverpool  (i)  (citing  Rex  [  *435  ] 
V.  Manning  (2),  Rex  v.  Bag$haw  (8).  This  distinction  was  taken 
in  Rex  v.  The  Trusiee$  of  the  Norwich  and  Wattan  Road  (4). 
Here,  though  the  forty  days'  notice  required  by  sect.  86  has  not 
been  given,  it  appears  that,  on  the  12th  July,  Copeman  assented 
to  the  inquisition  being  holden  on  the  16th  August,  and  to 
the  forty  days'  interval  being  dispensed  with.  Such  a  waiver 
debarred  him  from  insisting  on  the  want  of  notice,  and,  at  the 
same  time,  made  it  impossible  to  draw  the  inquisition  with  the 
averment  in  question,  which  would  not  be  true.  If  the  waiver 
had  been  stated,  the  inquisition  would  equally  have  failed  to 
allege  that  the  requisites  of  sect.  86  had  been  satisfied. 
Secondly,  it  is  objected  that  the  jury  have  directed  a  fence  to  be 
made.  But  the  committee  men  might  have  taken  the  whole  land 
in  which  the  fence  is  to  be  made,  which  is  for  the  protection  of 
Copeman ;  he  cannot  complain  of  a  benefit  thus  given  up  to  him 
by  the  committee  men.  And,  further,  on  the  12th  July,  Copeman 
assented  to  the  erection  of  the  fence ;  the  only  difference  between 
him  and  the  committee  men  was  as  to  the  money  to  be  paid 
besides.  Thirdly,  it  is  objected  that  the  land  is  copyhold.  If  it 
be,  the  committee  men,  and  those  whom  they  represent,  are  the 
losers,  and  Copeman  is  a  gainer,  having  the  price  fixed  on  the 
supposition  that  he  can  convey  a  fee  simple.  The  lord,  if  his 
right  be  interfered  with,  may  apply  for  compensation  hereafter ; 
so  may  the  wife,  if  she  be  interested.  But,  at  any  rate,  Copeman 
cannot  make  this  objection ;  for,  by  his  letter  of  4th  July,  he 
gives  the  committee  men  to  understand  that  the  land  is 
absolutely  his. 

(1)  4  Burr.  2244.  (3)  7  T.  E.  363. 

(2)  1  BiUT.  377.  (4)  5  A.  &  £.  563.    See  p.  571. 
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Rbg.  JT.  H.  WaUofiy  contra : 

V, 

The  First,  as  to  the  want  of  allegation  of  notice,  the  objection  is 

C/OMMITTKB 

mbkfobthb  that  the  inquisition  is,  in  this  respect,  a  defective  instrument. 
H^Und  ^^^  decisions  cited  on  this  point  all  proceeded  on  the  ground 
DBA.INAOB.  ^in^t  fi^Qts  showing  the  jurisdiction  must  appear  by  the  inquisition 
'-  -'  itself,  and  not  on  the  ground  suggested,  that  there  was  actually 
no  notice.  Such  a  defect  on  the  face  of  a  proceeding  cannot  be 
cured  by  the  parol  waiver  of  an  individual ;  for  the  instrument 
is,  by  sect.  86,  to  conclude  all  parties  and  persons  whomsoever, 
to  all  intents  and  purposes.  But,  if  such  a  waiver  be  equivalent 
to  notice,  then  a  statement  of  the  waiver  on  the  face  of  the 
inquisition  would  be  equivalent  to  a  statement  of  notice.  It  is 
said  that  this  would  not  satisfy  the  Act;  but  the  statement  would 
satisfy  the  Act,  if  the  waiver  itself  cured  the  want  of  notice. 
This  is  a  notice  essential  to  give  jurisdiction,  and  cannot  there- 
fore be  treated  like  a  notice  of  trial,  or  of  executing  an  inquiry. 
On  such  an  inquisition  as  this  the  witnesses  could  not  be  indicted 
for  perjury.  Secondly,  as  to  the  fence.  The  jury  are  to  give 
full  compensation  in  money :  here  they  have  assumed  to  protect 
Copeman  against  damage  by  ordering  the  erection  of  a  fence. 
He  was  entitled  to  an  award  of  money  instead.  The  direction  on 
this  point  cannot  be  considered  as  surplusage,  for  it  is  obvious 
that  less  money  must  have  been  awarded  in  consequence. 
Besides,  as  the  jury  had  no  power  to  order  the  fence  to  be  made, 
Copeman  has  not  the  means  of  securing  himself  by  enforcing 
this  part  of  the  verdict ;  and  at  the  end  of  seven  years  he  will 
have  to  repair  the  fence  himself.  Thirdly,  the  land  being  copy- 
hold, and  Copeman's  wife  having  an  interest,  the  inquisition  is 
bad  for  not  awarding  compensation  to  the  lord  and  the  wife.  It 
[  *437  ]  is  even  doubtful  whether  an  Act  of  this  kind  apply  to  *copyhold 
lands  at  all ;  and  whether,  under  the  conveyance  directed  by 
sect.  88,  copyhold  lands  will  pass ;  Coke's  Copyholder,  sect.  58 ; 
1  Scriven  on  Copyholds,  pp.  99  to  110,  part  I.  c.  2.  (8rd  edit.). 

Lord  Dbnman,  Ch.  J. : 

It  is  not  to  be  understood  that  I  am  deciding  this  case  on  the 
ground  that  this  inquisition  is  good  in  itself ;  for  I  think  there 
are  perhaps  two  fatal  objections ;  one,  that  no  notice  appears 
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upon  it;  the  other,  that  the  jury  have  made  it  part  of  their         Rbo. 

award  that  the  fence  should  be  erected.    To  the  objection  sug-         thb 

gested  as  arising  from  the  land  being  copyhold  I  do  not  advert ;  mS? forthb 

for  it  does  not  appear  on  the  face  of  the  inquisition,  nor  is  the       south 

fact  of  its  being  copyhold  said  to  have  been  previously  communi-    Drainage. 

cated.    But  the  ground  of  my  decision  is  that  this  party  is 

not  competent  to  make  the  objections  which  he  now  brings  before 

as.    We  cannot  doubt  that  the  inquisition  would  have  been  free 

irom  the  defect  created  by  want  of  due  notice,  if  the  party  had 

not  himself  waived  it,  requesting  for  his  own  benefit  that  the 

enquiry  might  take  place  at  an  earlier  period  than  that  which  a 

regular  notice  would  have  assigned.    As  to  the  suggestion  that 

the  jury  have  awarded  a  smaller  compensation  in  money  on 

account  of  their  unlawfully  giving  directions  to  erect  the  fence, 

it  is  open  to  the  same  answer;   for  the  party  discussed  the 

amount  of  the  estimate  on  the  supposition  that  a  fence  was 

to  be  made  for  him;  and  no  doubt  he  might  waive  his  right 

to  a  full  money  compensation  on  that  account.     But  it  also 

admits  of  this  further  answer,  that  he  does  not  swear  to  his 

belief  that  the  jury  have  in  fact  given  him  less  money  than 

they  would  have  given  if  they  had  omitted  *all  that  respects       [  *438  ] 

the  fence.    As  that  is  not  expressly  stated,  he  may  not  have 

8u£fered.    I  cannot,  therefore,  consider  him  to  be  in  a  situation 

to  take  advantage  of  defects,  one  of  which  he  caused  in  the 

hope  of  obtaining  an  ampler  remuneration,  and  the  other  he 

waived  at  the  inquiry. 

Patteson,  J. : 

This  case  mast  not  be  cited  to  show  that  notice,  and  all  things 
necessary  to  give  authority,  need  not  be  on  the  face  of  the 
inquisition.  Several  cases  have  been  cited  to  show  that  this  is 
requisite:  and,  for  the  purpose  of  the  present  case,  I  assume 
them  to  be  right.  But  I  agree  with  my  Lord  that  this  party 
cannot  take  the  objection.  Perhaps,  as  Mr.  Watson  argues,  the 
witnesses  could  not  be  indicted  for  perjury.  But  whose  fault  is 
that?  The  party  himself  has  occasioned  it.  So  as  to  the 
objection  that  the  estate  is  copyhold :  he  himself  has  treated  it 
as  freehold.    And,  again,  with  respect  to  bis  wife's  interest,  he 
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B£o.        keeps  that  fact  back,  and  acts  as  if  the  property  were  entirely  his 
The        own.    He  has  so  condacted  himself  that  he  is  not  entitled  to 
Mr  ^r,"H"K  *Bk  anything. 

nd  Coleridge,  JJ.  concurred. 

Rule  discharged. 


South 
Dkainaqk.        Williams  and  Coleridge,  JJ.  concurred. 


1838.  REBECCA  SWANN  v.  ANDREW  PHILLIPS  (1). 

June  I. 
(8Adol.  &Elli8.  457— 462;S.  C.3N.  &P.  447;  1  W.  W.  &H.  374;  7  L.  J. 

[  467  ]  (N,  S.)  Q.  B.  200;  2  Jur.  494.) 

Declaration,  in  assumpfiit,  that  defendant,  an  attorney,  requested 
plaintiff  to  lend  J.  300/.,  and,  to  encourage  plaintiff  to  do  so,  and  to  take 
no  further  security  than  J.'s  promissory  note,  falsely  and  fraudulently 
represented  to  plaintiff  that  she  might  safely  lend  J.  the  300/.,  and  take 
no  further  security  than  such  note,  because  the  title  deeds  to  a  certain 
estate,  which  defendant  then  asserted  that  J.  had  bought,  were  in 
defendant's  possession,  and  nothing  could  be  done  without  defendant's 
knowledge,  and  plaintiff  would  be  perfectly  safe  in  making  such  loan 
to  J.  on  the  terms  aforesaid;  that  defendant  by  the  representation 
induced  plaintiff  to  lend,  and  plaintiff  did  lend,  J.  the  300/.  on  J.*s  note 
only,  whereas  plaintiff  could  not  safely  lend,  &c.  (negativing  the  repre- 
sentations as  above  stated) ;  all  which  defendant,  at  the  time  he  made 
such  representations,  well  knew :  that  J.  had  not  paid  or  been  able  to 
pay,  the  300/.,  and  had  become  bankrupt. 

Plea,  that  defendant's  representations  were  representations  concerning 
the  ability  of  J.  to  repay,  and  were  not  in  writing. 

Held  good  on  demurrer,  the  representations  being  within  stat.  9 
Geo.  rV.  c.  14,  8.  6. 

Assumpsit.     The  declaration  stated  that  defendant,  being  an 

attorney,  requested  plaintiff  to  lend  William  John  Jellicorse  800L 

at  5  per  cent,  interest ;  and  that  defendant,  contriving,  &c.,  to 

defraud  and  deceive  plaintiff,  and  wrongfully,  deceitfully,  and 

fraudulently  to  induce,  persuade,  and  encourage  her  to  lend 

and  advance  to  the  said  W.  J.  J.  the  said  sum  of  800Z.  upon 

interest  as  aforesaid,  and  to  take  no  further  security  from  the 

said  W.  J.  J.  for  the  repayment,  &c.,  than  the  promissory  note 

of  the  said  W.  J.  J.  for  the  said  sum  of  800Z.  with  interest  as 

aforesaid,  falsely,  fraudulently,  and   deceitfully  asserted  and 

(1)  See  same  principle  applied  by      Q.  B.  D.  512,  522,  59  L.  J.  Q.  B.  565, 
the  Court  of  Appeal  in  Bishop  v.      63  L.  T.  601.— E.  C. 
Jialkis    CoMolidated    Co.   (1890)    25 
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represented  to  plaintiff  "  that  she,  the  plaintiff,  might  safely  lend  swanr 
and  advance  to  the  said  W.  J.  J.  the  said  sum  of  8002.,  and  take  Phillips. 
no  further  security  for  the  repayment  thereof  than  such  promis- 
sory note  as  aforesaid,  because  the  title  deeds  to  a  certain  estate, 
\?hich  he,  the  defendant,  then  asserted  and  represented  that  the 
said  W.  J.  J.  had  just  bought,  were  in  the  possession  of  him, 
the  defendant,  and  that  nothing  could  be  done  without  the 
knowledge  of  the  defendant,  and  the  plaintiff  would  be  perfectly 
safe  in  making  such  loan  and  advance  to  the  said  W.  J.  J.  upon 
the  terms  aforesaid."  By  means  of  which  false,  *&c.,  assertions  [  '^ss  ] 
and  representations,  defendant  fraudulently  and  deceitfully 
induced  plaintiff  to  lend  W.  J.  J.  the  said  8002.  on  the  said 
interest,  and  to  take  no  further  security,  &c. ;  and  plaintiffs 
confiding  &c.,  did  lend,  &c.,  and  did  take  from  W.  J.  J.  a 
promissory  note,  &c. :  whereas,  in  truth  and  in  fact,  at  the  time 
defendant  made  such  assertions,  &c.,  ''  the  plaintiff  could  not 
safely  lend  and  advance  to  the  said  W.  J.  J.  the  said  sum  of 
8002.  without  taking  further  security  for  the  repayment  thereof, 
with  such  interest  as  aforesaid,  than  such  promissory  note  as 
aforesaid,  and  the  said  title  deeds  were  not,  at  the  time  of  the 
making  of  the  said  assertions  and  representations  by  the  defen- 
dant as  aforesaid,  in  the  possession  of  him,  the  defendant,  and 
the  said  plaintiff  was  not  then  perfectly  safe  in  making  such 
loan  and  advance  to  the  said  W.  J.  J.  upon  the  terms  aforesaid : 
all  which  he,  the  defendant,  at  the  time  he  so  made  such 
assertions  and  representations  as  aforesaid,  well  knew."  Aver- 
ment, that  W.  J.  J.  never  paid,  but  became  bankrupt,  &c.,  and 
the  8002.  and  interest  are  still  unpaid. 

Flea,  that  the  said  assertions  and  representations  of  the 
defendant  in  the  declaration  mentioned  were  representations 
and  assurances  concerning  and  relating  to  the  ability  of  the 
said  W.  J.  J.,  to  wit  to  his  ability  to  repay  to  the  plaintiff  the 
said  sum  of  money  in  the  declaration  mentioned  to  have  been 
lent  and  advanced  by  her  to  the  said  W.  J.  J.,  with  interest 
thereon ;  and  that  the  said  assertions  and  representations  were 
not,  nor  was  any  part  thereof,  ever  made  in  writing  signed  by 
the  defendant.    Verification. 

General  demurrer  and  joinder. 

40—2 


S28  1888.    Q.  B.    8  AD.  &  EL.  459—460.  Tb-b. 

SwAsv  R.  V.  Richards,  for  the  plaintiff : 

Phillips.  The  representation  set  out  in  the  declaration  is  not  within 
^  ^^^  ^  stat.  9  Geo.  lY.  c.  14,  s.  6.  It  is,  in  substance,  only  an 
assertion  that  the  defendant  had  possession  of  the  title  deeds  of 
the  estate  bought  by  Jellicorse:  it  is  not  a  *' representation  or 
assurance  made  or  given  concerning  or  relating  to  the  character, 
conduct,  credit,  ability,  trade,  or  dealings  *'  of  Jellicorse.  It  is 
indeed,  strictly  speaking,  a  representation  concerning  the  defen- 
dant himself.  Even  admitting  it  to  be  a  representation  concern- 
ing Jellicorse,  it  is  one  equally  consistent  with  his  solvency  and 
insolvency.  A  representation  that  a  party  was  in  London,  he 
being  really  in  Cornwall,  might  perhaps  be  said  to  relate  to  the 
probability  of  his  paying;  but  that  would  not  be  within  the 
statute.  Haslock  v.  Fergusion  (i)  does  not  apply ;  because  there 
the  verbal  representation  did  affect  the  ability  of  the  party,  and 
the  whole  question  was,  whether  the  action  could  be  maintained 
by  treating  the  representation  as  a  circumstance,  only,  of  a 
fraudulent  transaction  by  the  defendant.  In  Lyde  v.  Barnard  (2) 
the  Judges  of  the  Court  of  Exchequer  were  divided  in  opinion  as 
to  the  question,  whether  the  verbal  representation  was  within 
the  statute ;  the  facts  were  not  like  those  of  the  present  case ; 
but  there  seems  to  have  been  little  question  that  the  test  was, 
whether  the  representation  made  regarded  the  credit  and  ability 
of  the  party:  and  it  was  said  that  the  statute  was  passed  in 
consequence  of  the  evasion  of  the  Statute  of  Frauds,  as  to 
guarantees,  introduced  by  the  decision  in  Pasley  v.  Freeman  (3). 
It  is  impossible  here  to  treat  the  representation  as  separate 
[  *460  ]  *from  the  reason  given  for  it  But,  if  that  could  be  done,  the 
plea  would  be  bad,  as  not  being  confined  to  that  part :  and  the 
defendant  would  be  bound  by  that  part  which  did  not  need 
writing.  The  breach  alleges  that  the  representation  as  to  the 
possession  of  the  title  deeds  was  false. 

Wightman,  contra  : 

The  representation  relates  to  **  dealings ; "  and  its  effect  is, 
that  the  party  obtains  credit.     Suppose  it  had  been  simply  that 

(1)  7  Ad.  &  El.  86 ;  2  N.  &  P.  269.      Tyr.  &  G.  260). 

(2)  46  R.  R.  269  (1  M.  &  W.  101 ;  (3)  1  R.  R.  634  (3  T.  R.  51). 
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the  plaintiff  might  safely  lend  the  money ;  no  doubt,  then,  the  swann 
statute  would  have  been  applicable.  A  bad  reason  is  added:  Phillips. 
but  that  does  not  alter  the  effect  of  the  representation.  If 
nothing  had  been  proved  but  the  representation  as  to  the 
possession  of  the  deeds,  the  plaintiff  must  have  failed.  The 
language  of  the  Judges  who  held  that  the  representation  in  Lyde 
V.  Barnard  (i)  was  not  within  the  statute  shows  that  they  would 
have  held  differently  in  a  case  like  this,  where  there*  is  an 
express  assertion  of  the  safety  of  the  advances  (2). 

jR.  V.  Richards,  in  reply : 

An  action  might  have  been  maintained  simply  on  the  repre- 
sentation as  to  the  possession  of  the  title  deeds.  It  is  said  that 
this  relates  to  the  party's  ''dealings:'*  if  that  were  so,  any 
statement  as  to  any  transaction  whatever  of  Jellicorse  would  be 
within  the  statute. 

Lord  Denman,  Ch.  J. : 

The  only  question  is,  what  do  the  words  in  the  declaration 
mean  ?  If  they  amount  only  to  an  assertion  that  the  defendant, 
being  in  possession  '''of  the  title  deeds,  would  know  what  Jelli-  [  *46i  ] 
corse  was  doing,  the  statute  does  not  apply.  If  they  mean  that 
Jellicorse  might  be  trusted,  then  they  constitute  a  representa- 
tion as  to  his  credit  and  ability.  Now,  here  is  a  loan  contem- 
plated, and  the  plaintiff  is  told  that  she  may  safely  make  it 
because  the  title  deeds  are  in  the  defendant's  custody.  That  is 
clearly  a  representation  as  to  Jellicorse's  credit. 

LlTTLEDALB,  J.  I 

The  defendant,  an  attorney,  wants  to  get  money  advanced  to 
his  client:  and,  to  induce  the  plaintiff  to  make  the  advance, 
tells  her  that  she  may  safely  do  so,  taking  no  further  security 
than  the  client's  promissory  note,  because  he,  the  defendant, 
has  possession  of  that  party's  title  deeds.  I  think  that  is  within 
the  statute.    The  representation  is  entire :  no  one  part  can  be 

(1)  46  B.  B.  269  (1  M.  &  W.  101 ;  judgments  of  Alderson  and  Parke, 
Tyr.  &  Or.  260).  Barons. 

(2)  See   the   oondusions   of    the 
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swANN  separated  from  the  rest.  In  the  ordinary  course  of  things,  if  a 
Phillips.  ^^^  states  another  to  be  a  man  of  ability,  he  is  asked  ^hy  he 
says  so :  he  may  answer,  "  because  he  has  had  a  legacy  left  to 
him,'*  by  way  of  enforcing  his  represaitation  as  to  the  ability. 
Here,  the  substance  of  the  conversation  is  similar;  the  defen- 
dant says,  ''  You  may  trust  him ;  and  my  reason  for  saying  so 
is,  that  I  know  the  estate  which  he  has  bought,  and  have  his 
title  de«ds."  That  is  one  entire  representation  concerning  his 
credit. 

Patteson,  J. : 

The  only  doubt  in  my  mind  arose  from  the  words,  ''that 
nothing  could  be  done  without  the  knowledge  of  the  defendant." 
Had  the  representation  been  merely  that  the  plaintiff  might 
trust  Jellicorse,  because  the  defendant  had  possession  of  Jelli- 
corse's  title  deeds,  there  could  have  been  no  doubt.  That  could 
[  *462  ]  have  been  understood  only  as  a  representation  as  to  the  ^ability 
of  the  party,  with  regard  to  his  sufficiency  in  respect  of  property. 
But  the  following  words  might  be  thought  to  mean  that  the 
defendant  engaged  to  protect  the  plaintiff  by  means  of  the 
property  to  which  the  title  deeds  related.  I  think,  however, 
that  that  would  be  a  strained  construction.  Taking  all  together, 
the  meaning  (though  I  do  not  fully  understand  all  the  words) 
seems  to  be,  "  You  may  lend  the  money,  for  he  has  an  estate, 
and  I  have  the  deeds." 

Williams,  J. : 

I  think  this  is  a  representation  concerning  the  party's  ability. 
If  the  defendant  had  said  that  he  had  in  his  hands  a  purse 
belonging  to  Jellicorse,  with  1,000Z.  in  it,  that  would  have  tended 
to  satisfy  the  plaintiff  of  Jellicorse's  ability.  We  must  under- 
stand the  words  as  parties  generally  would  understand  them. 
Any  income,  whether  from  land  or  any  other  source,  increases 
personal  credit. 

Judgment  for  the  defendant. 
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HOPKINS  V.  HELMORE.  isss. 

June  1. 

(8  Adol.  &  Ellifl,  463—467  ;  8.  C.  3  N.  &  P.  453 ;  1  W.  W.  &  H.  386 ;  7  L.  J.  

(N.  S.)  Q.  B.  195 ;  2  Jur.  856.)  [  463  ] 

Declaration,  in  covenant,  that,  by  indenture  of  2l8t  March,  1828, 
plaintiff  demised  a  messuage  to  defendant,  habendum  from  25th  March 
then  instant,  for  the  term  of  seven  years  then  next  ensuing,  wanting 
seven  days,  yielding  and  paying  yearly  and  every  year  during  the  term 
the  yearly  rent  of  285^  by  four  equal  quarterly  payments  on  25th  March, 
24th  June,  29th  September,  and  25th  December,  in  every  year,  com- 
mencing from  25th  March  then  instant :  and  defendant  covenanted  to 
pay  the  said  yearly  rent  of  2852.  on  the  days  and  in  manner  appointed. 
Breach,  that  in  the  last  year  defendant  paid  only  half  the  yearly  rent, 
and  on  25th  March,  1835,  two  quarters  became  payable,  and  were 
in  arrear. 

Defendant,  paying  into  Court  so  much  as  became  due  as  and  for  the 
first  of  the  two  quarterly  payments  alleged  to  have  become  due  on  25th 
March,  1835,  demurred  to  so  much  of  the  breach  as  respected  the  non- 
payment of  the  second  and  last  quarterly  payment  alleged  to  have 
become  due  on  25th  March,  1835. 

Held,  that  285/.  was  payable  for  each  year ;  and  that  either  the  first 
payment  was  to  be  made  on  25th  March,  1828,  or  a  payment  on  25th 
March,  1835,  though  after  the  expiration  of  the  term. 

Judgment  for  plaintiff. 

Covenant.  The  declaration  stated  that»  by  indenture  of 
March  21st,  1828,  between  plaintiff  and  defendant,  plaintiff 
demised  a  messuage  to  defendant,  tiabendum  to  him,  his 
executors,  &c.,  from  25th  March  then  instant  for  the  term  of 
seven  years  thence  next  ensuing,  wanting  seven  days ;  yield- 
ing and  paying  therefore,  yearly  and  every  year  during  the  said 
term,  to  the  plaintiff,  his  executors,  &c.,  the  yearly  rent  of 
285/.,  by  four  equal  quarterly  payments  on  the  25th  day  of 
March,  24th  June,  29th  September,  and  25th  December,  ''in 
every  year,  commencing  from  the  said  25th  day  of  March 
then  instant."  And  defendant  did  thereby,  for  himself,  his 
heirs,  executors,  &c.,  covenant  and  agree  with  plaintiff,  his 
executors,  &c.,  that  defendant,  his  executors,  &c.,  should  and 
would,  yearly  and  every  year  during  the  continuance  of  the  said 
demise,  pay  to  plaintiff,  his  executors,  &c.,  the  said  yearly  rent 
of  285/.,  on  the  days  and  in  the  manner  therein-before  appointed 
for  payment  thereof.  Breach,  that  defendant  did  not,  in  every 
year  during  the  continuance  of  the  said  demise,  pay  or  cause  to 
be  paid  to  plaintiff  the  said  yearly  rent  of  285Z. ;  but,  on  the 
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Hopkins  contrary  thereof,  in  the  last  year  of  the  said  term  by  the  said 
llKLMOBE.  indenture  demised,  defendant  ^wholly  omitted  and  neglected  to 
[  *464  ]  pay  plaintiff  any  greater  part  of  the  said  yearly  rent  of  2852. 
than  one  half  part  thereof ;  and,  on  26th  March,  a.d.  1885,  a  large 
Slim,  to  wit  1402.  of  the  rent  aforesaid,  for  two  quarterly  pay- 
ments of  the  said  yearly  rent  of  2852.,  **  on  that  day  in  that  year 
became  and  was  due  and  payable  from  the  said  defendant  to  the 
said  plaintiff,  and  is  still  in  arrear.*' 

Plea,  as  to  111.  10«.,  parcel  of  the  140Z.,  being  so  much  as 
became  due  as  and  for  the  first  of  the  two  quarterly  payments 
alleged  to  have  become  due  on  March  25th,  1886,  payment  into 
Court.  And,  as  to  the  alleged  breach  of  covenant  in  respect  of 
the  non-payment  of  the  second  and  last  quarterly  payment  in 
the  declaration  alleged  to  have  become  due  on  the  said  25th 
March,  general  demurrer.  Joinder.  The  cause  of  demurrer 
stated  in  the  margin  of  the  paper-book  was,  that  it  appears  on 
the  face  of  the  declaration  that  there  was  no  day  within  the 
term  upon  which  the  second  quarter's  rent  mentioned  in  the 
breach  became  due. 

Ogle,  for  the  defendant : 

The  lease  expired  on  18th  March,  1885 ;  therefore  the  25th  of 
March,  1885,  was  not  within  the  term.  The  covenant  is  only  to 
pay  on  the  days  specified,  during  the  term.  It  will  be  said  that 
the  parties  intended  the  rent  to  be  paid  for  the  whole  time :  but 
the  language  of  the  covenant  must  be  followed. 

J.  Bayley,  contra  : 

The  covenant  is  for  seven  years'  rent,  for  a  term  of  seven 
years  wanting  seven  days.  In  Hill  v.  Grange  (i)  rent  was 
[  '465  ]  reserved,  payable  at  the  ♦feasts  of  Annunciation  and  Michael- 
mas, on  a  twenty  years'  lease,  commencing  in  August;  and, 
though  it  was  objected  that  the  Annunciation,  being  first 
named,  was  to  be  the  first  day  of  payment,  it  was  held  that 
payment  was  to  be  made  on  the  first  Michaelmas,  and  so  on 
each  of  the  two  feasts  throughout  the  twenty  years.  Here, 
therefore,  the  rent  would  be  payable  on  the  25th  of  March, 
(1)  Plowd.  164.    See  p.  171. 
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1828,  and  bo  forward.    Bat,  if  that  suggeetion  be  inadmissible,      Hopkins 
and  the  first  25th  March  be  excluded,  still  there  is  no  reason     hblmobib. 
that  a  tenant  should  not  covenant  to  pay  rent  on  a  day  after  the 
expiration  of  the  term ;  as  in  Hutchins  v.  Scott  (i) ;  although 
perhaps  a  difSculty  might  then  arise  as  to  distraining. 

(LiTTLBDALE,  J. :  But  the  rent  is  made  payable  **  during  the 
said  term.") 

The  rent  of  2851.  is  to  be  paid  for  every  year  of  the  term,  yearly : 
it  need  not  be  paid  on  a  day  in  the  term.  (He  also  referred  to 
Baden  v.  Flight  (2)  and  Long  v.  Burrouglis  (8).) 

Ogle,  in  reply : 

When  it  is  meant  that  there  shall  be  a  payment  on  a  day 
occurring  in  less  than  a  quarter  of  a  year,  &c.,  there  is  usually 
an  express  clause  for  a  forehand  rent.  Here  there  was  probably 
a  compensation  for  the  loss  of  one  quarter.  In  Hill  v.  Grange  (4) 
it  was  not  pretended  that  rent  could  be  recoverable  up  to  a  day 
after  the  expiration  of  the  term.  As  to  the  suggestion  that  this 
covenant  may  be  interpreted  to  be  for  payment  beginning  with 
the  first  25th  of  March,  there  is,  on  the  record,  a  payment  up  to 
the  last  25th  of  December ;  and  the  sum  claimed  is  rent  supposed 
to  become  due  on  25th  March,  1836.  Nothing  is  due  since  the 
preceding  December :  Stevenson  v.  Lanibard  (6). 


Lord  Dbnman,  Ch.  J. : 

The  defendant  has  contracted  to  pay  2862.  in  each  year :  one 
year  wanting  seven  days  is  one  of  the  years  in  popular  language. 
Take  this  as  a  forehand  rent:  then  there  will  be  an  equal 
quantity  payable  on  each  of  the  four  days  in  each  year, 
beginning  with  25th  March,  1828.  That  will  reconcile  the  whole. 

LiTTLBDALB,  J.  : 

The  defendant  contracts  to  make  four  quarterly  payments  in 
every  year.    It  is  not  intended  to  strike  off  the  rent  by  striking 

(1)  46  B.  E.  770 ;  2  M.  &  W.  809.         (3)  1  Ld.  Ken.  247. 
See  Pabkb,  B.,  46  B.  B.  771   (2  (4)  Rowd.  164. 

M.  &  W.  810).  (5)  6  B.  B.  511  (2  East.  575). 

(2)  3  Bing.  N.  0.  685. 
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Hopkins  off  seven  days  of  the  last  year.  It  is  difficult  to  reconcile  the 
Hblmorb.  whole :  but  I  think  there  is  one  way,  namely,  by  making  the 
first  day  of  payment  the  25th  day  of  March,  1828.  We  may 
assume  that  the  days  of  payment  are  enumerated  in  the  order 
in  which  they  were  to  occur.  The  payments  may  be  considered 
to  commence  on  25th  March,  1828,  by  reading  the  words  ''  com- 
mencing from  the  said  25th  day  of  March  then  instant,*'  as  if 
the  words  were  ''  on  the  25th  "  <bc.  I  do  not  say  that  this  may 
not  be  rather  a  forced  construction. 

Pattbson,  J. : 

On  reading  so  much  of  the  indenture  as  is  in  the  declaration, 
I  have  no  doubt  that  the  defendant  was  to  pay  2852.  seven  times. 
The  words  are,  "yearly  and  every  year."  Had  the  contract 
stopped  there,  no  question  could  have  arisen.  But  then  it  is 
added,, "  by  four  equal  quarterly  payments  on  the  25th  day  of 
March,"  &c.,  "  in  every  year  commencing  from  the  said  25th 
day  of  March  then  instant."  Now,  it  being  clearly  meant  that 
there  should  be  seven  annual  payments  of  2852.,  the  question  is 
whether  that  meaning  can  be  collected.  There  are  two  ways  of 
r  *467  ]  effecting  this.  *First,  we  may  treat  the  rent  as  a  forehand  rent, 
the  first  payment  to  be  made  on  entering.  But,  secondly,  I 
think  that  a  good  deal  may  be  said  for  the  other  construction 
suggested  by  Mr.  Bayley :  that  the  rent  is  to  be  paid  for  every 
year  during  the  term,  and  on  the  days  named,  one  of  which 
occurs  after  the  expiration  of  the  term.  If  this  be  admissible, 
there  is  no  doubt :  and  I  cannot  see  why  the  payment  should 
not  be  covenanted  to  be  made  after  the  expiration  of  the  term. 

WiLLUMS,  J. : 

There  is  no  doubt  of  the  meaning  of  the  parties ;  and  every 
reasonable  mode  of  construction  should  be  resorted  to,  for  the 
purpose  of  furthering  it.  The  term  commencing  on  the  25th  of 
March,  and  that  being  the  first  day  of  payment  named,  we  may 
take  it  that  the  first  payment  was  to  be  on  the  day  on  which  the 
term  commenced. 

Judgment  for  plaintiff. 
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JOHN  MEYER  v.  SARAH  HAWORTH  (1). 

(8  Adol.  &  Ellis,  467—470;  S.  C.  3  N.  &  P.  462  ;  7  L.  J.  (N.  S.)  a  B.  211 ; 

2  Jur.  467.) 

Coverture  being  pleaded  to  a  declaration  in  assumpsit  for  goods  sold 
and  delivered,  plaintiff  replied  that  defendant  was,  at  the  time  of  the 
contract,  separated  from  her  husband  and  living  in  open  adultery,  that 
plaintiff  did  not  know  of  the  marriage  or  adultery,  and  that  defendant, 
after  her  husband's  death,  and  before  action  brought,  in  consideration 
of  the  premises,  promised  to  pay.    Held, 

1.  That  no  consideration  appeared  for  the  promise  in  the  replication. 

2.  That  the  replication  was  a  departure,  the  promise  therein  being 
distinct  from  that  alleged  in  the  declaration. 

Assumpsit  for  goods  sold  and  delivered,  goods  bargained  and 
sold,  and,  at  defendant's  request,  delivered  to  W.  J.  H.,  work 
and  labour,  money  paid,  and  interest,  and  on  an  account  stated. 

Plea,  coverture  at  the  time  of  the  promise. 

Replication,  that  defendant,  at  the  time  when  the  *debts  were 
contracted,  was  living  separate  from  her  husband,  and  in  open 
adultery  with  W.  J.  R. ;  that  the  husband  was  not  liable  to  pay, 
nor  did  pay,  the  debts  so  contracted  by  defendant  while  she 
was  so  living  separate  &c. ;  that  plaintiff,  at  the  time  of  the 
sale  and  delivery  <&c.,  did  not  know  that  defendant  was  the  wife 
of  &c.,  nor  that  she  was  living  in  open  adultery  <&c.,  and  dealt 
with  her  as  hfeme  sole;  and  that,  after  the  death  of  the  husband, 
and  before  action  brought,  defendant,  in  consideration  of  the 
premises,  promised  to  pay.    Verification. 

General  demurrer,  and  joinder. 

Streeten,  for  the  defendant : 

A  married  woman  is  not  liable  for  the  debts  she  contracts, 
though  she  be  living  in  open  adultery  and  separate  from  her 
husband. 

(Patteson,  J.:   I  presume  the  defendant  does  not  mean  to 

impugn  Marshall  v.  Button  (2),  and  other  cases  to  the  same  effect. 

The  subsequent  promise  will  probably  be  relied  on.) 

(1)  But    see    now    the    Married  (2)  5  B.  B.  448  (8  T.  B.  545).   See 

Women's  Property  Act,  1882  (45  &  Leaii  v.    SchtUz,  2  W.    Bl.    1195 

46  Vict.  c.  75),  as  amended  by  the  Boggett  y.  Frier,  11  East,  301 ;  Lewis 

Married    Women's    Property    Act,  v.  Lee,  3  B.  &  C.  291. 
1893  (56  &  57  Vict.  c.  63).— B.  C. 


1838. 
Jufw  I. 
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Meykb  The  replication,  if  it  insist  on  the  sabseqoent  promise,  is  a 
Hawobth.  departure.  It  admits  the  promises  stated  in  the  declaration  to 
have  been  made  during  coverture,  and  sets  up  a  new  promise. 
The  considerations  are  different :  the  delivery  of  the  goods,  &c., 
form  the  consideration  in  the  declaration :  the  consideration  for 
the  promise  in  the  replication  is  ''the  premises,"  which  seems  to 
point  to  a  moral  consideration.  Such  a  consideration  appears 
not  to  be  sustainable:  Littlefield  v.  Shee(i).  Barden  v.  De 
Keverberg  (2)  shows  what  is  necessary  to  make  a  feme  covert  liable 
as  £kfeine  sole. 

[  ♦469  ]  Humfrey^  contra  : 

In  Littlefield  v.  Sliee{i)  the  husband  was  originally  liable: 
here  he  never  was  so  :  Rex  v.  FUntan  (8).  Le«  v.  Muggeridge  (4) 
supports  the  validity  of  such  a  moral  consideration  as  this. 
Then  this  is  not  a  departure ;  if  it  were,  every  replication  to  a 
plea  of  the  Statute  of  Limitations,  setting  up  an  acknowledgment, 
would  be  so;  for  such  an  acknowledgment  is  merely  evidence  of 
a  fresh  promise :  Tanner  v.  Smart  (6). 

(Pattbson,  J. :  That  is  a  promise  to  pay  an  existing  debt : 
here  there  was  no  debt  from  the  wife.) 

If  there  be  any  state  of  facts  in  which  the  debt  would  not  be 
absolutely  null  in  the  first  instance,  that  distinction  would  not 
apply.    Now  suppose  the  husband  had  been  transported. 

(LoBD  Dbnman,  Ch.  J. :  That  should  be  part  of  the  statement 
of  consideration. 

Pattbson,  J. :  You  are  to  support  your  declaration.) 

Streeten^  in  reply : 

The  declaration  states  the  supply  of  goods  at  the  request  of 
the  wife,  who  could  not  then  contract.  The  doctrine  in  Lee  v. 
Muggeridge  (4)  has  been  qualified  by  later  decisions  (6) :  and 
there,  too,  the  special  contract  was  set  out  in  the  declaration. 


(1)  2  B.  &  Ad.  811.  (5)  30  B.  B.  461  (6  B.  &  C. 

(2)  2  M.  &  W.  61.  (6)  See  note  [6]  to  Barber  v.  Fox, 

(3)  35  R.  B.  273  (1  B.  &  Ad.  227).  2  Wms.  Saund.  137  c,  dth  ed. 

(4)  5  Taunt.  36. 
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Lord  Dbnman,  Ch.  J. :  Mbtbb 

The  record  states  that  goods  were  supplied  to  a  married  woman,     Hawobth. 
who,  after  her  husband's  death,  promised  to  pay.    That  is  not 
sufficient.    The  debt  was  never  owing  from  her.    If  there  was 
a  moral  obligation,  that  should  have  been  shown. 

LiTTLEDALE,  J.  : 

If  there  was  any  moral  obligation,  it  should  have  been  stated. 
The  replication  does  not  ^support  the  declaration.     The  promise      [  *^70  ] 
in  the  declaration,  was  altogether  void.     This  is  not  like  the 
case  of  an  infant,  whose  promise  is  voidable  only. 

Pattbson,  J. : 

For  the  reasons  given  this  replication  is  bad  as  a  departure. 
The  promise  originally  stated  was  not  one  merely  voidable,  like 
that  of  an  infant.  There  is  another  fault  in  the  replication :  it 
does  not  allege  positively  the  death  of  the  husband. 

Williams,  J.  concurred. 

Judgment  for  defendant. 


LYONS  V.  MARTIN  (1).  isss. 

(8  Adol.  &  EUia,  512—515;  S.  C.  3  N.  &  P.  509;  1  W.  W.  &  H.  500;  7L.  J.        J^neS. 

(N.  8.)  a  B.  214.) 


A  maater  is  answerable  in  trespass  for  damage  occasioned  by  his 
servant's  negligence  in  doing  a  lawful  act  in  the  course  of  his  service ; 
but  not  so  if  the  act  is  in  itself  imlawf ul  and  is  not  proved  to  have  been 
authorised  by  the  master.  As  if  a  servant,  authorised  merely  to  distrain 
cattle  damagt-feaaant^  drives  cattle  from  the  highway  into  his  master's 
dose  and  there  distrains  them. 

Trespass  for  seizing,  distraining,  and  impounding  plaintiff's 
horse.  Pleas,  1.  Not  guilty.  2.  That  defendant  took  and 
distrained  the  horse  on  his  close,  damage-feasanU  Replication 
to  the  second  plea :  That  the  close  adjoined  the  highway,  and 
that  the  horse  was  wrongfully  driven  by  defendant  from  the 

(1)  Cited  by  WiLLES,  J.,  in  Bay^  (1873)  L.  B.  8  C.  P.  148,  42  L.  J. 

ley  V.  Manchester,  Sc.  By.  Co.  (1872)  C.  P.  78.    See  also  Dyer  v.  Munday 

L.  B.  7  C.  P.  415,  426, 41  L.  J.  C.  P.  [1895]  1  Q.  B.  742,  64  L.  J.  Q.  B. 

278,  281 ;  and  see  same  caseaflSrmed  448— C.  A.— B.  C. 
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Ltoks  highway  into  the  close,  and  was,  by  means  thereof,  damage-feasavit 
Mabtin.  there ;  wherefore  defendant  of  his  own  wrong  seized  &c. 
Rejoinder,  denying  that  defendant  drove  the  horse  into  the  close. 
Issue  thereon.  On  the  trial,  before  Coleridge,  J.,  at  the  sittings 
in  Middlesex  during  this  Term,  it  appeared  that  the  defendant 
occupied  land  adjoining  a  highway,  and  not  fenced ;  that  horses 
kept  by  persons  in  the  neighbourhood  had  sometimes,  and 
shortly  before  the  act  in  question,  trespassed  on  the  land  and 
been  distrained  by  the  defendant's  servants,  and  impounded; 
that  the  plaintiff's  horse,  being  on  the  highway,  was  intentionally 
driven  from  it  by  a  servant  of  the  defendant  into  the  defendant's 
ground,  and  there  immediately  seized  by  the  same  servant  and 
taken  to  the  pound.  The  learned  Judge  was  of  opinion  that,  as 
the  act  of  seizure  under  these  circumstances  was  not  within  the 
scope  of  a  servant's  ordinary  authority,  some  direct  authority 
from  the  master  ought  to  be  proved:  and,  this  not  being  done, 
the  plaintiff  was  nonsuited. 

Hamfrey  now  moved  for  a  new  trial : 

The  defendant's  servants  had  been  used  to  distrain  horses  with 
[  *613  ]  his  ^authority :  that  was  a  prifml  facie  case  of  authority  in  the 
present  instance;  and  the  defendant  should  have  been  called 
upon  to  rebut  it.  The  conclusion,  in  such  a  case,  is  to  be  drawn 
by  a  jury  from  all  the  facts.  If  the  master  has  adopted  his 
servant's  act,  the  case  of  authority  is  clear.  If  the  act  was  for 
his  benefit,  that  circumstance,  among  others,  will  tend  strongly 
to  prove  sanction,  as  was  pointed  out  by  Batlet,  B.  in  Attorney^ 
General  v.  Siddon(i).  The  servant  here  does  not  appear  to 
have  thought  that  he  was  doing  wrong  in  making  the  seizure ; 
and,  if  a  servant  acting  under  the  directions  of  his  master  uses 
ordinary  care,  but  nevertheless,  by  accident  or  mistake,  does 
some  injury  which  the  master  did  not  mean  to  authorize,  an 
action  of  trespass  lies  against  the  master:  Gregory  v.  Piper {2). 
The  present  was  such  a  case ;  or  at  least  the  jury  should  have 
been  allowed  to  decide  whether  it  was  so  or  not.  Bnvcker  v. 
Fromont  (3),  TurberviUe  v.  Stamp  (4)  (there  cited),   Michael  v. 

(1)  35  K.  B.  701  (1  Or.  &  J.  220 ;  (3)  3  E.  E.  303  (6  T.  E.  659). 
1  Tyr.  41).  (4)  1  Ld.  Eay.  264. 

(2)  33  E.  E.  268  (9  B.  &  C.  691). 
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Alestr€e{i)f  and  Goodman  y,  KenneU{2)^  show  the  liability  of  a  Lyons 
master  on  the  groand  of  implied  authority,  where  a  servant,  iiabtin. 
acting  under  his  general  order,  does  an  injury  through  negli- 
gence. Besides,  in  this  case  the  defendant  has  pleaded  a 
justification  ;  that  is  a  fact  which  may  be  looked  at  in  trying  the 
question  of  guilty  or  not  guilty  on  the  first  issue ;  and  it  shows 
an  adoption  of  the  servant's  act. 

(Lord  Dbnman,  Ch.  J. :   There  is  a  case  of  Woolf  v.  ToUe- 
mache{a)  now  depending  in  this  Court,  where  a  ^second  plea  was      [  ^^^^  ] 
referred  to  in  the  manner  now  suggested ;   but  I  have  much 
doubt  whether  it  was  right  to  do  so.) 

At  all  events  the  principle  is,  that,  where  a  person  acting  as 
the  servant  of  another  does  a  thing  which  is  not  for  his  own 
benefit  but  that  of  the  master,  an  authority  from  the  master  is 
shown,  not  conclusively,  but  with  sufficient  probability  to  make 
a  case  for  the  jury. 

Lord  Dbnman,  Ch.  J. : 

I  think  the  learned  Judge  ruled  rightly.    It  is  clear  that  the 
wrongful  act  could  not  be  traced  to  the  master.      He  had 

(1)  2  Lev.  172,  cited  in  BrucJcer  y»  the  plea  of  nofi  oMumpait;  but  he 
Fromant,  3  B.  B.  3(M  (6  T.  B.  661).  gave  leave  to  move  to  enter  a  nonsuit 

(2)  1  Moore  &  Payne,  241.  if  this  ruling  should  be  wrong.    The 

(3)  This  was  an  action  for  goods  defendant's  counsel  offered  no  evi- 
sold  and  delivered.  Pleas,  ntm  dence  on  the  plea  of  infancy;  and 
assumpsit,  and  infancy.  Beplication  the  plaintiff  had  a  verdict.  In 
to  the  latter  plea,  that  the  goods  were  HiLiry  Term,  1837,  Sir  W.  W.  FoUeU 
^necessaries.  Issue  thereon.  On  moved  according  to  the  leave  re-  [  *614, «.  ] 
the  trial  before  Lord  Denman,  Ch.  J.  served,  contending  that,  where  several 

at  the  sittings  in  Middlesex  after  pleas  are  pleaded,  they  are  distinct 

Michaelmas   Term,   1836,    evidence  for  all  purposes,  and  each  must  be 

was  given  of  the  goods  having  been  tried  as  if  there  were  no  other  on  the 

ordered  by  a  person  supposed  to  have  record ;  and  that  to  hold  otherwise 

been    the   defendant;    but    it   was  would  in  a  g^reat  measure  put  an 

doubtful  whether  he  was  sufficiently  end   to    the   practice    of    pleading 

identified.  The  Lord  Chief  JxrsTiOE  different  pleas.    The  Coit&t  (Lord 

thought  that  the   plea  of   infancy  Dbnmak,     Ch.     J.,     LittledaIaE, 

identified  the   defendant   with   the  Williams,    and    Colebidoe,   JJ.) 

party  giving  the  order,  and  might  granted  a  rule  nisi.    No  cause  was 

be  looked  at  for  this  purpose,  though  ever  shown, 
not  for  others,  in  trying  the  issue  on 
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Ltokb  authorised  nothing  that  was  not  lawful.  He  has  pleaded  a 
Martin,  special  plea ;  but  that  is  out  of  the  question.  The  case  here  is 
of  an  act  in  itself  unlawful ;  and  the  question  then  is,  whether 
that  particular  act  was  authorised;  the  instances  where  an  injury 
has  resulted  from  negligence  in  performing  a  lawful  service  do 
not  apply.  In  The  Attomey-General  v.  Riddle  (i)^  where  the 
[  *fiifi  J  wife  of  a  paper-maker  had  illegally  ^delivered  out  paper  without 
proper  stamps,  the  Court  of  Exchequer  held  it  to  be  a  fit  question 
for  the  jury  whether  or  not  the  husband  was  chargeable  with 
her  acts,  as  done  under  his  authority ;  but  that  decision  pro- 
ceeded on  the  supposition  that  the  husband  was  generally  pre- 
siding over  the  business,  and  that  any  thing  done  in  the 
management  of  it  by  a  person  usually  acting  in  it  under  his 
control,  as  the  wife  was  shown  to  have  been,  might  be  referred 
to  him. 

LiTTLBDALB,  J.  concurred. 

Pattbson,  J. : 

Brucker  v.  Framont  (2),  and  other  cases,  where  the  master  has 
been  held  liable  for  the  consequences  of  a  lawful  act  negligently 
done  by  his  servant,  do  not  apply.  Here  the  act  was  utterly 
unlawful.  A  master  is  liable  where  his  servant  causes  injury 
by  doing  a  lawful  act  negligently,  biit  not  where  he  wilfully  does 
an  illegal  one.    Every  person  is  to  be  taken  to  know  the  law. 


Williams,  J.  concurred. 


Ride  refused. 


1888.       REG.   V.  The  Honourable  HENRIETTA  BAEBARA 
[616]  MANNERS  SUTTON,   Widow,   and  Othkes. 

(8  Adol.  &  Ellia,  616—534;  S.  C.  3  N.  &  P.  669;  1  W.  W.  &  H.  625;  7 
L.  J.  (N.  S.)  a  B.  205.) 

On  indictment  for  non-repair  of  a  bridge,  charging  the  defendants 

ratione  tetiurce,  they  produced  at  the  trial  a  record  setting  forth  a  present- 

,  ment,  in  the  tdme  of  £dw.  III.,  against  a  Bishop  of  L.  (not  connected 

with  the  present  defendantn),  who  was  thereby  charged  with  non-repair 

of  the  same  bridge,  and  liabilit}'  to  repair.    The  record  stated  a  trial  of 

(1)  2  Or.  &  J.  493 ;  2  Tyr.  523.  (2)  3  B.  B.  303  (6  T.  B.  659). 
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this  presentment  at  the  Spring  Assizes,  in  the  year  20  Edw.  III.,  and  rbo. 

an  acquittal  of  the  Bishop  as  not  liable ;  it  further  stated  that  the  jury,  t*. 

being  asked  who  was  bound  to  repair,  said  they  did  not  know;  and,   LadtH.B.M. 
being  asked  when  and  by  whom  it  was  first  built  or  repaired,  said,  about 
sixty  years  since,  and  then  of  alms,  and  that  a  Bishop  of  L.  bestowed 
40^.  on  the  workmen  repairing  it,  of  his  alms,  and  not  otherwise. 

In  addition  to  this  record,  the  defendants  put  in  a  writ  of  Privy  Seal 
of  June  28th,  20  Edw.  HE.,  for  a  grant  of  pontage  to  the  town  of  £. 
(where  the  bridge  was],  reciting,  as  the  cause  of  the  grant,  that  the 
bridge  was  ruinous,  and  no  person  bound  to  repair  in  certain,  according 
to  that  which  was  found  by  inquest.  They  also  put  in  the  grant  of 
pontage,  dated  in  the  same  year. 

Held,  that  the  evidence  was  admissible  on  behalf  of  the  present 
defendants. 

Semble,  that  the  special  findings  of  the  jury  may  have  been  regular, 
according  to  the  practice  in  the  time  of  Edw.  lU.    But 

Held,  that  at  all  events  the  acquittal  of  the  Bishop,  followed  by  the 
writ  and  grant  of  pontage,  was  evidence  to  negative  the  existence  of  a 
prescriptive  liability  in  any  person. 

Indictment  for  non-repair  of  Kelham  bridge,  in  the  county  of 
Nottingham,  averring  that  the  defendants  were  bound  to  repair 
the  same  "  by  reason  of  their  tenure  of  certain  lands  in  the 
parish  of  Kelham  "  (i).     Plea,  Not  guilty. 

On  the  trial  before  Bosanquet,  J.,  at  the  Warwick  Spring 
Assizes,  1886,  the  defendants  offered  in  evidence  a  record  from 
the  treasury  of  the  Court  of  the  Receipt  of  the  Exchequer,  com- 
mencing, *'  Fleas  before  our  Lord  the  King  at  York,  of  the  Term 
of  St.  Hilary,  in  the  eighteenth  year  of  King  Edward  the  Third 
after  the  Conquest."  It  set  forth  a  writ  of  certioran^  tested 
July  6th,  17  Edw.  III.,  directed  to  the  sheriff  of  Nottingham, 
reciting  *the  complaint  of  the  Bishop  of  Lincoln  that  certain  [*5i7] 
presentments  had  been  unjustly  made  against  him  in  the 
sheriff's  toum,  by  which  it  was  charged,  among  other  things, 
that  the  Bishop  ought  to  repair  and  uphold  the  bridge  of  Kelm, 
which  was  in  decay  and  broken,  to  the  damage  of  the  men 
passing  by  the  same  bridge,"  &c. ;  by  reason  of  which  premises 
the  sheriff  had  amerced  and  distrained  upon  the  Bishop,  where- 
upon he  had  supplicated  the  King  to  afford  relief.  The  writ 
then  commanded  the  sheriff  to  return  the  presentments,  with  all 

(1)  Lady  Henrietta  Barbara  Man-  estate  in  respect  of  which  the  liability 

ners  Sutton  occupied  the  mansion,  was  supposed  to  attach.    See  Rex  v. 

and  the  other  defendants  were  tenants  J,  H,  Manners  SvUofi,  43  B.  B.  490 

of  premises,  all  forming  part  of  the  (3  Ad.  &  El.  597). 

B.B. — VOL.  XLVII.  41 


642  1888.    Q.  B.    8  AD.  &  EL.  517—518.  [b.ii. 


Bsa.        things  touching  the  same,  into  the  King's  Bench  in  eight  days 
LADTH.B.M.  of  St.  Michael.    The  sheriff  returned  the  proceedings  as  follows. 
BuTTOK.  ,,  r[ijjg  p,^^  |.^j.jj  ^{  fj^Yiui  and  Lyth  at  Scarthorp,  on  Thursday 

next  before  the  feast  of  the  Ascension  of  our  Lord  in  the  seven- 
teenth year  of  the  reign  of  King  Edward  of  England,  after  the 
conquest  the  Third. 

"  Kelum,  to  wit.  The  vill  of  Kelum  present  that  the  Bishop  of 
Lincoln  ought  and  is  accustomed  to  repair  the  bridge  of  Kelum, 
which  is  decayed  and  broken  by  default  of  the  same  Bishop,  to 
the  damage  of  the  men  passing  by  the  same  bridge. 

*'  Duhm,  to  wit.  The  vill  of  Duhm  present  that  the  Bishop  of 
Lincoln  made  a  certain  pool  in  the  water  of  Trente  at  Shoredayles, 
to  the  injury  of  the  ships  passing  by  the  same  water." 

The  record  then  proceeded.  **  And  now,  that  is  to  say  in  eight 
days  of  the  purification  of  the  Blessed  Mary,  in  the  eighteenth 
year  of  the  reign  of  the  now  King,  before  the  King  at  York  comes 
Thomas,  Bishop  of  Lincoln,  by  Adam  of  Lound  his  attorney, 
and  is  asked  by  him  if  he,  for  himself,  has  or  can  say  any  thing 
[  *618  ]  ^}]iy  he  should  not  repair,  &c.,  the  aforesaid  ^bridge  so  broken 
down,  and  also  why  he  made  the  aforesaid  pool  in  the  aforesaid 
water,  to  the  injury,  when  &c. :  Who  says,  that  as  to  repairing 
the  aforesaid  bridge,  that  neither  he  nor  his  predecessors  the 
aforesaid  bridge  ever  repaired,  nor  are  they  bound  to  repair  or 
uphold  the  aforesaid  bridge,  &c. :  he  says  also,  that  as  to  the 
aforesaid  pool,  that  he  has  not  caused  any  pool  to  be  madQ  in 
the  aforesaid  water:  and  hereupon  he  puts  himself  upon  the 
country  ;  and  John  of  Lincoln,  who  prosecutes  for  the  King,  does 
the  like.  Therefore  "  &c.  The  record  then  set  out  an  award  of 
jury  process,  continuances,  and  a  respite  of  the  jury,  ultimately, 
until  fifteen  days  of  Easter,  20  Edw.  III.,  unless  W.  Scot  of  Thorp, 
W.  Basset,  and  B.  of  Bankwell,  three  or  two  of  them,  shall  first 
come  at  Retford  on  Tuesday  next  after  Palm  Sunday,  &c. 

"  On  which  day,  that  is  to  say  on  "  &c.  "  before  the  Lord  the 
King,  come  as  well  the  aforesaid  John  who  prosecutes  for  the 
King,  as  the  aforesaid  Bishop  by  his  attorney  aforesaid;  and 
the  aforesaid  William  of  Thorp  and  Roger  of  Bankwell,  before 
whom  &c.,  took  here  in  Court  the  verdict  of  the  jury  aforesaid 
delivered  before  them  in  these  words. 
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**  Afterwards,  at  the  day  and  place  within  contained,  before  Rbo. 
the  aforesaid  William  of  Thorp  and  Boger  of  Bankwell,  ladyu.r.m. 
associating  to  themselves  John  of  Bolyngbrook,  came  as  well  Suttox. 
John  of  Lincoln,  who  prosecutes  for  our  Lord  the  King,  as  the 
aforesaid  Bishop  by  Bobert  of  Totel  his  attorney,  and  in  like 
manner  the  jury  come,  who,  being  chosen  and  sworn,  say  upon 
their  oath  that  the  aforesaid  Bishop  or  his  predecessors  the 
aforesaid  bridge  never  repaired  nor  are  bound  of  right  to  repair 
or  uphold  that  bridge ;  and,  as  to  the  pool  aforesaid,  *they  say  [  *519  ] 
that  the  aforesaid  Bishop  never  caused  any  pool  to  be  made  in 
the  water  aforesaid  to  the  injury  of  the  ships  passing  by  the 
aforesaid  water,  as  above  in  the  aforesaid  presentment  contained. 
The  same  jury,  being  asked  if  there  were  any  bridge  at  Kelm,  say 
there  is.  Also,  being  asked  who  of  right  is  bound  the  aforesaid 
bridge  to  repair  and  uphold,  say  they  are  entirely  ignorant.  Being 
also  asked  at  what  time  and  by  whom  the  aforesaid  bridge  was 
first  built  or  repaired,  say  about  sixty  years  since,  and  then  of 
alms  of  the  men  of  the  country  passing  that  way ;  and  in  the 
building  and  repairing  of  the  bridge  aforesaid  there  came  a 
certain  Oliver,  formerly  Bishop  of  Lincoln,  the  predecessor  of 
the  same  Bishop  who  now  is,  passing  through  the  country,  and 
of  his  alms  charitably  bestowed  on  the  workmen  of  the  aforesaid 
bridge  40<. ;  and  not  in  any  other  manner.  The  said  jurors, 
being  also  asked  if  there  has  been  made  any  pool  at  the  aforesaid 
place  of  Shortdayles,  and  at  what  time  and  to  whose  injury,  say 
that  a  certain  pool  there  was  made  at  the  time  to  which  the 
memory  of  man  does  not  extend ;  an4  they  say  that  the  pool 
aforesaid  is  not  injurious  to  the  ships  passing  there  or  in  any 
other  ways.  The  same  jurors,  being  asked  the  breadth  of  the 
course  of  the  water  of  Trent,  say  that  the  course  of  the  water 
aforesaid  there  contains  in  breadth  ninety  feet,  and  that  the 
passage  for  ships  in  the  water  there  passing  is  sufficiently  large. 
Therefore  it  is  considered  that  the  aforesaid  Bishop  depart 
without  a  day,  saving  always  the  King's  right,  &c." 

Sir  F.  PoUock^  for  the  Crown,  objected  that  this  document 
was  not  admissible  as  the  record  of  a  judicial  proceeding,  the 
presentment  being  res  inter  alios  ;  and  that  the  statement  of  the 
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Bbo.        jury  could  not  be  received  as  '^'evidence  of  reputation.    The 

LadyH.b.m.  learned  Judge  admitted  the  evidence  (i). 
Sutton. 
[  *620  ]  The  defendant  also  put  in  the  following  writ,  under  the  Privy 

Seal,  from  among  the  records  of  the  Court  of  Chancery  preserved 

in  the  Tower  of  London,  that  is  to  say,  writs  under  the  Privy 

Seal  of  20  Edw.  III. 

**  Edward,  by  the  grace  of  God,"  &c.,  "  to  our  dear  clerk, 
Master  John  of  Offord,  Dean  of  Lincoln,  our  Chancellor, 
greeting.  Whereas  we  have  heard  that  the  bridge  below  the 
town  of  Kelm,  near  Newark,  is  broken  and  ruinous  to  the 
great  peril  of  the  people  passing  by  the  same,  which  bridge 
no  one  is  bound  to  repair  in  certain,  according  to  that  which  is 
found  by  inquest  ...  (2),  and  returned  into  our  Chancery; 
wherefore  we  bave  granted  to  the  good  people  of  the  town  before 
named  a  pontage,  according  to  the  course  of  our  Chancery, 
to  last  for  three  years:  therefore  we  command  you  that  you 
cause  to  be  made  to  the  said  good  people  letters  under  our  Great 
Seal,  in  due  form,  without  fine  being  made  therefore.  Given 
under  our  Privy  Seal,  at  Porchester,"  28th  June,  20  Edw.  III. 

The  grant  was  also  put  in,  from  amongst  the  records  of  the 
Court  of  Chancery  preserved  in  the  Tower  of  London,  that  is 
to  say,  the  patent  rolls  of  20  Edw.  III. ;  and  began  as  follows. 

"  Grant  of  pontage  |  The  King  to  his  well  beloved  faithful 
to  the  men  of  the  men  of  the  town  of  Eelm,  near  Newark, 
town  of  Eelm.      )     greeting. 

[  •621  ]       Know  ye  that,  in  aid  of  mending  and  repairing  the  ^broken 

bridge  at  Kelm,  near  Newark,  and  the  decayed  and  ruined 

causeways  between  the  same  towns,  to  the  great  danger  of  the 

men  there  passing,  to  the  repair  of  which  no  one  is  bound  unless 

from  his  own  mere  will,  as  we  are  informed :  we,  of  our  special 

grace,  have  granted  to  you  that,  from  the  day  of  making  these 

presents  to  the  end  of  three  years  next  following  fully  to  be 

(1)  By  a  shorthand  writer's  note,  the  land,  was  not  certainly  asoer- 

his  Lordship  appears  to  have  said:  tained  at  that  time;    that    is    the 

*'I  think  I  ought  to  receive  it,  to  ground  on  which  it  is  offered,  and  I 

show  the  course  of  litigation  that  receive  it ;  that  there  was  litigation 

was  then  proceeding ;  *'  (that)  "  any  about  it."    See  p.  647,  post. 

liability  of  the  persons,  occupiers  of  (2)  Words  not  legible. 
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completed,  you  take  by  the  hands  of  those  whom  you  may         Rsa. 
depute  for  this  purpose^  and  for  whom  you  shall  be  willing  to  ladyH.r.M. 
answer,  for  things  for  sale  passing  the  bridge  and  causeways      Sutton. 
aforesaid,  whether  over,  under,  within,  or  without,  the  following 
castoms,  that  is  to  say  "  (then  followed  a  list  of  the  customs) : 
**  and  therefore  we  command  you  that  you  take  the  said  customs 
unto  the  end  of  the  said  three  years  fully  to  be  completed  as  is 
aforesaid,  so  that  the  money  arising  therefrom  be  employed 
about  the  repair  and  support  of  the  bridge  and  footways  afore- 
said, and  not  for  other  purposes ;  but,  the  said  term  of  three 
years  being  completed,  the  same  custom  shall  entirely  cease  and 
be  disused.    In  witness  "  &c.    Dated  12th  August. 

A  verdict  was  found  for  the  defendants ;  and  in  Easter  Term, 
1886,  Sir  F.  Pollock  moved  for  a  new  trial,  or  that  the  entry  of 
judgment  might  be  stayed  (i),  on  account  of  the  admission  of  the 
first  mentioned  document  in  evidence,  repeating  the  objections 
urged  at  the  trial.    A  rule  nisi  was  granted  in  the  alternative. 

Sir  J.  Campbell,  Attorney-General  (with  whom  were  Adaim, 
Serjt.  and  Starkie),  showed  cause  (2) : 

The  question  turns  on  the  admissibility  of  the  evidence,  not 
*the  weight  it  should  have.  The  special  findings  of  the  jury  [  *622  ] 
were  legitimate  according  to  the  practice  in  the  time  of 
Edward  III.  At  that  period,  and  long  after,  the  jurors  were 
considered  as  witnesses ;  and,  coming  from  the  vicinage,  spoke 
from  their  own  knowledge.  It  was  not  till  the  times  of 
Edward  VI.  and  Queen  Mary  that  this  practice  was  completely 
altered  :  2  Reeves's  Hist.  Eng.  Law.  269 — 272  (3).  Accordingly, 
it  is  said  in  2  Hale's  P.  G.  800,  that  "  if  a  man  be  arraigned  upon 
an  inquest  of  murder  or  manslaughter  taken  by  the  coroner,  and 
be  found  not  guilty,  the  jury  that  acquits  him  ought  to  inquire, 
who  committed  the  fact,  and  that  shall  serve  as  an  indictment 
against  that  person,  that  the  jury  find  did  the  fact."  And  after- 
wards, at  p.  301,  it  is  said,  as  to  indictments  for  robbery,  that, 

(1)  See  Aa  V.  Sutton,  39  E.  B.  388  Oh.  J.,  Patteaon,  Williams,  and  Cole- 
(5  B.  &  Ad.  52).  fridge,  JJ. 

(2)  Michaelmas  Term,  1S37,  Nov.  '  (3)  Chap.  xi.  3rd  ed.  See  1  Stark. 
20  and  21,   before  Lord  Denman,  on  Ev.  5,  n,  (f),  2nd  ed. 
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Keg.  "  if  the  petit  jury  acquit  the  prisoner,  they  do  not  inquire  who 
LADYH.6.M.  ^^^  ^^9  ^^^  ^ho  reason  of  the  difference  is,  that  for  the  most  part 
Sutton.  Jjj  jtyi^^  ^^e  petit  jury  were  all  of  the  same  hundred,  where  the 
offence  was  committed,  and  then  upon  the  Statute  of  Winton  the 
hundred  were  to  answer  de  corporibus  malefactorumy  and  therefore 
it  was  reason  to  put  them  upon  the  inquiry,  who  committed  the 
robbery,  if  it  appears  to  the  Court,  that  a  robbery  was  com- 
mitted," ''  but  now  the  jury,  that  tries,  as  well  as  inquires,  is  for 
the  most  part  of  the  rest  of  the  county,  and  therefore  they  answer 
only  the  point  of  guilty  or  not  guilty." 

But,  further,  in  the  time  of  Edward  III.,  if  there  was  no 
person  bound  by  tenure  to  repair,  the  Crown  might  grant 
pontage ;  but  before  such  grant  there  would  be  an  inquisition, 
which  was  a  proceeding  as  much  known  to  the  law  as  an  €ul  qtiod 
[  •523  ]  damnum  now  is :  and  the  proceeding  *referred  to  by  the  grant  in 
question  may  be  taken  to  have  been  an  inquisition  of  that  kind. 
Then  the  question  is,  whether  this  record  could  be  wholly 
excluded  ?  For  the  present  motion  assumes  that  the  whole  was 
inadmissible.  The  learned  Judge  received  it  merely  as  evidence 
of  certain  proceedings  having  been  taken,  not  as  evidence  that 
the  facts  found  were  true:  and  no  objection  is  made  to  his 
manner  of  leaving  it  to  the  jury.  Besides,  it  was  not  only 
evidence  of  a  lis  mota ;  it  was  proof  at  least  of  reputation,  tending 
to  negative  a  prescriptive  obligation  on  certain  parties :  and  it 
was  more  than  this;  for  it  was  evidence  of  a  verdict  on  the 
subject ;  and;  wherever  proof  of  reputation  is  admissible,  so  too, 
a  fortiorif  is  evidence  of  a  verdict  or  judgment  on  the  same 
point:  Reed  v.  J<ick8on{i).  Evidence  of  reputation  is  not 
admissible  where  the  subject-matter  is  strictly  private: 
Morewood  v.  Wood  (2) ;  but  here  the  disputed  liability  is  of 
general  concern.  It  may  be  said  that,  to  let  in  evidence  of 
reputation,  an  exercise  of  the  right  within  iiving  memory  must 
be  proved  (3) ;  but  that  is  not  so  where  the  subject  does  not 

(1)  6  B.  B.  283  (1  East,  355).  See  judgment  of  Dahpier,  J.  in  We^ks 
Briscn  v.  Lomax,  ante,  p.  549  (8  Ad.  v.  8/>arA».  14  B.  B.  546  (1  M.  &  S. 
&  El.  198).  679) :  but   Colebidok,  J.   referred 

(2)  12  B.  B.  537  (14  FiOst,  327,  n.)-  to  Crtast  v.  Barrett,  40  B.  B.  779  (1 

(3)  Sir  F.  Pollock,  in  moving  for  Cr.  M.  &  B.  919 ;  5  Tyr.  458),  as 
the  rule,   cited,  on  this  point,  the  at  least  qualifying  that  role. 
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admit  of  such  proof :   1  Phill.  on  Ev.  271,  Part  I.  c.  13,  s.  2         Rio. 
(8th  ed.) :  as  here,  where  the  subject-matter  is  merely  a  negation  ladth.b.m. 
of  liability.    In  Rex  v.  Cotton  (i),  which  maybe  cited  for  the      s^ttow. 
Crown,  the  award,  which  was  held  to  be  no  evidence  of  repu- 
tation, had  been  made  post  litem  inotam.    Rex  v.  Antrobu8(2) 
may  also  be  cited,  where  the  defendant's  counsel  proposed  to 
*show,  by  declarations  of  old  persons,  that  the  corporation  of      [  *S24  ] 
Chester,  and  not  the  sheriffs,  were  bound  to  execute  criminals ; 
and  such  evidence  was  rejected.    But  that  was  because  it  did 
not  interest  the  public   which   party  was  bound  to  execute. 
Pattbson,  J.  is  indeed  reported  to  have  asked,  there,  whether  a 
liability  to  repair  a  bridge  ratione  tenura  could  be  supported  by 
evidence  of  reputation  because  the  whole  country  is  interested  in 
the  repair  ;   but  the  dictum  is  thrown  out  incidentally,  and  pro- 
bably would  not  have  been  followed  up  on  further  consideration : 
and  the  case  of  a  bridge  was  not  at  all  in  point.    The  question 
here  was  not  simply  of  tenure ;  because,  if  the  defendants  were 
not  liable  ratione  tenura,  it  became  matter  of  inquiry  who  was 
liable ;  and  that  affects  the  public. 

In  Weeks  v.  Sparke  (8)  the  evidence  of  reputation  (as  to  rights 
over  a  common)  was  held  admissible  because  the  claim  concerned 
many  persons.  In  Reed  v.  Jackson  (4)  the  evidence  of  reputation, 
admitted  on  the  same  ground,  consisted  of  a  record  which  was 
inter  alios.  Berry  v.  Banner  (6),  where  the  question  related  to  a 
custom,  is  a  similar  case.  If  it  be  said  that  the  record  in 
question  here  is  a  matter  post  litem  motam,  so  is  every  judicial 
decision.  And,  if  the  record  was  admissible  in  evidence  at  all, 
the  defendants  were  entitled  to  have  the  whole  read,  subject  to 
the  direction  of  the  learned  Judge  as  to  the  effect  which  any 
particular  part  ought  to  have.  And  the  objection  taken  was, 
not  that  some  part  of  the  document  ought  not  to  have  been  read, 
but  that  it  was  altogether  inadmissible. 

(LoBD  Denman,  Ch.  J. :   My  brother  Bosanquet  reports  that 
he  admitted  the  document  only  as  evidence  that  the  subject  *of       [  ^^^^  ] 
liability  had  been  litigated ;   and  I  do  not  well  see  how,  for 

(1)  14  B.  B.  780  (3  Camp.  444).  (4)  6  B.  B.  283  (1  East,  355). 

(2)  2  Ad.  &  M.  793.  (5)  3  B.  B.  674  (1  Peake,  212). 

(3)  14  B.  B.  546  (1  M.  &  S.  679). 
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R«a.        that  purpose,  it  could  have  been  excluded.    We  will  hear  the 

LADYH.B.M.  other  side.) 
Button. 

Sir  F.  Pollock,  in  support  of  the  rule : 

The  evidence  was  not  put  in  for  the  purpose  of  showing  that  a 
litigation  had  existed ;  if  it  had  been  so  offered,  no  more  of  the 
document  should  have  been  read  than  that  object  required.  But 
ii  was  produced  to  support  a  case  of  reputation ;  and  it  ought 
not  to  be  available  for  a  purpose  not  contemplated  in  offering  it. 
The  document  was  not  good  evidence  of  reputation.  In  cases 
where  that  effect  has  been  given  to  a  record,  as  against  persons 
not  parties  to  it,  the  point  to  be  proved  has  been  the  same  with 
that  formerly  in  issue :  Reed  v.  Jackson  (i),  Berry  v.  Banner  (2). 
Here  that  is  not  so  :  the  parties  are  not  the  same,  nor  claimants 
in  the  same  right,  as  those  on  the  former  record ;  and  the  question 
is  different.  This  is  a  dispute  as  to  a  private  liability;  and 
evidence  of  reputation  is  not  applicable.  But,  if  it  were,  the 
evidence  shows  no  reputation  affecting  that  liability.  The  record, 
so  far  as  the  verdict  goes,  merely  shows  that  the  Bishop  of 
Lincoln,  with  whom  the  present  defendants  have  no  connection, 
was  not  bound  to  repair.  The  other  answers  stated  on  that 
record  (and  for  the  sake  of  which  it  was,  in  reality,  produced) 
have  no  bearing  on  the  present  cause,  and  should  not  have  been 
submitted  to  the  jury  without  an  express  warning  to  that  effect 
from  the  Judge.  It  is  said  that  the  document  was  admissible  to 
show  the  fact  of  a  lis  mota :  but,  to  make  it  admissible  on  that 
ground,  the  lis  mota  should  have  been  the  same  with  that  which 
[  *526  ]  is  now  ^before  the  Court,  and  between  persons  connected  in  some 
manner  with  the  parties  to  the  present  record;  otherwise  the 
proof  is  irrelevant,  and  belongs  to  no  head  of  evidence  which  has 
ever  been  held  admissible. 

(Pattbson,  J. :   This  objection  was  not  raised  in  moving  for 
the  rule.) 

The  learned  Judge  had  not  then  explained,  as  he  has  since,  the 
ground  on  which  he  admitted  the  evidence. 

(1)  6  E.  E.  283  (1  East,  355).  (2)  3  E.  E.  674  (1  Peake,  212), 
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(Patteson,  J. :   Should  not  the  ground  have  been  ascertained,        Rro. 

and  the  objection  taken,  at  the  trial?)  Ladyh.b.m. 

Sutton. 
If  evidence  has  been  improperly  received,  that  is  at  the  risk  of  the 
parties  tendering  it ;  and  they  must  be  prepared  to  support  it. 
The  Court  will  inquire  whether  justice  has  been  done  upon  the 
^hole  case. 

(Lord  Denman,  Gh.  J. :  I  do  not  agree  that  we  can  go  into  that 
speculation.  Parties  may  chuse,  at  the  trial,  to  acquiesce  in  a 
particular  course  of  proof.) 

The  CouBT,  however,  thought  that  the  opponents  of  the  rule 
ought  to  be  heard  on  this  point :  and  the  case  was  adjourned. 
In  Hilary  Term,  1888  (i). 

Sir  J.  Campbellf  Attorney-General,  Adams,  Serjt.  and  Starkie 
resumed  the  argument  against  the  rule  : 

The  evidence,  as  proving  a  lis  imta,  was  relevant  and  material. 
The  present  indictment  charges  an  immemorial  liability.  It  is 
at  least  some  evidence  against  such  a  liability,  that  in  the  time 
of  Edward  III.  it  was  a  disputed  question  whether  the  public 
or  an  individual  were  bound  to  repair.  The  inhabitants  of  a 
county,  when  indicted  for  non-repair  of  a  bridge,  may  show 
that  individuals  have  repaired  it:  Rex  v.  The  Inhabitants  of 
Northampton  {2),  where  Lb  Blanc,  J.  *said:  "It  was  for  the  [•527] 
prosecutor  to  show  it  a  public  bridge ;  and  the  defendants  had  a 
right  to  give  every  species  of  evidence  to  show  the  contrary." 
So,  on  the  other  hand,  an  individual,  charged  ratione  tenura,  may 
give  any  evidence  which  shows  either  that  the  bridge  is  not 
repairable  by  individuals,  or  that  the  public  prosecutor  has 
formerly  attempted  to  charge  persons  unconnected  with  the 
present  defendant.  But,  further,  the  Us  mota  here  connects 
itself  with  the  grant  of  pontage.  The  writ  for  that  grant  is 
tested  on  the  28th  of  June  in  the  same  year  in  which  the 
presentment  against  the  Bishop  was  tried  at  the  Spring  Assizes ; 
and  it  states  the  bridge  of  Eelm  to  be  ruinous,  "  which  bridge  no 

(1)  January    22nd,    before    Lord      and  Coleridge,  J  J. 
Deunian,  Gh.  J.,  LitUedale,  Williams  (2)  15  B.  B.  241  (2  M.  &  S.  262). 
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Reg.  one  is  boand  to  repair  in  certain,  according  to  that  which  is 
Lat)tH.b.m.  found  by  inquest."  And  the  grant  thereupon  issues  on  the  12th 
Sutton,  ^j  August.  It  thus  appears,  at  least,  that  the  pontage  was  not 
granted  in  aid  of  the  estate  which  the  prosecutors  now  seek  to 
charge.  The  inquest  was  probably  that  to  which  the  record  of 
20  Edw.  III.  relates :  it  is  not  likely  that  a  commission  would  be 
granted  for  taking  an  inquisition  pending  the  proceedings  against 
the  Bishop ;  and  afterwards  it  would  not  have  been  necessary. 
In  Com.  Dig.  Toll.  (E.),  it  is  said  that,  ''if  a  man  builds  a  new 
bridge,"  ''  the  Eang  may  grant  to  him  to  take  pontage,"  '*  for  it 
is  for  the  ease  of  the  people."  Here  the  jury  found  that  the 
bridge  was  new,  but  that  they  did  not  know  who  was  liable  to 
repair.  The  verdict,  if  it  is  to  be  taken  into  consideration  only 
as  far  as  regards  the  acquittal,  showed  that  the  Bishop  was  not 
liable ;  and  it  did  not  appear  who  was.  The  record  of  such  a 
finding  might  have  been  removed  into  Chancery,  (as,  according 
to  the  writ,  this  was,)  either  for  the  purpose  of  showing  an 
[  •628  ]  acquittal,  as  *i8  pointed  out  in  2  Hale's  P.  C.  242,  or,  if  there 
had  been  a  conviction,  for  the  purpose  of  enforcing  the  repair  by 
writ  and  distress,  Fitz.  N.  B.  127,  tit.  Writ  de  reparatione 
facienda,  E.  (i). 

(Coleridge,  J.:   Do  you  say  that  the  writ  and  grant  would 
have  been  of  any  weight  without  the  preceding  evidence  ?) 

They  would,  inasmuch  as  the  recital  concerning  the  inquisition 
would  have  shown  the  motive  of  the  grant.  Further,  the  special 
findings  of  the  jury  on  this  record,  as  negativing  a  prescriptive 
liability,  affected  the  public  interest ;  and  therefore,  although  the 
opposing  interest  was  a  private  one,  they  were  legitimate  evidence 
of  reputation,  according  to  the  opinions  of  Lord  Kenton  and 
Lawrence,  J.  in  Reed  v.  Jackson  (2)  and  Morewood  v.  Wood  (3). 
The  answers,  so  affecting  the  public,  were  given  in  an  authorised 
proceeding,  and  by  parties  who  had  opportunities  of  knowing  the 
facts.  Such  findings,  wlien  the  jurors  came  from  the  vicinage, 
had  the  authority  of  an  inquest  of  office;  and  a  party  might 
have  been  tried  upon  them,  as  on  an  indictment :  2  Hale's  P.  C. 

(1)  See  note  (6),  9th  ed.  (3)  12  B.  R.  537  (14  East,  327,  n.). 

(2)  6  E.  B.  283  (1  East,  355). 


VOL.  XLvii.]     1888.     Q.  B.     8  AD.  &  EL.  528—529.  651 

800.     According  to  8  Hawk.  P.  C.  118,  Book  2,  c.  9,  s.  88  (i),  a         Rbo. 
jury  acquitting  of  homicide  on  the  coroner's  inquisition  were   ladyH.b.m. 
anciently  compellable  to  say  who  did  the  fact ;   and  on  indict-      Button. 
ments  generally  they  might  have  stated  it.     Bullkr,  J.,  in  Rex 
V.  Jolliffe  (2),  approved  of  the  doctrine  that  "if  to  an  action  for 
slander  in  charging  the  plaintiff  with  felony  a  justification  be 
pleaded,  which  is  found  by  the  jury,  that  of  itself  amounts  to  an 
indictment,  as  if  it  had  been  found  by  the  grand  inquest." 

(LiTTLEBALE,  J. :   I  novor  heard  of  that  being  acted  upon,  nor 
saw  any  instance  of  it.) 

In  The  DiJee  of  Newcastle  v.  The  Hundred  *of  Broxtowe  (3)  orders  [  *S29  ] 
of  justices  in  Quarter  Sessions  were  held  to  be  evidence  of  repu- 
tation that  Nottingham  Castle  was  within  the  hundred.  The 
present  declaration  was  against  the  interests  of  those  making  it, 
because,  if  no  person  was  liable  ratio ne  temira,  the  burden  fell  on 
the  county.  The  degree  of  knowledge  which  the  jurors  might 
possess  would  affect  only  the  weight  attributable  to  the  evidence, 
not  its  admissibility.  Reed  v.  Jackson  (4)  shows  that  their  finding, 
though  upon  the  testimony  of  witnesses,  is  some  evidence  of 
reputation  ;  afortiari,  the  finding  of  a  jury  on  their  own  know- 
ledge would  be  so.  "  If  a  bishop  or  prior,  &c.  hath  at  once  or 
twice  of  alms  repaired  a  bridge,  it  bindeth  not  (and  yet  is  evidence 
against  him,  until  he  prove  the  contrary)  but  if  time  out  of  mind, 
they  and  their  predecessors  have  repaired  it  of  alms,  this  shall 
bind  them  to  it :  "  2  Inst.  700 :  the  finding  of  the  jury,  therefore, 
upon  the  matter  of  reputation  in  this  case  might  have  been 
available  to  charge  the  Bishop  and  exonerate  the  public :  if  so,  it 
should  be  equally  admissible  for  the  opposite  purpose :  Drinkwater 
V.  Porter  (5).  As  to  the  argument  that  the  finding  was  not  upon 
the  matter  now  in  controversy,  reputation,  to  be  admissible  in 
evidence,  need  not  be  upon  the  very  point  under  litigation: 
Price  V.  Little  wood  (ei) ;  Doe,  Lessee  of  Foster,  v.  Sisson  (7).  There 
is  no  analogy  between  the  finding  here,  that  the  jury  do  not 

(1)  7th  ed.  (5)  7  Car.  &  P.  181. 

(2)  2  R  B.  383  (4  T.  E.  285).  (6)  3  Camp.  288. 

(3)  4  B.  &  Ad.  273.  (7)  12  East,  62. 

(4)  6  B.  B.  283  (I  East,  355). 
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Bbo.         know  who  is  bound  to  repair,  and  the  ignoring  of  a  bill ;  because 

LadtH.b.m.  that  never  becomes  matter  of  record.     Nor  is  it  like  the  finding 

Sutton.      ^^  ignoramus  as  to  a  lunatic's  estate ;  because  here  the  statement 

[  *530  ]       is  not  a  mere  matter  *of  course,  but  results,  as  the  context  shows, 

from  an  inquiry  into  the  facts. 

Sir  F.  PoUock,  Clarke,  and  Waddington,  contra : 

There  was  no  sufficient  evidence  to  connect  this  record  with 
the  grant  of  pontage.  The  writ  recites  that  the  inquest  is 
"  returned  into  our  Chancery ;  "  but  there  is  no  proof  that  this 
inquisition  ever  was  so  returned,  or  that  search  has  been  made 
for  one  there.  The  present  inquisition  is  kept  in  a  different 
place,  and  does  not  appear  to  be  such  a  one  as  would  properly  be 
returned  into  Chancery.  As  to  the  suggestion  that  this  document 
was  evidence  of  a  lis  inota ;  if  that  ground  of  admissibility  was 
not  disputed  at  the  trial,  it  was  because  the  defendant's  counsel 
wished  the  whole  document  to  go  to  the  jury,  in  order  that  it 
might  produce  an  effect  as  to  other  points  than  the  lis  mota ;  and 
the  counsel  for  the  prosecution,  desiring  to  prevent  that,  would 
have  excluded  it  altogether.  When  the  learned  Judge  decided  on 
receiving  it  for  the  limited  purpose,,  the  counsel  for  the  prosecu- 
tion did  not  make  any  further  opposition ;  but  they  did  not  on 
that  account  waive  their  objection  to  the  evidence  as  ultimately 
received.  That  objection  is,  that  the  lis  mota  between  the  Bishop 
and  the  vill  of  Eelham  was  not  relevant  to  the  dispute  whether 
the  Sutton  family  or  the  county  are  liable  to  repair  the  bridge. 
The  defendants  attempt  to  give  this  record  the  force  of  an  inqui- 
sition ;  for  which  purpose  they  cite  the  passage  in  2  Hale's  P.  C. 
800,  stating  that,  if  a  man  be  arrainged  on  a  coroner's  inquest  of 
murder  or  manslaughter,  and  found  not  guilty,  the  jury  ought  to 
inquire  who  did  the  fact,  and  their  finding  shall  serve  for  an 
indictment.  From  the  whole  context,  that  appears  to  have  been 
[  *53i  a  consequence  *of  the  liability  of  the  hundred  (from  which  the 
jurors  anciently  came)  in  cases  of  felony,  under  the  Statute  of 
Winchester  (i) ;  if  so,  the  same  law  would  not  hold  in  cases  of 
misdemeanor.  In  8  Hawk.  P.  C.  118,  Book  2,  c.  9,  s.  88,  the 
practice  is  limited  to  cases  of  death;  and  a  doubt  is  justly 
(1)  18  Edw.  I.  Stat.  2,  c.  2.    See  2  Hale's  P.  C.  301. 
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expressed  as  to  its  reasonableness.  But,  assuming  that  in  some  Reg. 
cases  such  a  finding  would  be  equivalent  to  an  indictment,  or  LadyH.b.m. 
would  be  a  foundation  for  one,  that  could  not  apply  here,  where  ^^tto»- 
the  finding  consists  merely  in  an  acquittal  of  the  Bishop,  a 
declaration  of  ignorance  as  to  the  liability,  and  a  statement, 
apparently  on  hearsay,  of  some  facts  which  were  not  properly 
in  question  before  the  jury.  If  the  Bishop  had  been  convicted 
on  the  presentment,  or  even  if  there  had  been  a  finding  that 
some  other  party  was  liable,  the  evidence  might  have  had  greater 
weight ;  but  to  hold  it  relevant  as  it  now  stands  would  be  carrying 
the  doctrine  of  Bex  v.  The  Inhabitants  of  Northampton  (l)  much 
too  far.  The  men  of  the  county  (whom  the  acquittal  in  the 
present  case  tends  to  charge)  were  not  parties  either  to  the 
presentment  or  to  the  application  for  a  grant  of  pontage.  As  to 
the  admissibility  of  this  record  on  the  ground  that  it  proves 
reputation,  it  may  be  observed,  in  addition  to  ihe  former  argu- 
ments, that,  although  a  verdict  may  be  proof  of  reputation,  it  is 
not  evidence  where  the  parties  are  not  the  same  as  on  the  former 
litigation ;  because  in  such  a  case  the  verdict  may  have  been 
obtained  on  the  evidence  of  those  under  whom  the  party  now 
adducing  it  claims.  Here  the  inhabitants  of  Eelham  were 
interested  in  the  former  inquiry,  and  may  have  furnished  the 
evidence  on  which  the  special  *findings  proceeded.  And,  further,  [  ♦632  ] 
reputation  is  evidence  on  general  points  only,  not  on  particular 
facts :  1  Stark,  on  Ev.  84,  85,  citing  Hanvood  v.  Sims  (2) ; 
Chatjield  v.  Fryer  (9).  Here  there  is  no  aflSirmative  finding 
except  of  particular  facts,  or  of  the  jury's  ignorance. 

Cur.  adv.  vult, 

LoBD  Denman,  Ch.  J.,  in  this  Term  (June  11th),  delivered  the 
judgment  of  the  Court  : 

On  the  last  trial  of  this  long  pending  quention,  whether  the 
defendant  is  liable  to  the  repair  of  Eelham  Bridge  over  the  Trent, 
ratione  tenune,  objection  was  taken  by  the  prosecutor  to  the 
admission  of  an  ancient  document  brought  from  the  Exchequer 

(1)  15  R,  E.  241  (2  M.  &  8.  262).  (3)  1  Price,  253.     See  2  Stark,  on 

(2)  Wightw.  112.  Ev.  665,  w.  (/),  2nd  ed. 
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Bbo.  of  Pleas  at  York(i),  purporting  to  be  the  record  of  pleas  in 
LADYH.B.M.  Hilary  Term,  18  Edw.  III.  It  is  a  complaint  by  the  Bishop  of 
SUTTON.  Lincoln  that  he  was  unjustly  distrained  upon  for  the  repair 
of  the  bridge  in  consequence  of  a  presentment  by  the  men  of 
Eelham  in  the  following  form:  ''The  vill  of  Eelham  present 
that  the  Bishop  of  Lincoln  ought  and  is  accustomed  to  repair 
the  bridge  of  Eelum^  which  is  decayed  and  broken  by  default 
of  the  same  Bishop,  to  the  damage  of  the  men  passing  by  the 
same  bridge." 

The  Bishop  pleaded  that  he  and  his  predecessors  were  not 
liable;  and,  upon  issue  joined  between  John  of  Lincoln,  who 
prosecuted  for  the  King,  and  the  Bishop,  the  jury  found  their 
verdict  in  favour  of  the  Bishop.  The  same  jury,  being  asked 
whether  there  is  any  bridge  at  Kelm,  say  there  is :  Also,  being 
asked  who  of  right  is  bound  the  aforesaid  bridge  to  repair  and 
uphold,  say  they  are  entirely  ignorant.  Being  also  asked  at  what 
[*  533  ]  time  *and  by  whom  the  aforesaid  bridge  was  first  built  or 
repaired,  say  about  sixty  years  since,  and  then  of  alms  of  men  of 
the  country  passing  that  way ;  and  in  the  building  and  repairing 
of  the  bridge  aforesaid,  there  came  a  certain  Oliver,  Bishop  of 
Lincoln,  passing  through  the  country,  and  of  his  alms  charitably 
bestowed  on  the  workmen  of  the  said  bridge  408.,  and  not  in  any 
other  manner. 

This  verdict  was  found  in  Easter  Term,  20  Edw.  III. ;  and 
among  the  records  of  the  Tower  was  found  a  writ  of  Privy  Seal, 
dated  June  28th  in  the  same  year,  which,  reciting  that  the  bridge 
was  dangerous,  and  that  no  one  was  bound  to  repair  it  as  was 
found  by  inquest,  directed  a  grant  of  pontage  for  reparation  of 
the  same,  to  be  made  under  the  Great  Seal  to  the  men  of  Kelm. 
Lastly,  the  grant  of  pontage  to  the  men  of  Kelm,  bearing  date 
August  12th  in  the  same  year,  was  produced. 

Much  discussion  appears  to  have  taken  place  at  the  trial,  as 
well  as  in  this  Court,  respecting  the  purpose  for  which  this 
evidence  was  received,  as  if  it  might  be  admissible  in  some 
points  of  view,  though  not  in  others.  We  find  it  unnecessary  to 
consider  any  distinctions  of  this  kind,  because  we  are  clearly 
of  opinion  that  these  documents,  all  and  each  of  them,  were 
(1)  See  p.  641,  anU. 
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material  to  the  issue  and  good  evidence  towards  proving  it.  reo. 
They  established  that,  in  the  time  of  Edward  the  Third,  the  l^dyH.b.m. 
men  of  Kelham,  acting  for  the  public,  and  represented  by  John  Sutton. 
of  Lincoln,  an  officer  of  the  Crown,  proceeded  against  the  party 
whom  they  conceived  chargeable  with  repairing  the  bridge. 
Him  the  jury  acquitted  of  the  charge :  and  it  was  argued  that 
this  was  all  they  had  a  right  to  do,  and  that  their  ignorance  of 
any  other  lial)ility,  and  their  statement  of  the  origin  of  the  bridge 
and  the  ^manner  in  which  the  Bishop  had  contributed,  by  way  [  *634  ] 
of  charity  and  not  upon  compulsion,  were  beyond  their  province. 
We  think  it  cannot  be  assumed  that  at  the  remote  period  of  this 
inquiry  the  functions  of  a  jury  were  bounded  within  the  same 
limits  as  at  present ;  every  lawyer,  indeed,  knows  that  the  con- 
trary is  the  fact;  with  the  reasonable  presumption,  therefore, 
which  must  always  be  made  in  favour  of  the  regularity  of 
proceedings  conducted  by  proper  authority,  it  might  not  be  too 
much  to  hold  that  this  inquest  was  a  public  proceeding  in  which 
the  jury  might  properly  inquire,  not  only  whether  the  person 
charged,  but  also  in  general  who,  and  whether  any  one,  was 
liable  to  the  repairs.  At  the  same  time  we  find  no  necessity  for 
going  this  length;  because,  even  if  there  should  be  some 
irregularity  in  setting  forth  some  particulars  not  inquired  of, 
that  cannot  vitiate  what  was  correctly  done.  The  facts,  then, 
that  the  Bishop  was  presented  as  chargeable  by  the  men  of 
Kelham,  acting  for  the  pubUc,  that  such  presentment  ended  with 
his  acquittal  on  that  ground,  and  was  shortly  followed  by  the 
grant  of  pontage  to  the  men  of  Kelham  for  the  same  repairs, 
were  sti:ong  to  negative  any  immemorial  liability  ratione  tenurce  ; 
because  we  must  suppose  that  the  presentment  would  rather 
have  been  made  against  the  person  so  liable  than  against  the 
Bishop,  and  that  the  grant  of  pontage  would  not  have  been 
made  at  all. 

Rule  discharged. 
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j^838.^      ANN  WILDER  v.   SPEER,   GRAVES,  WINCH,   and 
— '  Othebs  (1). 

t  ^*^  ]         (8  Adol.  &  EUifl,  547—554 ;  S.  C.  3  N.  &  P.  536;  1  W.  W.  &  H.  378;  7 

L.  J.  (N.  S.)  a  B.  249.)   , 

In  an  action  for  abusing  a  distrees,  by  putting  the  animals  distrained 
into  a  muddy  poiind,  whereby  they  were  injured,  it  is  no  defence  that 
the  place  was  the  manor  pound,  and  was  generally  in  a  proper  state. 
The  distrainer  must,  at  his  peril,  put  the  distress  into  a  pound  which  is, 
not  only  in  general,  but  at  the  particular  time,  fit  for  it  And,  if  the 
common  pound  be  unfit  (though  by  reason  of  a  casualty,  as  rain  or 
snow),  he  must  find  another. 

Tbespabs.  The  declaration  stated  that  defendants,  on  &c., 
and  on  divers  other  days  &c.,  with  force  and  arms,  seized,  took, 
and  distrained  divers,  to  wit  174  ewes  and  60  wethers  of  plaintiff, 
of  great  value,  to  wit  &c.,  and  then,  with  force  <&c.,  chased, 
drove,  and  hurried  about  the  said  ewes  and  wethers,  the  same 
ewes  being  then  with  lamb,  and  then  impounded  the  said  ewes 
and  wethers  in  a  small  wet,  muddy,  and  dirty  pound,  and  then 
kept  and  detained  them  in  the  said  pound  for  a  long  space  of 
time,  to  wit  &c.,  during  all  which  time  the  said  ewes  and  wethers, 
by  reason  of  their  having  been  so  impounded  and  kept  <&c.,  were 
greatly  squeezed  and  injured ;  and,  by  means  and  in  consequence 
[  *^^®  ]  *of  the  premises,  divers,  to  wit  100,  of  the  said  ewes  yeaned  and 
brought  forth  their  lambs  prematurely,  and  divers  of  the  lambs 
which  were  brought  forth  by  the  said  first-mentioned  ewes  were 
brought  forth  dead,  and  divers,  to  wit  four  others,  of  the  said 
lambs  which  were  brought  forth  by  the  said  ewes  were  drowned 
and  trampled  to  death  in  the  said  pound,  and  the  rest  of  the  said 
lambs  which  were  brought  forth  by  the  said  ewes  have  since 
died,  and  the  said  ewes  and  wethers  have  been  and  are  by  means 
of  the  premises  greatly  injured,  &c. ;  and  defendants,  on  the 
same  day  &c.,  converted  and  disposed  of  divers,  to  wit  50,  of  the 
said  ewes  and  wethers  to  their  own  use,  &c. 

Pleas,  by  Speer.  1.  Not  guilty.  2.  That  the  ewes  and  wethers 
were  not  plaintiff's  property  in  manner  &c.  S.  That  defendant 
Speer  was  seised  in  fee  of  the  manor  of  Weston,  with  the  appur- 
tenances, in  Surrey,  and  of  a  waste,  situate  &c.,  parcel  of  the 
said  manor :  and,  because  the  said  ewes  and  wethers,  at  the  said 

(1)  FoUowed  in  Bigndl  v.  Clark  (1860)  5  H.  &  N.  485,  29  L.  J.  Ex.  257. 
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times  when  &c.,  were  in  the  said  waste  feeding  &c.  and  doing  Wildeb 
damage  &c.,  he,  at  the  said  times  when  &c.,  seized  and  distrained  spbeb. 
the  same  for  a  distress  for  the  said  damage  &c.,  and  under  such 
distress  a  little  chased  &c.,  and  impounded  the  same  in  a  certain 
common  pound  within  the  said  manor,  and  kept  and  detained 
them  under  such  distress  there  for  the  said  space  of  time,  &c., 
doing  no  unnecessary  damage,  &c.  Verification.  4.  That 
defendant,  being  lord  of  the  said  manor,  took  the  ewes  and 
wethers  surcharging  the  common,  and  drove  and  impounded 
them,  &c.    Verification. 

Pleas,  by  Graves  and  two  others.  1.  and  2.  As  by  Speer. 
8.  That  defendants,  as  Speer's  servants  and  by  his  command, 
took  and  distrained  the  ewes  &c.  damage-feasant  on  the  waste, 
parcel  of  Speer's  manor  of  Weston,  *and  drove  and  impounded  [  *S49  ] 
them  in  a  common  pound  within  the  manor,  &c.  Verification. 
4.  That  defendants,  as  servants,  and  by  command,  of  Speer,  the 
lord  of  the  manor,  distrained  the  ewes  &c.  surcharging  ^c,  and 
drove  and  impounded  them  (as  in  the  third  plea). 

Pleas,  by  Winch  and  eight  others.  1.  and  2.  As  by  Speer. 
8.  Justification  by  some  of  the  defendants  as  ^commoners,  and 
by  others  as  their  servants,  that  they  distrained  the  ewes  &c. 
damage-feasant,  and  drove  them  to  a  certain  common  pound  in  the 
parish  of  Thames  Ditton  (where  the  locus  in  quo  was  situate), 
the  same  being  a  safe  and  proper  pound  in  that  behalf,  and  there 
impounded  &c.  Verification.  4.  That  defendants,  as  servants, 
and  by  command,  of  Speer,  the  lord  of  the  manor,  distrained 
the  ewes  &c.  surcharging  &c.,  and  drove  them  to  a  certain  common 
pound  within  the  manor,  and  there  impounded  Ac. 

Beplication.  To  the  pleas  by  Speer.  1.  and  2.  Similiter. 
8.  That  defendant,  after  he  had  distrained  the  said  ewes  &c.  for 
the  damage  in  the  third  plea  mentioned,  ''  to  wit  at  the  said 
times  when  &c.  in  the  said  declaration  mentioned,  chased,  drove 
and  hurried  about  the  said  ewes  and  wethers,  under  the  said 
distress,  in  a  wanton  and  cruel  manner,  and  to  a  greater  degree, 
and  with  more  force  and  violence,  and  at  a  greater  and  more 
furious  rate,  than  was  necessary,  and  then  impounded  the  same 
under  the  said  distress  in  the  said  pound  in  the  said  declaration 
mentioned,  which  was  then  too  small  to  hold  or  contain  the 
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WiLDKB  same  in  a  fit  and  proper  manner,  and  which  was  then  very  wet, 
Spbeb.  muddy,  and  dirty,  and  wholly  improper  for  impounding  the  same, 
and  thereby  greatly  injured  the  said  ewes  and  wethers  as  in  the 
said  declaration  mentioned,  and  abused  the  said  distress." 
[  ♦SM  ]  *Verification.  4.  A  similar  replication,  adapted  to  Speer's  fourth 
plea.  There  were  similar  replications  to  the  pleas,  respectively, 
pleaded  by  the  other  defendants. 

Rejoinder,  by  Speer,  to  the  replication  to  the  third  plea :  that 
he  did  not  chase  &c.  under  the  said  distress  in  a  wanton  or  cruel 
manner,  or  to  a  greater  degree  &c.  than  was  necessary :  '*  nor 
was  the  said  pound  in  the  said  declaration  mentioned,  in  which 
he  impounded  the  same,  too  small  to  hold  or  contain  the  same  in 
a  fit  and  proper  manner,  nor  was  the  same  wet,  muddy,  or  dirty, 
and  improper  for  impounding  the  same,  in  manner  and  form  as 
in  the  said  replication  to  the  said  third  plea  is  alleged."  Con- 
clusion to  the  country.  There  was  a  similar  rejoinder  by  Speer 
to  the  replication  to  the  fourth  plea. 

Bejoinder  by  Graves  and  others  to  the  replication  to  the  third 
and  fourth  pleas,  in  the  same  terms,  mutatis  mutandis. 

Bejoinder  by  Winch  and  others  to  the  same  pleadings :  that, 
after  they  had  distrained  &c.,  they  did  not  injure  the  said  ewes 
and  wethers,  or  abuse  the  said  distress,  in  manner  and  form  &c. 
Conclusion  to  the  country.  Issues  were  joined  on  the  several 
rejoinders. 

On  the  trial  before  Lord  Abinger,  C.  B.  at  the  Guildford 
Summer  Assizes,  18S6,  the  plaintiff's  case  was  abandoned  (on 
terms)  as  against  Speer.  By  the  evidence  given  against  the 
other  defendants,  it  appeared  that  160  of  the  plaintiff's  sheep 
had  been  put  at  one  time  into  the  manor  pound.  Witnesses  for 
the  plaintiff  alleged  that  the  pound  was  much  too  small  to  con- 
tain that  number;  but  the  defendants'  witnesses  denied  this. 
There  had  been  snow  and  rain  shortly  before,  which  had  formed 
such  a  depth  of  mud  and  water  in  the  pound  that  the  sheep  sank 
[  *6fti  ]  up  to  their  bellies :  *and  in  consequence  of  the  state  of  the  pound 
several  lambs  were  lost,  and  other  injury  done,  within  the  aver- 
ments of  the  declaration.  The  Lobd  Chief  Babon,  in  his 
summing  up,  said  that  the  plaintiff's  right  to  a  verdict  on  the 
third  and  fourth  issues  in  each  set  of  pleadings  would  depend 
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upon  the  question  whether  or  not  the  pound  was  generally  fit  Wilder 
for  impounding  such  a  number  of  sheep  as  the  defendants  had  spk'br. 
put  in ;  and  not  whether  at  the  time  in  question  it  was,  from 
particular  circumstances,  unfit :  and  he  advised  the  jury  to  find 
for  the  defendants  if  they  thought  that  the  sheep  were  not  over- 
driven, that  the  pound  was  not  too  small,  and  that  it  was 
generally  a  proper  place,  although  it  might  have  been  in  an 
unfit  state  at  the  time  of  taking  this  distress.  He  was  of  opinion 
that  the  right  of  impounding  could  not  be  made  dependent  on 
the  state  of  the  weather ;  but  he  also  intimated  a  doubt  whether 
the  question  as  to  the  temporary  condition  of  the  pound  was 
raised  by  these  pleadings.  And  he  said  that  the  defendants 
would  have  had  no  right  to  put  the  sheep  into  any  other  place 
than  the  manor  pound.  Verdict  for  Speer  on  the  first  issue: 
and  the  jury  discharged  as  to  the  other  issues  between  him  and 
the  plaintiff.  As  to  the  other  defendants;  verdict  for  the 
plaintiff  on  the  first  and  second  issues,  for  the  defendants  on  the 
third  and  fourth.  In  Michaelmas  Term,  1886,  a  rule  nisi  was 
obtained  for  a  new  trial,  on  the  ground  of  misdirection. 

Andrews,  Serjt.  and  M.  Chambers  now  showed  cause  on  behalf 
of  Winch  and  those  who  joined  in  pleading  with  him.     *    *    * 

Shee,  for  Graves  and  the  two  other  defendants.     *    ♦     *  [  65S  ] 

LoBD  Denman,  Ch.  J. :  [  B54  ] 

It  is  clear  that  the  ruling  of  the  Lord  Chief  Babon  cannot  be 
maintained.  It  is  immaterial  what  the  pound  habitually  was,  if, 
at  the  time  of  the  impounding,  it  was  in  a  bad  condition.  Sup- 
pose the  distress  had  been  taken  at  a  time  of  flood ;  could  the 
defendants  have  justified  putting  the  sheep  into  the  pound  when 
it  was  covered  with  water?  The  question  must  be,  what  the 
condition  of  the  pound  was  at  the  particular  time.  A  party 
distraining  is  to  impound  for  safe  custody,  but  not  so  as  to 
destroy  the  subject  of  distress. 

LiTTLEDALB,  J.  : 

The  distrainer  must,  at  his  peril,  find  a  proper  pound; 
generally  the  manor  pound  would  be  the  proper  place ;  but,  if 
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Wilder      that  is  not  in  a  fit  state,  he  mast  find  another.    The  ponnd  most 
Spb'bb.       be  in  a  proper  condition  at  the  time  of  impounding:  and  the 
issaes  here  referred  to  that  time. 

Patteson,  J.  concurred. 

Rule  absolute. 


1888.  DOE  B.  BRIDGEE  v.  WHITEHEAD  (1). 

(8  Adol.  &  EUis,  571—676 ;  S.  C.  3  N.  &  P.  557 ;  1  W.  W.  &  H.  521 ;  7  L  J. 

[  B71  ]  (N.  S.)  Q.  B.  250 ;  2  Jur.  493.) 

In  ejectment  by  landlord  against  tenant,  on  an  alleged  forfeiture  by 
breach  of  a  ooyenant  to  insure  in  some  office  in  or  near  London,  the 
omission  to  insura  must  be  proved  by  the  plaintiff. 

It  is  not  sufficient  proof  of  the  omission  that  the  defendant,  being 
asked  to  show  a  policy,  or  receipt  for  premium,  refused  (after  which  the 
plaintiff  accepted  rent,  and  made  no  further  enquiry  till  the  action  was 
commenced),  and  that  the  plaintifl  gave  notice  to  produce  the  policy  or 
receipt  at  the  trial,  which  was  not  done  on  demand. 

Ejectment  on  a  demise  of  March  25th,  1886.  Plea,  Not 
guilty.  On  the  trial  before  Littledale,  J.,  at  the  sittings  in 
Middlesex  after  Michaelmas  Term,  1836,  it  appeared  that  the 
action  was  brought  by  a  ground  landlord  against  a  tenant,  on 
alleged  forfeitures  by  breaches  of  covenants,  in  the  lease,  to 
repair  and  to  insure  against  fire  in  some  office  in  or  near 
London.  The  only  evidence  for  the  plaintiff  as  to  the  latter 
breach  was  that,  in  September,  1884,  a  person  acting  for  the 
[  «572  ]  ^lessor  of  the  plaintiff  asked  the  defendant  if  the  premises  were 
insured,  and,  if  so,  in  what  office,  and  whether  the  defendant 
would  show  him  the  receipt :  but  the  defendant  said  he  would 
give  neither  the  witness  nor  any  one  else  any  information. 
Notice  was  served  on  the  defendant,  before  the  trial,  to  produce 
all  and  every  policy  or  policies  of  insurance  against  fire  at  any 
time  effected  by  him  on  the  premises  in  question  in  any 
insurance  office  or  offices,  and  all  and  every  receipts  and  receipt 
for  the  premiums  or  annual  payments  on  such  policy  or  policies, 
&c.    It  appeared  that  the  lease  did  not  contain  any  covenant  to 

(1)  Cited  by  Willes,  J.,  in  Tott-      5  a  B.  288,  294,  39  L,  J.  Q.  B.  136, 
imn  V.  Portbury  (Ex.  Ch.  1870)  L.  B.      139.— E.  C, 
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produce  such  vouchers.    On  March  25th,  1886,  the  lessor  of  the       dok  d. 

plamtiff  received  rent  from  the  tenant  in  possession,  due  at        **^<*** 

the    preceding    Christmas.      This  action  was  commenced  on  WnrrBHEAD. 

March  26th,  1886.     The  learned  Judge  left  it  to  the  jury  to  say 

whether  the  premises  were  out  of  repair  on  March  25th,  1886, 

the  day  of  the  demise  in  the  declaration ;  and  whether  they 

were  then  uninsured.    He  observed,  as  to  the  want  of  evidence 

on  the  latter  point,  that,  the  covenant  being  to  insure  in  some 

office  in  or  near  London,  it  would  be  impossible  for  the  landlord 

to  make  enquiry  at  all  the  offices ;  and  he  said  that  the  defendant, 

when  questioned  on  the  subject  in  September,  1884,  ought  to 

have  given  the  required  information.    He  was  proceeding  to 

observe  upon  the  effect  of  the  receipt  of  rent  as  a  waiver,  when 

the  jury  interposed  and  found  a  verdict  for  the  defendant. 

Li  Hilary  Term,  1887,  Piatt  moved  for  a  new  trial,  on  the 

(;rround  that  no  evidence  had  been  given  by  the  defendant  of  an 

insurance  effected  by  him ;  and  that  it  lay  on  him  to  furnish 

that  evidence,  and  not  on  the  landlord  to  prove  the  contrary,  for 

the  reason  given  *by  Littlbdalb,  J.  at  the  trial.     He  also       C  *573  ] 

moved  on  the  ground  that  the  verdict  was  against  the  evidence 

as  to  non-repair.     And  he  contended  that  neither  breach  of 

covenant  had  been  waived.    A  rule  nisi  was  granted. 

Kelly  now  showed  cause  : 

The  plaintiff  founds  his  action  upon  a  breach  of  covenant; 
and  he  ought  to  have  given  at  least  prinid  facie  evidence  of  it ; 
as  a  formal  demand  of  the  policy,  and  refusal  to  produce  it, 
since  Christmas,  1885  ;  any  breach  previous  to  that  time  being 
waived  by  the  receipt  of  rent.  Or  he  might  have  proved  some 
inquiry  at  the  insurance  offices.  It  is  true  that  slight  evidence 
would  have  been  sufficient,  because  the  plaintiff's  allegation  is  of 
a  negative  kind,  and  the  affirmative  is  easily  proved  on  the  other 
side.  But  here  none  was  given.  And  this  is  not  a  motion  to 
set  aside  a  nonsuit,  in  which  case  it  would  be  sufficient  to  show 
that  there  was  some  evidence  to  go  to  the  jury,  but  an 
application  for  a  new  trial,  the  jury  having  found  for  the 
defendant ;  it  ought,  therefore,  to  appear  satisfactorily  that  the 
jury  have  done  wrong. 


662  1888.    Q.  B.    8  AD.  &  EL.  678—574.  [b.b. 

Dor  d.  Piatt  and  Peacock,  contra  : 

B&IDOKB 

•  It  would  be  a  very  inconvenient  rule  that  the  onus  of  proving 

non-insurance  in  a  case  like  this  should  lie  upon  the  plaintiff. 
The  tenant,  and  not  the  landlord,  must  be  expected  to  know 
where  the  insurance  was  effected.  The  premises  were  to  be 
insured  in  some  office  in  or  near  London.  Was  the  plaintiff  to 
subpoena  clerks  from  all  the  offices  to  show  that  no  insurance 
was  effected  ? 

(Pattbson,  J. :  No  doubt,  if  he  began  such  a  course  of  proof, 
he  must  go  through  with  it. 

LoBD  Denman,  Gh.  J.  :  It  is  easy  to  avoid  such  a  difficulty  by 
[  ^674  ]      a  clause  in  the  lease  requiring  *the  tenant  to  produce  a  policy 
when  called  for.) 

Notice  was  given  to  produce  the  policy  and  receipts  for  premium 
at  the  trial ;  and  this  was  not  done. 

(Pattbson,  J. :  You  received  the  rent  to  Christmas,  1885. 
The  inference  was  that  you  were  satisfied  of  the  premises  having 
been  insured  in  the  mean  time.  After  that,  you  should  have 
demanded  again  to  see  the  policy  and  receipts.) 

The  refusal  to  show  them  in  1884  was  evidence  of  non-insurance 
at  that  time.  The  receipt  of  rent  afterwards  might  be  a  waiver 
of  forfeiture,  but  was  not  an  acknowledgment  that  the  insurance 
had  been  effected.  And  the  covenant,  having  been  broken, 
might  be  presumed  to  continue  so,  in  the  absence  of  proof  to  the 
contrary.  As  to  the  onus  of  proof,  the  case  is  substantially  the 
same  as  if  the  declaration  had  been  for  breach  of  covenant, 
and  the  plea  had  alleged  performance.  In  that  case  the 
defendant  must  have  averred,  and  proved,  that  he  insured  in 
a  particular  office. 

(Patteson,  J. :  At  any  rate  his  plea  there  would  have  con- 
sisted of  an  affirmative,  which  would  have  cast  the  onus  of  proof 
on  him.) 

Where  the  proposition  relied  upon  by  a  plaintiff  is  in  fact  a 
negative,  and  the  defendant  contests  it,  the  burden  of  proof 
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mast  fall  upon  the  defendant.    Lord  Mansfield,  in  Spieres  v.       Dosd. 

Parker  (i),  treats  this  as  a  matter  of  course  in  the  instance  there  r, 

referred  to,  of   actions  on  the  game  laws.      The  Court  was  Whitbhbad, 

divided  on  this  point  in  Rex  v.  Stone  (2) ;  but  in  Rex  v.  Turner  (8) 

it  was  clearly  settled  that,  in  a  prosecution  on  the  game  laws, 

where  want  of  qualification  is  alleged,  possession  of  it  must  be 

proved  by  the  defendant ;  and  Batlet,  J.  said,  "  I  have  always 

understood  it  to  be  a  general  rule,  that  if  a  negative  averment 

*be  made  by  one  party,  which  is  peculiarly  within  the  knowledge       [  •676  ] 

of  the  other,  the  party  within  whose  knowledge  it  lies,  and  who 

asserts  the  affirmative  is  to  prove  it,  and  not  he  who  avers  the 

negative."     In  The  Apothecaries*  Company  y.  Bentley  (4),  which 

was  a  penal  action  for  practising  as  an  apothecary  without  a 

certificate,  Abbott,  Ch.  J.  held  that  the  defendant  was  bound  to 

prove  his  qualification.     That  was  a  stronger  case  than  the 

present  or  those  on  the  game  laws,  because  the  plaintiffs  could 

easily  have  furnished  the  negative  proof. 

Lord  Dbnman,  Gh.  J. : 

This  was  an  action  of  ejectment,  founded  on  alleged  breaches 
of  covenants  to  insure  and  to  repair.  There  was  no  direct  proof 
of  non-insurance,  but  the  defendant,  when  called  upon  at  the 
trial  to  produce  a  policy,  after  notice,  did  not  do  so.  I  think 
that  quite  insufficient.  Then  it  is  said  that  the  fact  of  insurance 
ought  to  have  been  proved  by  the  defendant.  I  am  not  of  that 
opinion.  The  estate  was  vested  in  him  ;  and  his  title  could  be 
got  rid  of  only  by  proving  a  forfeiture.  I  do  not  dispute  the 
cases  on  the  game  laws  which  have  been  cited ;  but  there  the 
defendant  is,  in  the  first  instance,  shown  to  have  done  an  act 
which  was  unlawful  unless  he  was  qualified  ;  and  then  the  proof 
of  qualification  is  thrown  upon  the  defendant.  Here  the  plaintiff 
relies  on  something  done  or  permitted  by  the  lessee,  and  there- 
fore takes  upon  himself  the  burden  of  proving  that  fact  The 
proof  may  be  difficult  where  the  matter  is  peculiarly  within  the 
defendant's  knowledge ;  but  that  does  not  *vary  the  rule  of  law.  [  *676  ] 
And  the  landlord  might  have  had  a  covenant  inserted  in  the 

(1)  1  B.  B.  166  (1  T.  B.  141).  (3)  5  M.  &  8.  206. 

(2)  1  East,  640.  (4)  1  C.  &  P.  538;  By.  &  M.  159. 
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Dob  d.       lease,  to  insore  at  a  particular  office,  or  to  produce  a  policy  when 

r,  called  for,  on  pain  of  forfeiture.    If  he  will  make  the  conditions 

Whitkhsad.  qI  hig  i^g^  g^^jj  j^g  rcudcr  the  proof  of  a  breach  very  difficult,  the 

Court  cannot  assist  him.    As  to  non-repair,  the  question  was  for 

the  jury,  and  the  learned  Judge  expresses  no  dissatisfaction. 

LiTTLBDALB,  J.  : 

In  the  cases  cited,  as  to  game,  the  defendant  had  to  bring 
himself  within  the  protection  of  the  statutes  which  prohibited 
any  person  from  using  an  engine  to  destroy  game,  or  from 
having  it  in  his  possession,  unless  properly  qualified  or 
authorised.  A  like  observation  applies  to  The  Apothecaries' 
Company  v.  Bentley  (i).  But  here,  where  a  landlord  brings  an 
action  to  defeat  the  estate  granted  to  a  lessee,  the  onus  of  proof 
ought  to  lie  on  the  plaintiff.  It  is  true  that,  if  the  action  had 
been  in  covenant,  the  onus  would  have  lain  on  the  defendant ; 
but  that  does  not  show  that  it  will  so  lie  in  a  different  form 
of  action.  As  to  the  notice  to  produce,  the  only  effect  of  such 
a  notice  is  that  the  party  serving  it  may  give  secondary  evidence 
of  the  document  if  it  is  not  produced.  If  he  does  not  think 
proper  to  do  so,  there  is  no  further  result.  As  to  the  non-repair, 
I  think  there  is  no  ground  for  a  rule. 

Pattbson  and  Williams,  JJ.  concurred. 

Rvle  discharged. 


1838.  BLUNT,  Gent.,  One,  &c.  v.  HESLOP  (£). 

(8  Adol.  ft  Ellis,  677—581;  8.  C.  3  N.  ft  P.  553;  7  L  J.  (N.  S.)  a  B.  216; 

[  677  ]  2  Dowl.  P.  C.  982 ;  2  Jur.  542.) 

Under  stat.  2  Gheo.  II.  c.  23,  s.  23  (being  the  Act  in  force  at  the  time 
relating  to  attorneys),  which  directed  that  no  attorney  shall  commence 
an  action  for  his  fees  until  the  expiration  of  one  month  or  more  after  he 
shall  have  delivered  his  bill,  the  month  is  to  be  reckoned  exclusively  of 
the  days  on  which  the  bill  is  delivered  and  the  action  brought. 

Assumpsit  for  business  done  as  an  attorney.  Plea  (among 
others  not  material  here)  that  the  action  was  commenced  before 
the  expiration  of  a  month  after  delivery  of  the  bill.     Issue 

(1)  1  0.  ft  P.  638 ;  By.  &  M.  159.       29  Ch.  D.  204,  208,  54  L.  J.  Ch.  720. 

(2)  Cited  and  foUowed  in  In  re      — B.  G. 
The  Railway  8U«per$  Supply  Co.  (1885) 
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thereon.    At  the  trial  before  Lord  Denman,  Gh.  J.,  at  the       Blunt 

sittings  in  London  after  last  Michaelmas  Term,  it  appeared  that      hbs^lop. 

the  action  was  brought  for  charges  within  stat.  2  Geo.  II.  c.  28, 

B.  23 ;  that  the  bill  was  delivered  on  January  12th,  1886 ;  and 

that  the  action  was  commenced  on  the  ensuing  9th  of  February. 

The  defendant's  counsel  therefore  contended  that  the  plaintiff 

had  proceeded  before  the  time  prescribed  by  the  statute.    The 

Lord  Chief  Justice  reserved  the  point ;   and  the  plaintifif  had 

a  verdict  on  this  issue.     Alexander,  in  the  next  Term,  moved  for 

a  rule  to  show  cause  why  a  verdict  should  not  be  entered  for  the 

defendant  on  this  issue ;  insisting  that,  on  a  right  construction 

of  the  statute,  a  lunar  month  ought  to  elapse  between  the  days 

of  delivering  the  bill  and  commencing  an  action,  exclusive  of 

both  days.    The  Goubt  granted  a  rule  nisL 

Channell  now  showed  cause  : 

The  words  of  stat.  2  Geo.  II.  c.  28,  s.  28 (i),  are,  that  no  attorney 
or  solicitor  shall  commence  any  action  for  the  recovery  of  any 
fees,  charges,  or  disbursements  at  law  or  in  equity,  "  until  the 
expiration  of  one  month  or  more  after  such  attorney  "^or  solicitor  [  •srs  ] 
respectively  shall  have  delivered  unto  the  party  or  parties  to 
be  charged  therewith,  or  left  for  him,  her  or  them,  at  his,  her 
or  their  dwelling  house  or  last  place  of  abode,  a  bill  "  &c.  Here 
the  bill  was  delivered  after  the  expiration  of  a  month,  if  the 
month  be  taken  to  include  the  12th  of  January,  and  not  the  9th 
of  February.  The  general  rule  is  that,  where  time  is  computed 
from  an  act  done,  the  day  of  doing  the  act  is  included  ;  Castle  v. 
Burditt  (2)  (which  is  nearly  in  point,  for  the  delivery  of  a  bill  is 
in  the  nature  of  a  notice  of  action),  Glassington  v.  RaivliTisin), 
Rex  V.  Adderley{4i).  A  distinction  was  indeed  introduced  in 
Lester  v.  Oarland  (5).  Sir  W.  Grant,  Master  of  the  Bolls,  there 
seemed  to  approve  of  the  suggestion  made  at  the  Bar,  that, 
where  the  day  is  to  be  included,  the  act  done  is  *'  an  act,  to  which  > 
the  party,  against  whom  the  time  runs,  is  privy."  Here  that 
party  is  so,  unless  it  can  be  said  that  the  client  is  not  privy 

(1)  See  now  6  &  7  Vict.  c.  73,  s.  37.  (3)  3  East,  407. 
— B.  C.                                                          (4)  2  Doug.  463. 

(2)  3  T.  B.  623.  (5)  10  B.  E.  68  (15  Ves.  248). 
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Bluht  to  the  delivery  of  the  bill  because  it  may  be  left  at  his  dwelling 
Heslop.  house  or  last  place  of  abode.  But  the  same  argument  would 
apply  to  a  notice  of  action ;  yet  in  that  case  the  day  is  included. 
In  Pellew  v.  The  Hundred  of  Wonford  (i)  the  act,  or  event  (and 
Sir  W.  Grant  puts  an  event  on  the  same  footing  as  an  act)» 
was  a  fire ;  and  the  day  was  excluded,  partly,  it  seems,  on  the 
principle  adverted  to  in  Lester  v.  Oarland  (2),  that  the  party  to 
be  affected  was  not  privy  to  the  occurrence.  Batlbt,  J.,  in 
Hardy  v.  Ryle  (3),  recognises  that  principle,  and  cites  from  Sir 
W.  Orant  the  instance  of  a  notice  of  action  among  those  in 
which  the  day  should  be  included.  In  Ex  parte  Farquhar  (4), 
[  *579  J  *which  turned  upon  the  words  of  stat.  6  Geo.  IV.  c.  16,  s.  81, 
rendering  conveyances  and  contracts  by  a  bankrupt  valid,  if 
"  made  and  entered  into  more  than  two  calendar  months  before 
the  date  and  issuing  of  the  commission,"  Sir  John  Leach,  Vice- 
chancellor,  held  that  one  of  the  days  must  be  included  ;  and  the 
Lord  Chancellor  (Lord  Lyndhurst)  confirmed  that  ruling.  That 
case  was  recognised  and  acted  upon  by  this  Court  in  Godson 
V.  Sanctuary  (6).  There  is  indeed  a  late  case,  Webb  v. 
Fairmaner  (6),  in  which  the  Court  of  Exchequer  decided  that, 
goods  being  sold  "  to  be  paid  for  in  two  months,*'  the  day  of  the 
contract  was  excluded ;  but  neither  Ex  parte  Farqnlmr  (4)  nor 
Oodson  V.  Sanctuary  (5)  was  noticed  there ;  nor  was  the  criterion 
of  privity  referred  to.  The  case  seems  hardly  reconcilable  with 
former  decisions. 

Alexander  and  Butt,  contra  : 

The  words  of  the  statute  here  (*'  the  expiration  of  one  month 
or  more  after "  &c.)  imply  exclusion.  It  may  have  been 
properly  held  that  one  day  should  be  included,  where  either  the 
words  prescribing  the  time  have  been  quite  general,  as  in  Kex  v. 
Ooodenotufh(7),  or  the  direction  has  been  that  the  thing  should 
be  done  '^  within  "  a  certain  time  (8).     But  here  the  words  '*  or 

(1)  9  B.  &  C.  134.  (7)  2  A.  &  E.  463.    S.  C,  as  Bex 

(2)  10  B.  E.  68  (15  Ves.  248).  ▼.  The  Justices  of  Cumberland,  4  N. 

(3)  9  B.  &  0.  603.  &  M.  378. 

(4)  Mont.  &  Mac.  7.  (8)  See  Rex  ▼.  Adderley,  2  Doug. 

(5)  4  B.  &  Ad.  265.  463. 

(6)  3  M.  &  W.  473. 
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more"  are  equivalent  to  "at  least,"  which  has  been  held  to  Blunt 
operate  exclusively  ;  Zouch  v.  Ernpsey  (i),  Regina  v.  The  Justices  hmlop. 
of  Shropshire  (2).  The  cases  of  Castle  v.  Burditt  (3)  and 
*Olassington  v.  Raivlins  (4)  cannot  any  longer  be  considered  as  [  •680  ] 
furnishing  a  general  rule  on  this  subject ;  the  authority  of  the 
first  was  questioned  by  Pabee,  B.  in  Webb  v.  Fairmaner  (5).  In 
Watson  V.  Pears  (6),  where  a  patent  was  to  be  enrolled  "  within 
one  calendar  month  next  and  immediately  after  the  date  thereof/' 
which  was  May  10th,  an  enrolment  on  June  10th  was  held  to 
be  in  time,  the  month  including  that  day,  and  not  May  10th. 
Pelleic  V.  The  Hundred  of  Wonford  (7)  and  Hardy  v.  Ryle  (8)  are 
in  favour  of  excluding  the  day  of  the  act  or  event.  As  to  the 
criterion  of  privity  ;  in  Lester  v.  Garland  (9)  the  Master  of  the 
Bolls  expressly  declined  laying  down  any  general  rule ;  but, 
if  the  reckoning  of  time  were  to  depend,  as  was  there  suggested, 
on  the  privity  of  that  person  against  whom  the  time  is  to  run, 
the  plaintiff  here  would  not  be  entitled  to  recover,  for  no  privity 
appears  between  him  and  his  client  as  to  the  delivery  of  the  bill. 
The  authority  of  Ex  parte  Farquhar  (10)  must  be  considered  as 
Shaken,  at  least,  by  Webb  v.  Fair)naner{6),  which,  if  correctly 
decided,  must  determine  the  present  case.  The  reasonableness 
of  the  defendant's  construction  here  will  be  apparent,  if  it  be 
supposed  that  the  statute  had  given  two  days  only  instead  of 
a  month  for  bringing  the  action.  Might  the  action,  in  that  case, 
have  been  commenced  the  next  day  but  one  after  delivering  the 
bill  ?  The  object  of  stat.  2  Geo.  II.  c.  23,  s.  23,  was  that  the 
client  should  have  due  time  to  examine  the  charges,  and  take 
advice  upon  them :  Brooks  v.  Mason  (ii) :  the  construction 
*which  lengthens  the  time  is  most  agreeable  to  this  intention.      [  *58i  ] 

LoBD  Denman,  Gh.  J. : 

I  do  not  see  how  it  is  possible  to  give  the  full  benefit  of  this 
statute  without  saying  that  there  shall  be,  before  the  action 

(1)  4  B.  &  Aid.  622.  (7)  9  B.  &  0.  134. 

(2)  Ante,  p.  646  (8  A.  &  E.  173).  (8)  9  B.  &  0.  603. 

(3)  3  T.  E.  623.  (9)  10  R.  B.  68  (16  Vea.  248). 

(4)  3  East,  407.  (10)  Mont.  &  Mac.  7. 
(6)  3  M.  &  W.  473.  (11)  1  H.  Bl.  290. 
(6)  11  B.  B.  712  (2  Camp.  294). 
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Blunt       is  commenced,  twenty-eight  days,  and  so  many  hoars  over  as 
Heslop.      there  may  happen  to  be  of  the  day  on  which  the  act  takes  place, 
after  it  is  performed. 

LlTTLBDALB,  J.  : 

The  words  being  "  one  month  or  more,"  we  must  suppose  that 
the  client  was  intended  to  have  a  full  month  after  the  delivery  of 
the  bill. 

Pattbson,  J. : 

Whatever  may  be  the  case  where  the  thing  is  to  be  done 
''  within "  such  a  time  after  an  act  done,  Mr,  Alexander's 
construction  is  correct  here,  where  the  action  is  not  to  be 
brought  "  until  the  expiration  of  one  month  or  more  after  "  the 
delivery  of  the  bill 

Williams,  J.  concurred. 

Rule  absolute  for  entering  a  nonsuit  {!). 


[610] 


1888.  BLUNT  AND  Anotheb  v.  HARWOOD  (2). 

Junen.       ^g  ^^^^  ^  gjj^^  610—619;  8.  0.  3  N.  &  P.  577 ;  7  L.  J.  (N.  S.) M.  C.  107  ; 

2  Jur.  617.) 


At  a  vestry  meeting,  certain  plans  were  produced  for  improving  the 
parish  church,  and  were  referred  to  a  committee.  At  a  subsequent 
vestry  their  report,  recommending  an  enlargement,  was  received  and 
adopted,  and  a  resolution  passed  for  borrowing  money  on  the  parish 
rates,  under  stats.  58  Qeo.  III.  c.  45,  and  59  Geo.  III.  c.  134,  to  carry  the 
plans  into  execution.  The  notice  of  holding  the  latter  vestry,  published 
in  pursuance  of  stat.  58  Geo.  III.  c.  69,  s.  1,  stated  the  purpose  of  it  to 
be  "to  receive  a  report  from  the  church  committee,  and  to  adopt  such 
measures  as  may  appear  necessary  for  carrying  that  report  into  execution." 

Held,  that  this  was  a  sufficient  notice  of  the  intention  to  propose 
borrowing  money  on  the  church-rates  for  the  purpose  of  executing 
the  plans. 

Qucere,  whether  it  would  have  been  sufficient  to  give  notice  of  a  vestry 

(1)  A  rule  in  this  form  was  agreed  f erred  to  by  Lord  Selbornb,  L.  C,  in 
upon  for  reasons  which  it  is  not  his  judgment  in  Mackonochie  v.  Lord 
material  to  state.  Penzance  (H.  L.  1881)  6  App.  Cas. 

(2)  Cited  by  Blackbukn,  J.,  in  424.  445,  50  L.  J.  Q.  B.  611,  621.— 
R,  V.  Powtll  (1873)  L.  E.  8  a  B.  403,  E.  0. 

407,  42  L.  J.  M.  C.  129,  131.    Ee- 
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meeting,  '*  to  leoeiTe  the  report  of  the  oommittee  appointed  to  consider        Blxtmt 
the  plans  produced  to  the  vestry  meeting  held  on"   Ac.   (the  first-  r. 

mentioned  vestry),   "for  affording  additional  accommodation  to  the      Harwood. 
parishioners  desirous  of  attending  divine  worship  in  the  said  parish 
church." 

A  party  being  libelled  in  the  Spiritual  Court  for  non-pa3rment  of  a 
rate  made  in  pursuance  of  the  above  resolution,  objected  to  the  libel 
because  it  stated  the  notice  to  have  been  given  in  the  form  last  above- 
mentioned,  and  he  obtained  a  rule  nt$i  for  a  prohibition.  Afterwards 
the  notice  really  given,  which  was  in  the  form  first  above-mentioned, 
and  had  been  lost,  was  discovered,  and  was  submitted  to  this  Court  in 
showing  cause,  with  an  affidavit  that,  by  the  practice  of  the  Eodesiastioal 
Court  (in  the  opinion  of  the  deponent,  a  proctor),  leave  would  be  given 
to  amend  the  libel  by  an  additional  article  setting  out  the  real  notice. 

Held,  that  the  rule  nisi  for  a  prohibition  might  be  enlarged,  to  give 
opportunity  for  such  amendment. 

A  BULB  was  obtained  in  last  Easter  Term,  calling  upon  the 
above-named  plaintiffs  and  Sir  Herbert  Jenner,  the  official 
principal  of  the  Arches  Court  of  Canterbury,  to  show  cause  why 
a  prohibition  should  not  issue  to  prohibit  the  said  Court  from 
further  proceeding  in  the  suit  between  the  plaintiffs  and  Harwood. 
The  affidavit  in  support  of  the  rule  stated  the  material  parts 
of  the  libel  and  additional  articles  thereto  filed  in  the  Arches 
Court  in  the  said  suit.  The  libel  was  filed  by  the  plaintiffs,  as 
churchwardens,  for  non-payment  of  a  rate  made  to  repair  the 
parish  church  of  Streatham,  and  to  repay  certain  portions  of  a 
principal  sum  of  8,800/.,  borrowed  under  stats.  58  Greo.  HI. 
c.  45,  and  59  Oeo.  HI.  c.  184,  and  interest  on  a  part  of  that  sum. 
The  libel  alleged  that  the  8,800/.  was  borrowed  in  1880,  in 
pursuance  of  resolutions  passed  at  a  vestry-meeting  of  the 
parish  of  Streatham  on  2nd  August.  1880 ;  that  a  committee 
had  been  appointed  at  a  previous  vestry,  holden  March  17th, 
1880,  to  consider  *a  plan  then  produced  to  the  vestry,  and  [*6ii] 
report  whether  it  would  be  expedient  to  adopt  that  or  any  other 
plan  for  affording  additional  accommodation  to  the  parishioners 
in  the  church  :  that  the  committee,  at  the  vestry  of  August  2nd, 
presented  a  report  recommending  an  enlargement  of  the  church 
at  an  expense  not  exceeding  8,800/.,  agreeably  to  certain  plans  ; 
and  the  vestry,  at  that  meeting,  resolved  that  the  report  should 
be  adopted,  and  the  plans  carried  into  execution,  if  proper 
persons  could  be  found  who  would  give  security  to  carry  the 
same  into  execution  at  a  sum  not  exceeding  8,800/.,  that  the 
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Blumt  churchwardens  and  rector  should  be  authorised  to  carry  the 
HABwooD.  plans  into  execution,  and  that  the  churchwardens  should  be 
authorised  to  borrow  8,800/.,  at  certain  interest,  on  the  security 
of  the  parish  rate.  The  additional  articles  (according  to  the 
affidavit)  stated  that  a  notice,  published  on  25th  July,  1880, 
''  declared  that  a  vestry  was  to  be  held  in  the  vestry-room  of  the 
said  parish  on  the  2nd  day  of  August  then  next,  at  nine  o'clock 
in  the  forenoon,  to  receive  the  report  of  the  committee  appointed 
to  consider  the  plans  produced  to  the  vestry  meeting  held  on  the 
said  17th  day  of  March,  for  affording  additional  accommodation 
to  the  parishioners  desirous  of  attending  divine  worship  in  the 
said  parish  church,  or  to  that  effect.*'  The  defendant's  affidavit 
in  support  of  the  rule  stated  that  the  libel  or  additional  articles 
did  not  allege  or  plead  that  the  purpose  for  which  the  vestry  was 
to  be  held  was  further  or  otherwise  set  out  in  the  notice  ;  and 
that  it  did  not  appear  by  the  libel,  or  additional  articles,  or 
otherwise,  that  any  other  notice  was  given,  and  no  other  was  in 
fact  given,  of  the  holding  of  such  vestry.  And  the  affidavit 
further  alleged  that  no  public  notice  was  given  of  the  special 
[  *612  ]  ^purpose  of  such  last-mentioned  vestry,  three  days  before  the 
said  2nd  of  August,  according  to  stat.  58  Oeo.  III.  c.  69,  '*  for 
the  regulation  of  parish  vestries."  It  also  stated  that  the 
defendant  had  appeared  to  the  libel,  and  that  Sir  H.  Jennbb  had 
admitted  the  same  to  proof,  and  assigned  defendant  to  give  an 
issue  thereto,  but  no  sentence  had  been  given.  And  that  the 
defendant  was  advised  and  believed  that  the  issue  of  the  matters 
depending  would  be  determined  or  influenced  by  the  construction 
of  the  Acts  of  Parliament  in  the  libel  mentioned,  and  that  for 
want  of  proper  notice  the  vestry  of  August  2nd  was  illegally 
holden. 

An  affidavit  was  made  in  answer  by  J.  S.  Yeats,  who  was 
vestry  clerk  in  1880,  setting  out  the  notice  of  the  vestry  meeting 
on  March  17th  (as  to  which  no  question  arose),  and  the  notice 
actually  published  of  the  vestry  to  be  holden  on  August  2nd, 
which  was  as  follows. 

Stbeatham,  24th  July,  1880. 

Notice  is  hereby  given  that  a  vestry  will  be  held  in  the  vestry 
room  of  this  parish  on  Monday  the  2nd  day  of  August,  at  nine 
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o'clock  precisely,  to  receive  a  report  from  the  church  committee,       Blttvt 
and  to  adopt  such  measures  as  may  appear  necessary  for  carrying     harwood. 
that  report  into  execution  ;  and  further  that  it  is  intended  that 
such  vestry  do  adjourn  to  the  workhouse  of  this  parish,  there  to 
transact  the  business  of  the  day. 

J.  S.  Yeats,  Vestry  Clerk. 

He  further  stated  that  the  original  notice,  writt-en  by  him,  had 
been  lost,  and  only  recovered  within  twenty-four  hours  before 
the  making  of  his  affidavit ;  that  the  notice  was  published  in 
church  and  affixed  as  stat.  58  Geo.  III.  c.  69,  s.  1,  directs ;  that 
the  vestry  of  August  2nd  was  *holden  in  pursuance  of  it ;  and  ^  **^^  ^ 
that  the  defendant  was  present,  and  proposed  that  the  rector 
should  be  authorised,  as  well  as  the  churchwardens,  to  carry 
into  execution  the  plans  approved  of  by  the  vestry.  The  proctor 
employed  by  the  plaintiffs  deposed  that  the  original  notice  had 
not  been  discovered  at  the  time  of  filing  the  amended  articles, 
but  that,  if  it  had,  its  contents  would  have  been  inserted  therein ; 
and  that,  according  to  the  practice  of  the  Arches  Court,  if  the 
rule  for  a  prohibition  were  discharged,  the  Judge,  in  the 
deponent's  opinion,  would,  on  application,  admit  an  amendment 
of  the  libel  by  a  new  additional  article,  setting  forth  the  said 
notice.  The  contents  of  the  notice,  as  now  stated  in  the 
additional  articles,  were  set  forth,  nearly  as  in  the  affidavit  for 
the  rule ;  but  it  was  deposed  that  the  articles  stated  the  original 
to  be  lost. 

Sir  W.  W.  FoUett  and  ChanneU  now  showed  cause : 

The  objection  to  the  proceedings  before  the  Arches  Court  is, 
in  effect,  that  the  notice  of  holding  the  vestry  of  August  2nd,  as 
set  out  in  the  libel,  states  the  purpose  of  the  vestry  to  be  ''  to 
receive  the  report  of  the  committee,"  omitting  the  words  (which, 
as  it  now  appears,  were  actually  inserted  in  the  notice)  "  and  to 
adopt  such  measures  as  may  appear  necessary  for  carrying  that 
report  into  execution."  It  is  contended,  therefore,  that  the 
resolution  for  borrowing,  upon  which  the  prosecution  wholly 
rests,  is  invalid.  But  first,  the  informality,  if  there  be  one,  in 
the  notice  which  appears  on  the  libel,  cannot  annul  all  the 
proceedings  taken  since,  more  especially  where  innocent  persons 
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Blukt       would  be  exposed  to  the  loss  of  money  which  they  have  advanced 
Habwood.    on  the  faith  of  such  proceedings,  and  where  the  party  raising 
[  *6i4  ]      the  ^objection  was  present  at,  and  shared  in,  the  transactions 
which  are  impeached.    The  statute  58  Geo.  III.  c.  69,  s.  1,  does 
'  not  say  that,  if  a  vestry  be  holden  without  the  notice  there 

required,  the  proceedings  may  at  any  future  time  be  treated  as 
null  and  void.  Further,  the  notice,  even  as  stated  in  the  libel, 
was  sufficient.  Taking  it  by  itself,  the  announcement,  that  a 
vestry  would  be  holden  to  receive  the  report  of  the  committee, 
gave  sufficient  warning  that  the  steps  to  be  taken  in  pursuance 
of  that  report  would  likewise  come  under  consideration :  but  the 
notice  also  refers  to  the  circumstances  under  which  the  com- 
mittee was  appointed  at  a  former  vestry,  and,  by  that  reference, 
points  out  distinctly  the  nature  of  the  business  to  be  transacted 
on  the  presenting  of  the  report.  It  cannot  then  be  asserted  (as 
it  must  be  to  warrant  the  issuing  of  a  prohibition)  that  the 
Judge  of  the  Arches  Court  will  contravene  stat.  58  Greo.  HI.  c.  69, 
by  proceeding  upon  this  libel.  But,  assuming  that  that  would 
be  so,  the  affidavits  state  that  the  original  notice,  which  is 
correct  in  form,  has  now  been  found,  and,  by  the  practice  of  the 
Court,  may  be  filed  in  an  additional  article. 

Sir  F.  Pollock  and  Af.  Smithy  contra  : 

If  there  be  a  positive  law  on  the  subject  of  notice,  it  cannot 
be  altered  by  the  conduct  of  this  defendant  at  the  meeting  of 
August  2nd.  The  question  is,  whether  the  resolution  then 
passed  and  the  rate  then  made  were  good,  not  merely  as  against 
him,  but  as  against  every  one.  And  this  Court  will  interfere, 
if  it  sees  that  the  ecclesiastical  Judge,  in  the  sentence  he  is 
about  to  pronounce,  will  be  contravening  the  interpretation 
which  would  be  given  to  a  statute  here. 

[  •616  ]  (Lord  Denman,  Ch.  J. :  That  is  not  disputed  *on  the  other 

side.) 

The  Court,  in  disposing  of  this  rule,  will  look  only  to  the  notice 

as  stated  in  the  libel  itself ;  not  to  any  representation  of  it  on 

affidavit :  Ricketts  v.  Bodenham  (i).     It  is  said  that  the  libel  can 

(1)  43  E.  B.  384  (4  A.  &  E.  433). 
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be  amended ;  but,  if  the  judgment  of  the  Ecclesiastical  Court  is  blunt 
now  in  favour  of  the  libel,  it  cannot  be  expected  that  the  plain-  habwood. 
tiffs  will  amend.  And,  if  they  rely  on  doing  so,  they  should 
have  moved  to  have  the  rule  enlarged  till  they  could  make  the 
proper  application.  Even  supposing  leave  given  to  amend,  the 
notice  now  produced  (if  that  can  be  considered  here)  would  not 
sustain  the  libel.  The  power  of  borrowing  money,  which  has 
been  exercised  in  this  case,  is  given  by  stat.  58  Geo.  III.  c.  45, 
s.  58,  which  requires  that  such  borrowing  shall  be  **  with  the 
consent"  of  the  vestry,  and  stat.  59  Geo.  III.  c.  134,  s.  14, 
which  also  makes  the  "  consent  of  the  vestry "  necessary. 
Between  those  two  Acts,  stat.  58  Geo.  III.  c.  69,  was  passed, 
which  enacts  (sect.  1),  that  *'  no  vestry  or  meeting  of  the  inhabi- 
tants in  vestry  of  or  for  any  parish  shall  be  holden  until  public 
notice  shall  have  been  given  of  such  vestry,  and  of  the  place 
and  hour  of  holding  the  same,  and  the  special  purpose  thereof, 
three  days  at  the  least  before  the  day  to  be  appointed  for  holding 
such  vestry,"  &c.  Then,  if  it  be  intended,  at  such  a  meeting,  to 
authorise  borrowing  money  on  the  rates,  this,  which  is  clearly 
a  special  purpose,  ought  to  be  pointed  out  by  the  notice.  By 
stat.  59  Geo.  III.  c.  134,  s.  24  (altering  the  provisions  of  stat. 
58  Geo.  III.  c.  45,  s.  60)  it  is  enacted  that  no  application  and 
offer  to  build  or  enlarge  any  church  shall  be  made,  nor  shall 
any  church  be  built,  rebuilt,  or  enlarged,  by  *means  of  any  rates  [  *616  ] 
upon  any  parish,  where  one  third  part  in  value  of  the  proprietors 
of  lands,  as  there  described,  shall  dissent  therefrom.  In  order 
that  such  power  of  dissent  may  be  exercised,  a  special  notice 
ought  to  be  given  where  it  is  proposed  to  do  acts  which  may  be 
BO  dissented  from.  Here  the  intention  to  authorise  a  borrowing 
of  3,3002.  on  the  parish  rates  is  not  intimated  in  the  notice,  as 
stated  either  in  the  libel  or  on  affidavit.  The  words  ''  to  adopt 
such  measures  as  may  appear  necessary  "  do  not,  as  of  course, 
imply  it,  even  if  reference  be  made  to  the  proceedings  of  the 
vestry  in  March,  1830,  when  the  committee  was  appointed.  The 
parishioners  receiving  this  notice  could  not  guess  what  the  report 
v?ould  be :  and  they  might  suppose  that,  if  money  was  to  be 
raised,  the  purpose  would  be  effected  by  raising  the  pew-rents, 
or  by  a  subscription.  It  is  contended  that,  even  if  the  meeting 
B.R. — VOL.  XLvn.  43 
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Blukt  was  not  duly  summoned,  the  proceedings  are  not  now  to  be  set 
Habwood.  ftside :  but  stat.  58  Geo.  III.  c.  69,  s.  1,  forbids  the  holding  any 
vestry  without  proper  notice ;  if,  therefore,  the  notice  was  insuf- 
ficient, the  meeting  was  only  an  assemblage  of  individuals,  not 
a  vestry.  Rex  v.  Dursley  (i)  shows  that,  notwithstanding  what 
has  been  done  in  pursuance  of  the  proceedings  on  August  2nd, 
a  rate  grounded  upon  them  cannot  legally  have  any  force. 

Lord  Dbnman,  Gh.  J. : 

It  has  not  been  questioned  by  the  parties  that  we  have  that 
jurisdiction  in  the  present  case  which  the  Court  may  exercise, 
according  to  Oare  v.  Oapper{2)  and  Oould  v.  Oapper{s)y  to 
r  *617  ]  correct  the  misconstruction  of  a  statute  by  the  ^Ecclesiastical 
Courts.  I  thiak  it  so  doubtful  whether  the  first  notice  is 
sufficient,  that,  in  my  opinion,  a  rule  ought  to  go,  if  the  libel 
could  not  be  amended.  But,  supposing  it  to  be  amended  by 
inserting  the  notice  actually  given  of  the  purposes  of  the  vestry, 
namely,  "  to  receive  a  report  from  the  church  committee,  and  to 
adopt  such  measures  as  may  appear  necessary  for  carrying  that 
report  into  execution,"  I  think  the  libel  will  then  show  a  notice 
conveying  substantially  a  full  intimation  of  the  business  to  be 
done.  Beferring  to  the  former  proceedings  which  led  to  the 
report,  no  one  would  suppose  that  it  could  be  carried  into 
execution  without  raising  money ;  and  I  think  the  notice  does^ 
in  effect,  call  upon  the  parishioners  to  consider  of  borrowing 
a  sum  for  the  purposes  which  the  report  would  bring  under 
consideration.  The  statutes  68  Oeo.  III.  c.  45,  and  59  Oeo.  III. 
c.  184,  do  not  require  any  stricter  notice  than  has  been  given 
here.  Stat.  58  Geo.  III.  c.  69,  s.  1,  does,  indeed,  require  notice 
to  be  given  of  the  vestry,  ''and  the  special  purpose  thereof;'* 
but  I  think  the  word  ''  special "  carries  us  no  farther  than  the 
word  ''purpose  "  alone  would  have  done  if  we  really  and  satis- 
factorily see  that  the  parish  has  had  notice  of  what  was  intended; 
especially  as  no  particular  form  or  other  circumstance  of  dis- 
tinction in  the  notice  is  introduced  for  the  occasion  on  which 
borrowing  is  contemplated.    I  can  see  reasons  why  the  Act 

(1)  5  Ad.  &  EL  10.  (3)  7  E.  B.  766  (1  Smith,  628;  'S 

(2)  3  East,  472.  East,  472;  6  East,  345). 
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should  have  been  more  stricti  bat  none  for  construing  it  more       Rlukt 
strictly  as  it  now  is.     Then,  as  the  amended  statement  of  the     harwood. 
notice  would  be  sufficient,  I  think  we  ought  not  to  make  this 
rule  absolute. 

LiTTLBDALE,  J.  : 

I  am  of  the  same  opinion,  since,  if  the  additional  article  be 
introduced,  the  Ecclesiastical  *Gourt  will  have  jurisdiction.  [ft*^>iB  ] 
I  agree  that  the  notice,  under  stat.  58  Geo.  III.  c.  69,  s.  1, 
ought  to  inform  the  parishioners  of  the  intention  with  which 
a  vestry  is  called;  but  it  was  not  necessary  that  this  notice 
should  say,  in  so  many  words,  that  a  proposal  would  be  made 
to  borrow  money,  if  it  stated  that  that  would  be  taken  into 
consideration  which  necessarily  includes  such  a  proposal.  Now 
the  words  ''  such  measures  as  may  appear  necessary  for  carrying 
that  report  into  execution  "  do  so  include  it ;  and  I  therefore 
think  that  the  parishioners  had  notice,  impliedly,  that  a  pro- 
posal would  be  made  at  the  vestry  for  borrowing  the  money 
requisite  for  giving  effect  to  the  report. 

Pattbson,  J. : 

I  am  not  quite  satisfied  that  the  notice  as  stated  in  the  libel 
is  not  sufficient.  But,  assuming  that  the  libel  is  to  be  amended, 
the  notice,  as  it  will  then  stand,  will  be  sufficient  beyond  all 
doubt.  No  particular  form  of  notice  is  directed  by  any  of  the 
three  statutes :  we  have  only  to  see  that  the  notice  published 
gives  sufficient  information  to  the  inhabitants.  Here  no  man 
applying  common  sense  to  the  subject  could  have  the  slightest- 
doubt  that,  if  the  vestry  determined  on  building  or  enlarging, 
a  rate  must  be  laid,  or  money  boVrowed.  The  supposition  that' 
the  expense  might  be  met  by  a  subscription  is  a  mere  fancy ;. 
and  it  does  not  appear  to  have  been  in  contemplation  to  raise 
the  pew  rents,  which  could  only  be  done  in  a  particular  manner 
directed  by  Act  of  Parliament  (i).  When  it  was  stated  that  the 
report  of  the  church  committee  was  to  be  received,  and  measures 
adopted  for  carrying  it  into  execution,  no  one  could  doubt  that 
the  borrowing  *of  money  must  come  under  consideration.  The  [  *6i9  ] 
(1)  See  Stat.  58  Geo.  HI.  c.  45,  s.  78,  stat.  59  Geo.  m.  c.  134,  s.  31. 
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Blunt  fact  that,  for  so  many  years,  no  objection  was  made  to  the  pro- 
Habwood.  ceedings  of  this  vestry,  though  followed  up  by  the  making  of 
rates,  and  that  the  present  defendant  never  complained  till  now, 
though  it  does  not  estop  him,  is  strong  evidence  of  the  under- 
standing which  prevailed  on  the  subject.  The  libel  will  be 
clearly  sufficient  when  it  sets  out  the  notice  properly,  and  for 
that  purpose  it  will  be  amended.  I  am  not  satisfied  of  our 
authority  to  prohibit  in  such  a  case,  and  do  not  understand  the 
decision  in  Gare  v.  Oapper  (i)  and  Oould  v.  Oapper  (2) ;  but  it  is 
unnecessary  to  discuss  that  now. 

Williams,  J. : 

The  case  has  been  argued  on  the  supposition  that  we  can 
prohibit.  There  is  no  ground  for  saying  that,  on  this  notice, 
any  one  was  taken  by  surprise.  The  parishioners  were  called 
upon  to  consider  the  report  of  the  committor  on  the  plan  referred 
to  them,  and  (which  is  more  material)  to  adopt  measures  for 
carrying  the  report  into  execution.  It  could  not  be  supposed 
that  the  intention  was  merely  to  consider  of  the  beauty  or  con- 
venience of  the  plan  ;  the  object,  evidently,  was  to  take  measures 
for  carrying  it  into  effect  by  money. 

Lord  Denman,  Gh.  J.  then  proposed  that  the  rule  should  be 
enlarged,  to  give  an  opportunity  for  amending  the  libel;  but, 
Sir  F.  Pollock  not  insisting  upon  this,  his  Lordship  said :  Then  we 
discharge  the  rule,  considering  the  amendment  as  actually  made. 

Rvle  discharged. 


1888.       8UWERKR0P,   Administrator   of    Fox,   v.  DAY  and 
•^•-ili^'^^-  Others. 

f  *^*  ^         (8  Adol.  &  Ellis,  624—632 ;  8.  C.  3  N.  &  P.  670 ;  1  W.  W.  &  H.  468;  7  L.  J. 

(N.  8.)  Q.  B.  261.) 

K.  being  left  executor,  M.,  as  his  attorney,  obtained  letters  of  adminis- 
tration to  the  testator's  effects,  with  the  will  annexed,  for  the  benefit 
of  K.,  who  never  took  out  probate.  K.  died,  having  appointed  an 
executor  (who  was  abroad),  and  8.  took  out  administration  with  the  will 

(1)  3  East,  472.  (2)  7  B.  B.  766  (1  Smith,  628;  3 

East,  472 ;  5  East,  346). 
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of  the  first  testator  annexed,  and  also  administration  with  the  will  of  K.     Suwbbkbop 
annexed,  for  the  benefit  of  K.*s  executor,  till  that  executor  should  himself  v. 

obtain  probate.    M.  was  still  living  and  the  goods  of  the  first  testator  ^-^^* 

were  not  fully  administered. 

Held,  that  during  the  life-time  of  K.  the  goods  of  the  first  testator 
vested,  not  in  him,  but  in  M.,  as  the  personal  representative  of  the  first 
testator :  but  that  after  K.'s  death  M.  ceased  to  be  such  representative. 

And  consequently,  that.arrears  of  interest,  becoming  due  to  the  estate 
of  the  first  testator  in  K.*s  life-time,  were  not  recoverable  in  assumpsit 
by  S.  as  his  personal  representative :  but  that  S.  might,  by  virtue  of  the 
administration  taken  out  by  him,  bring  assumpsit  for  such  arrears 
accruing  after  the  administration  was  granted. 

Assumpsit  by  plaintiff  as  administrator,  with  the  will  annexed, 
of  the  goods  of  Hubert  Fox,  deceased,  left  unadministered  by 
Owen  Kernan,  who  in  his  life-time  was  executor  &c.  The 
recital  of  title  went  on  to  state  that  Kernan  was  executor  of  the 
will  of  Fox,  and  *proved  the  same  in  the  Prerogative  Court  of  [  •626  ] 
Canterbury,  by  Allan  Macdonald,  his  certain  attorney  in  that 
behalf,  ''to  whom  the  said  Court  granted  letters  of  administra- 
tion, with  the  will  of  the  said  Hubert  Fox  annexed,  for  the 
benefit  of  the  said  Owen  Kernan  ;  "  that  Kernan  (now  deceased), 
by  his  will,  appointed  John  Macdowall  and  John  Hicks  Hewlings 
executors  thereof ;  and  that  Macdowall  had  since  died :  where- 
upon, on  plaintiff's  petition,  ''  administration  with  the  will 
annexed  of  the  said  Hubert  Fox  was  granted  "  to  plaintiff  '*  for 
the  benefit  of  J.  H.  Hewlings,  until  he  shall  legally  apply  for 
and  obtain  probate  of  the  will  of  Owen  Kernan."  The  first 
count  stated  that  defendants,  after  the  death  of  Fox,  and  in  the 
lifetime  of  Kernan,  were  indebted  to  Kernan  as  executor  as 
aforesaid  in  5002.  interest,  for  the  forbearance  by  him,  as  such 
executor,  to  defendants  of  monies  due  from  them  to  Kernan  as 
such  executor,  and  that  they,  in  consideration  of  the  premises, 
promised  Kernan,  as  executor  as  aforesaid,  to  pay  him  &c. 
Breach,  non-payment  to  Kernan,  or  to  plaintiff,  as  administrator 
as  aforesaid,  since  Kernan's  death.  There  were  also  counts  for 
interest  due  to  plaintiff  as  administrator  as  aforesaid  for  the 
forbearance  by  him  as  administrator  for  monies  due  to  him  as 
such;  also  for  monies  found  due  to  him,  as  administrator  as 
aforesaid,  on  an  account  stated.  Profert  of  the  letters  of 
administration,  ''which  give  sufScient  evidence  to  the  Court 
of  the  grant  of  administration  to  the  said  Allan  Macdonald,  the 
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StuwsBKROP  attorney  of  the  said  Owen  Eernan,  with  the  will  of  the  said 
pIV.  Hubert  Fox  annexed  as  aforesaid."  Profert  also  of  the  letters 
of  administration  granted  to  plaintiff  after  Eernan's  death. 

Pleas.  1.  To  the  first  count,  that  Eeman  did  not  prove  the 
[  •626  ]  will  of  Fox,  as  by  the  declaration  is  supposed,  *but,  on  the 
contrary,  that  after  the  death  of  Fox,  to  wit  on  &c.,  adminis- 
tration, with  the  will  annexed,  of  the  goods  of  Fox,  was  granted 
by  the  Archbishop  of  Canterbury  to  the  said  Allan  Macdonald, 
and  thereby  he  became  and  was  the  personal  representative  of 
Fox,  and  so  continued  from  thence  until  and  at  the  time  of 
Eernan's  death  ;  without  this,  that  defendants  were  indebted  to 
Eeman  as  executor  &c.,  in  manner  and  form  &c.  2.  To  the 
first  count,  that  defendants  did  not  promise  Eeman  as  executor, 
in  manner  and  form  &c.  3.  To  the  second  and  third  counts, 
that  defendants  did  not  promise  plaintiff  as  administrator,  in 
manner  and  form  &c.     Issues  were  joined  on  the  several  pleas. 

On  the  trial  before  Lord  Denman,  Gh.  J.,  at  the  sittings  in 
London  after  Michaelmas  Term,  1836,  it  appeared  that  the 
action  was  brought  to  recover  330^.  Ss.  lOd.,  the  interest  of  a 
debt  which  had  been  due  to  Fox,  in  his  lifetime,  from  the 
defendants,  and  was  paid,  but  without  the  interest,  in  December, 
1833.  Fox,  who  was  a  merchant  in  Demerara,  died  in  May, 
1830,  and  left  Eeman  his  executor.  Eeman,  who  was  then  in 
Demerara,  sent  a  power  of  attorney  to  Allan  Macdonald  in 
England,  to  enable  him  to  prove  the  will  there.  Administration 
with  the  will  annexed  was  granted  to  Macdonald  for  Eernan's 
benefit ;  and  he  acted  in  settling  the  affairs:  Eernan  died  in 
Demerara  in  August,  1831,  not  having  administered  all  the 
effects  of  Fox,  and  left  Hewlings  and  another  his  executors. 
In  September,  1833,  Hewlings  being  then  abroad,  and  the  other 
executor  of  Eernan  dead,  administration,  with  the  will  annexed, 
to  the  goods  of  Eernan  was  granted  to  the  plaintiff  as  Hewlings's 
attorney,  for  the  use  and  benefit  of  Hewlings.  The  like  adminis- 
(  *627  ]  tration,  with  the  will  annexed,  *wa8  also  granted  him  to  the 
goods,  not  administered,  of  Fox.  Allan  Macdonald  was  living 
when  this  action  was  brought.  There  was  evidence  that  the 
defendants  had,  by  letter  and  otherwise,  admitted  Eernan,  in 
his  lifetime,  to  have  a  claim  for  principal  and  interest  as  executor 
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of  Fox.    Objections  were  taken  to  the  plaintiff's  right,  in  point   suwbbkbop 
of  law,  to  recover ;  on  which  the  Lobd  Chibf  Justiob  gave  leave        ]xi[T. 
to  move  as  after-mentioned :  and  the  plaintiff  had  a  verdict  on 
the  first  count  for  1252.  10b.  5(2.,  the  interest  due  when  Keman 
died,  and  on  the  second  for  2042.  18s.  5(2.,  the  interest  accruing 
between  that  time  and  the  payment  of  the  principal. 

Sir  J.  Caiivphelly  Attorney-General,  in  Hilary  Term,  1887, 
moved  for  a  rule  to  show  cause  why  a  nonsuit  should  not  be 
entered,  or  a  verdict  entered  for  the  defendants  on  the  first 
count  and  the  damages  reduced,  or  why  the  judgment  should 
not  be  arrested.  First,  by  the  letters  of  administration  granted 
to  Macdonald,  he  was  legally  constituted  the  personal  representa- 
tive of  Fox ;  and,  till  those  letters  were  revoked,  the  plaintiff 
could  have  no  claim  as  administrator ;  he  cannot  therefore 
recover  on  any  of  the  counts.  And,  as  to  the  first  count,  the 
defendants  could  not  be  indebted  to  the  plaintiff  for  money  for- 
borne by  Eernan  while  Macdonald  was  the  administrator.  These 
objections  appear  on  the  record,  and  therefore  judgment  should 
be  arrested.  Secondly,  assuming  that  Macdonald's  representa- 
tive character  was  determined  by  Eeman's  death,  the  damages 
must  at  all  events  be  reduced  by  the  amount  of  interest  which 
had  become  due  in  Eernan's  lifetime.  A  rule  nisi  was  granted. 
In  this  Term  (i), 

PUM  and  Petersdorff  showed  cause :  [  628  ] 

The  declaration  is  inartificial;  and  the  averment  as  to 
Macdonald  might  have  been  altogether  omitted,  he  having  acted 
merely  as  agent  to  Eernan.  The  statement  in  the  first  count, 
that  the  debt  accrued  in  respect  of  forbearance  by  Eernan  of 
monies  due  to  him  as  executor,  is  substantially  true ;  and  the 
plaintiff  may  sue  upon  promises  made  in  consideration  of  that 
forbearance,  by  reason  of  the  privity  which  subsists  between  an 
administrator  de  bonis  non  and  a  first  executor,  and  the  interest 
in  the  estate  which  devolves  upon  the  administrator  de  bonis  non 
as  soon  as  he  is  invested  with  that  character :  Hirst  v.  Smith  (2) ; 

(1)  June  8th,  before  Lord  Den-     and  WUliams,  J  J. 
man,   Ch.  J.,  littledale,  Patteson,         (2)  4  B.  B.  415  (7  T.  B.  182). 


680  1888.    Q.  B.    8  AD.  &  EL.  628—629.  [b.b. 

SmmiBKBOP  Cathei'wood  v.  Cliabaud(i).  Macdonald  had  only  a  limited 
D^T.  administration,  which  was  determined  by  Keman's  death.  In 
the  case  "  In  the  Goods  of  Cassidy  (2),"  where  administration 
with  the  will  annexed  had  been  granted  ''  for  the  use  and  benefit 
of  J.  Cassidy/'  an  execator,  "  then  at  sea,"  the  administration 
was  held  to  have  *'  ceased  and  expired  "  on  his  return.  The 
death  of  the  party  for  whose  benefit  administration  was  granted 
to  another  as  attorney  most  have  the  same  efiect.  TaynUni  v. 
Hannay  (3)  is  not  an  aathority  to  the  contrary,  because,  in  that 
case,  the  administrator's  authority  was  specially  regulated  by  Act 
of  Parliament,  38  Geo.  III.  c.  87.  Then,  after  Eeman's  death,  it 
was  for  the  Ecclesiastical  Court  to  grant  administration  of  the 
remaining  goods  as  it  thought  proper  ;  administration  has  been 
granted  to  the  plaintiff ;  and  nothing  has  occurred  to  invalidate 
[  *629  ]  or  revoke  it.  There  cannot  be  a  ^nonsuit  on  the  facts,  because 
the  defendants  have  recognised  the  plaintiff  as  representative  of 
Fox.  Supposing  that  the  defendants  are  improperly  alleged 
to  have  been  indebted  for  a  forbearance  by  Eeman,  the  plaintiff 
is  at  any  rate  entitled  to  a  verdict,  since  part  of  the  interest 
claimed  became  due  after  Eeman's  death. 

Sir  e/.  Campbell^  Attorney-General,  and  Wightman^  contra : 

Macdonald,  not  Eeman,  was  the  representative  of  Fox ;  and 
administration  was  granted  to  him,  not  durante  absentia,  or  with 
any  other  limit,  but  generally.  Eeman  himself  had  never  proved ; 
and,  although  an  executor  may  do  many  things  before  proof,  yet, 
if  he  dies  without  having  proved,  his  acts  are  void.  Eeman's 
representative,  therefore,  was  not  the  representative  of  Fox. 
There  is  an  inconsistency  in  this  record.  By  the  declaration, 
Eeman,  as  the  party  for  whose  benefit  Macdonald  administers, 
is  treated  as  the  person  representing  the  testator ;  the  interest 
is  said  to  accrue  in  respect  of  forbearance  by  Eeman :  but 
Hewlings,  for  whose  benefit  the  plaintiff  administers,  is  not  so 
treated,  the  plaintiff  claiming  as  principal  in  respect  of  the  sum 
accruing  since  Eeman's  death.    Administration  was  granted  to 

(1)  25  B.  B.  339  (1  B.  &  C.  150 ;  (3)  6  B.  B.  596  (3  Bob.  &  P.  26). 
2  Dowl.  &  By.  271).                                  See  Bainsford  v.  Taynton,  TaynlUm 

(2)  4  Hagg.  Ecc.  Bep.  360.  v.  Hannay,  7  Yes.  460. 
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both  on  the  same  terms  ;  the  attorney  and  principal  cannot  both  suwebkrop 
represent  the  testator ;  if  the  attorney  does,  Eernan  did  not ;  if  p^y. 
the  principal  does,  the  present  plaintiff  does  not.  But  it  is, 
in  fact,  the  attorney  who  represents  the  testator;  Macdonald, 
therefore,  was,  and  is,  the  representative.  The  declaration 
states,  in  the  first  coant,  a  forbearance  by  Kernan  as  executor : 
and  the  plaintiff  gave  in  evidence,  on  the  trial,  a  letter  of  the 
defendants  acknowledging  him  to  be  so ;  but  that  cannot  vary 
the  rights  of  parties,  when  it  is  shown  that  he,  in  fact,  never 
proved,  which  is  the  substantial  defence  ^raised  by  the  first  [  ^630  ] 
plea.  So  as  to  the  counts  alleging  a  promise  to  the  plaintiff  as 
administrator ;  it  might  have  been  urged  that  there  is  a  privity 
between  a  first  executor  and  administrator  de  bonis  non,  if 
Kernan  had  taken  out  probate :  but  he  did  not ;  and  Macdonald, 
who  administered  with  the  will  annexed,  is  still  living  ;  therefore 
the  pleas  denying  any  promise  to  the  plaintiff  as  administrator 
remain  without  answer.  If,  indeed,  it  were  correctly  alleged 
that  on  the  death  of  Kernan  the  grant  of  administration  to 
Macdonald  was  determined,  there  might,  on  that  event,  have 
been  a  grant  of  administration  de  bonis  non  to  the  plaintiff;  but 
then  he  must  have  taken  out  such  administration  to  Fox,  not  to 
Kernan,  who  never  represented  Fox.  The  principle  of  the  decision 
in  Taynton  v.  Hannay  (i)  is  against  the  extinction  of  Macdonald's 
representative  character.  In  the  case  In  th€  Goods  ofCasnidy  (2) 
the  administration  seems  to  have  been  granted  durante  absentia, 

(Lord  Denman,  Ch.  J. :  There  the  person  administering  was 
the  executor's  attorney,  and  probably  acted  merely  under  a 
power  from  him.  Then  it  would  seem  that  what  the  attorney 
did  during  the  absence  of  the  principal  was  the  principal's  act.) 

Here,  if  Macdonald  had  been  appointed  to  act  merely  as  attorney 
for  Kernan,  he  would  have  taken  out  probate,  as  Kernan  himself 
would  have  done  if  in  England ;  not  administration  cum  teata- 
mento  annexo.  If,  then,  Macdonald  has  continued  to  be  adminis- 
trator ever  since  the  death  of  Kernan,  the  plaintiff  must  be 
nonsuited  upon  the  evidence ;   and,  even  if  his  administration 

(1)  6  K.  E.  596  (3  Bos.  &  P.  26).      v.  Hannay,  7  Ves.  460. 
See  Rains/rn-d  v.    Taynton,  Tayntm  (2)  4  Hagg.  Ecc.  Rep.  360. 
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SnwERKBOP  ceased  with  Eeman's  life,  the  plaintiff  cannot  succeed  on  the  first 
Dav.  *count,  and  must  recover,  on  the  second,  only  so  much  interest 
[  *63i  ]  as  accrued  after  Keman's  death.  But  the  judgment  ought  to 
be  arrested,  because  it  appears,  from  the  body  of  the  declaration, 
that  Eeman  never  was  executor,  and,  from  the  declaration  and 
profert,  that  Macdonald,  who  took  out  administration  with  the 
will  of  Fox  annexed  for  the  benefit  of  Keman,  really  was  the 
party  acting  as  Fox's  representative. 

Cur.  adv.  wit. 

Lord  Denman,  Ch.  J.,  in  this  Term  (June  14th),  delivered  the 
judgment  of  the  Court  : 

This  was  an  action  by  the  plaintiff,  describing  himself  as 
administrator,  with  the  will  annexed  of  Hubert  Fox,  of  the 
goods  left  unadministered  by  Owen  Keman,  who  was  executor 
of  Hubert  Fox,  and  who  was  alleged  to  have  proved  the  will  by 
Allan  Macdonald,  his  attorney,  to  whom,  as  such  attorney, 
administration  with  the  will  annexed,  for  the  benefit  of  the 
said  Owen  Eernan,  was  granted,  which  Owen  Eeman  ie  since 
deceased,  having  left  Macdowall  and  Hewlings  his  executors; 
and  that  on  Macdowall's  death  plaintiff  took  out  administration 
with  the  will  of  Hubert  Fox  annexed  for  the  benefit  of  Hewlings. 
The  first  count  states  that  the  defendants  were  indebted  to 
Owen  Eeman,  as  executor  as  aforesaid,  for  interest  of  money 
forborne  by  him  as  such  executor,  and  lays  the  promise  to 
Owen  Eernan  as  such  executor.  The  second  count  states 
that  the  defendants  were  indebted  to  the  plaintiff,  as  such 
administrator,  for  interest  of  money  forborne  by  him  as  such 
administrator,  and  lays  the  promise  to  the  plaintiff  as  such 
administrator.  Profert  is  made  of  the  letters  of  administration 
both  to  Macdonald  and  to  the  plaintiff. 
[  632  ]  The  first  plea  traverses  the  being  indebted  to  Owen  Eeman 

as  such  executor.     The  second  traverses  the  promise  to  Owen 
Eeman.     The  third  traverses  the  promise  to  the  plaintiff. 

The  question  in  the  cause  is,  what  is  the  legal  effect  of  these 
different  letters  of  administration. 

We  are  of  opinion  that,  by  the  first  grant,  Allan  Macdonald 
became  the  legal  representative  of  Hubert  Fox  during  the  life  of 
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Owen  Eeman,  or,  at  all  events,  until  he  should  himself  take  out  suwbrkbop 
probate,  which  he  never  did;  but  that  on  the  death  of  Owen  ^^y. 
Eernan  that  grant  was  ipso  facto  at  an  end,  and  the  subsequent 
grant  to  the  plaintiff  is  good.  The  consequence  is,  that  the 
plaintiff  is  entitled  to  recover  on  the  second  count  all  interest 
accruing  subsequent  to  the  grant  to  him ;  and  the  rule  mnst  be 
absolute  to  reduce  the  verdict  on  that  count  to  that  amount. 
But  the  defendants  are  entitled  to  a  verdict  on  both  the  issues 
on  the  first  count,  because  the  defendants  never  were  indebted 
to  Owen  Eernan  as  executor  for  interest,  nor  promised  him  as 
executor.  Their  debt  and  their  promise  in  law  for  interest 
during  Owen  Eernan's  life  was  to  Allan  Macdonald,  as  adminis- 
trator, and  not  to  Owen  Eernan.  This  appears  on  the  face 
of  the  declaration  itself,  and  therefore  would  be  a  ground  for 
arresting  the  judgment  on  the  first  count;  but,  as  we  are  of 
opinion  that  the  issues  on  that  count  are  proved  in  favour  of 
the  defendant,  the  rule  will  be  absolute  to  enter  the  verdict 
accordingly. 

Rule  absolute,  to  enter  a  verdict  for  the  defendants 
oil  the  first  tioo  issues ;  for  the  ^ylainViff  on  the 
other  two,  with  204Z.  18«.  5d,  damages. 


REG.  V.  The  MAYOR,  ALDERMEN,  and  BURGESSES        was. 

jHiU!  13 

OF  THE  City  and  Borough  of  NORWICH  (1).  —  ' 

(8  Adol.  &  Ellis,  633-^37.)  ^  ^^^  ^ 

The  steward  of  a  borough,  removed  under  stat.  5  &  6  Will.  IV.  c.  76  (2), 
demanded  compensation  under  sect.  66,  as  for  an  office  held  for  life.  The 
town  coimcil  allowed  compensation  as  for  an  annual  office  only.  The 
Lords  of  the  Treasury,  on  appeal,  and  after  hearing  the  parties,  awarded 
compensation  on  the  former  principle.  On  motion  for  a  iiuindamus  to 
the  corporation  to  execute  a  compensation  bond,  there  appeared  evidenoe, 
on  the  one  hand,  that  the  office  was  not,  legally,  holden  for  life,  and,  on 
the  other,  that  it  had  usually  been  so  holden,  and  that  the  appointment 
was  accepted  on  that  understanding. 

Held  that,  under  sect.  66,  the  Lords  of  the  Ti-easury  were  not  bound 

(1)  Cited  by  Blackburn,  J.  in  (2)  Repealed  by  the  Municipal 
R,  V.  Poor  Law  Board  (1873)  L.  B.  Corporations  Act,  1882  (45  &  46  Vict. 
6  Q.  B.  785,  789.— E.  C.  c.  50),  s.  5.— R.  C. 
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Beo.  to  consider  only  the  legal  tenure,  but  might,  referring  to  the  drcumstanoeft 

^'  of  the  case,  award  compensation  as  for  an  office  held  for  life. 

kcov^^^  The  steward  had  received  a  small  annual  sum  for  holding  a  corporation 

KoRWiOH.  court.    It  was  paid  by  the  sheriffs,  and  not  out  of  the  borough  fund; 

but  he  held  the  court  as  steward.     Held,  that  compensation  might  be 
given  him  in  respect  of  this  emolument. 

A  RULB  nm  was  obtained  in  last  Easter  Term  for  a  mandamvs 
to  the  corporation  of  Norwich  to  execute  a  compensation  bond  to 
F.  Kelly,  Esquire,  under  stat.  6  «k  6  Will.  IV.  c.  76,  s.  67,  for 
the  office  of  steward  of  that  borough. 

It  appeared,  on  affidavit,  that  he  was  appointed  to  that  office 
in  February,  1881,  and  removed  from  it  by  the  town  council, 
without  reason  assigned,  in  January,  1886.  He  thereupon 
demanded  compensation,  under  sect.  66  of  the  Act,  stating  the 
particulars  and  amount  of  his  claim,  which  was  founded  on  the 
assumption  that  the  office  was  one  usually  holden  for  life.  The 
town  council  passed  a  resolution,  which  they  communicated 
to  him  in  answer,  declaring  that  the  office  was  only  annual,  and 
fixing  the  compensation  at  two  thirds  of  the  sum  which  they 
considered  the  amount  of  one  year's  salary  and  emoluments. 
He  thereupon  appealed  to  the  Lords  of  the  Treasury,  and  stated 
in  his  memorial,  as  to  the  suggestion  of  the  office  being  only 
annual,  that  he  was  not  aware  of  any  thing  in  the  statutes, 
charters,  or  usages  of  the  city,  supporting  such  an  allegation ; 
but  that,  if  deemed  material,  its  correctness  might  be  tried 
[  ^034  ]  by  a  *legal  tribunal.  He  referred,  however,  to  sect.  66  of  stat. 
5  &  6  Will.  lY.  c.  76,  which  directs  that,  in  assessing  compensa- 
tion to  a  person  removed  from  office,  regard  shall  be  had  *'  to 
the  manner  of  his  appointment  to  the  said  office,  and  his  term 
or  interest  therein,  and  all  other  circumstances  of  the  case:  " 
and  he  further  cited  a  minute  formerly  made  by  the  Lords  of 
the  Treasury  with  reference  to  that  section  (i),  expressing  their 
opinion  (as  to  claims  by  town-clerks)  that,  ''In  all  cases  where 
such  officer  held  his  office  for  life,  or  where  the  usage  has  been 
such  as  to  raise  a  just  expectation  that  the  office  should  continue 
for  the  life  of  the  holder,  a  compensation  of  not  less  than  two 
thirds  of  his  profits  may  be  granted  to  such  officer,  estimated 
upon  the  principles  stated  in  the  commencement  of  this  minute, 
(1)  See  Exjtarte  Lee,  7  Ad.  &  £1.  139. 
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and  calculated  upon  an  average  of  his  just  emoluments  for  the         Bbo. 
five  years  previous  to  the  first  of  January,  1835."    The  memorial    thb  Mayor, 
alleged  that  the  usage  and   understanding  had  always  been,     kobwich 
that  the  appointment  of  steward  was  for  life,  or  until  resigna- 
tion or  promotion :  and  it  further  stated  that  Mr.  Kelly,  when 
he  accepted  the  office,  had  been  led  to  believe  that  the  tenure 
was  as  above  mentioned,  and  would  not  otherwise  have  taken  it. 

The  Lords  of  the  Treasury,  after  hearing  all  parties,  awarded 
an  annual  sum  as  compensation.  Part  of  their  minute  was  as 
follows.  "  It  does  not  appear  necessary,  so  far  as  the  decision 
of  this  board  is  concerned,  to  investigate  what  may  have  been 
the  precise  legal  tenure  of  the  office.  It  is  admitted  by  the 
town  council  that,  whatever  may  have  been  the  legal  right 
of  the  corporation,  it  was  not  exercised ;  and  no  instance  is 
attempted  "i^to  be  adduced  of  the  steward  having  been  removed  [  *635  ] 
from  office,  or  ceasing  to  hold  it,  except  for  death  or  with 
his  own  consent.  On  these  grounds,  my  Lords  consider  that 
Mr.  F.  Kelly  had  a  just  expectation  that  he  would  not  be 
deprived  of  his  office  except  with  his  own  consent."  The 
minute  specified  the  items  of  claim  allowed,  among  which  was 
a  sum  received  annually  for  holding  the  sheriffs'  courts.  The 
town  council  presented  a  memorial  remonstrating  against 
the  allowance  ;  but  the  Lords  Commissioners  refused  to 
re-open  the  case.  A  bond  to  secure  the  compensation  was 
then  demanded,  but  withheld  under  circumstances  amounting 
to  a  refusal. 

The  affidavits  in  opposition  stated  the  practice  to  have  been, 
that  at  certain  meetings  of  the  corporation,  held  annually  on 
the  Brd  of  May,  the  recorder,  steward,  town  clerk,  and  other 
officers,  were  elected,  their  names  were  read  over,  and  they 
were  considered  as  appointed  till  the  next  8rd  of  May.  Entries 
in  the  corporation  books  were  also  referred  to,  showing  appoint- 
ments made  for  a  year ;  and  it  appeared  that,  from  the  time  of 
Queen  Anne,  re-appointments  of  the  steward  from  year  to  year 
had  been  regularly  minuted.  It  was  further  alleged  that  the 
sum  received  by  the  steward  for  presiding  as  assessor  in  the 
sheriffs'  courts  was  paid  by  the  sheriffs  out  of  their  own,  and 
not  the  corporate,  funds. 
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Bbo.  B.  Andrews,  Axistin,  and  Pcdmer,  now  showed  cause : 

Thk  Mayob,      The  Lords  of  the  Treasury  should  have  ascertained  whether 
Nob'wich.     this  was  an  office  for  life  or  merely  annual.    According  to 
sect.  66  of  stat.  5  &  6  Will.  lY.  c.  76,  the  manner  of  appoint- 
ment to  the  office,  and  the  '*  term  or  interest "  therein,  must  be 
considered  in  assessing  compensation. 

[  •686  ]  (LoBD  Dbnman,  Ch.  J. :  The  Lords  of  the  *Treasury  are  not 

required  to  investigate  the  tenure.) 

They  must  make  their  order  conformably  to  the  Act.  If  the 
tenure  may  be  disregarded,  the  town  council  or  Treasury  have 
power  to  enlarge  the  party's  interest.  The  Treasury  order  is 
binding  on  a  mere  question  of  amount ;  but  the  Act  does  not 
make  it  so  as  to  title.  That  this  office  was  in  fact  annual  is 
evident  from  the  affidavits.  The  payments  for  holding  the 
sheriffs'  courts  did  not  come  out  of  the  borough  fund,  and 
therefore,  according  to  the  judgment  of  this  Coubt  in  Regina 
V.  The  Corporation  of  Poole  (i),  "  there  would  be  an  incongruity, 
almost  an  injustice,  in  making  that  fund  chargeable  with  any 
compensation  for  the  loss  of  it." 

Sir  J.  Campbell,  Attorney-General  (with  whom  were  Sir  F^ 
Pollock  and  Sir  W.  W.  FoUett),  contra: 

The  Court  cannot  now  enter  into  discussion  as  to  the  tenure 
of  the  office,  or  the  propriety  of  the  compensation  ordered  by 
the  Lords  Commissioners.  The  whole  question  is,  whether  they 
had  jurisdiction :  Regina  v.  The  Corporation  of  Poole  (i),  Regina 
V.  The  Mayor,  dtc.,of  Bridgewater  (2) :  if  they  had,  their  decision 
as  to  the  quantum  is  conclusive.  The  Legislature  clearly 
intended  that,  in  a  case  of  this  kind,  where  it  has  been  the 
understanding  of  all  parties  that  an  office  was  to  be  held  during 
life  or  good  behaviour,  compensation  should  be  given  as  if 
the  tenure  had  been  strictly  such. 

(He  was  then  stopped  by  the  Court.) 

(1)  7  Ad.  &  El.  738.  (2)  45  E.  E.  476  (6  Ad.  &  El.  339). 
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LoBD  Denman,  Gh.  J. :  Rko. 

r. 

The  judgment  of  the  Lords  Commissioners  is  the  same,  in    ThkMatob, 

ScC     OF 

effect,  as  if  they  had  *said,  ''We  do  not  find  that  there  is  a  Norwich. 
legal  tenare  of  this  office  for  life ;  but  there  is  an  interest  [  *687  ] 
equivalent  to  that :  "  and  they  grant  compensation  accordingly. 
They  have  jurisdiction  in  the  case;  and  therefore  I  do  not 
know  that  we  should  interfere  if  we  thought  their  decision 
wrong:  but  I  am  of  opinion  that  it  was  right.  As  to  the 
sheriffs'  court,  it  was  a  court  of  the  corporation ;  and,  if  the 
payments  in  respect  of  it  were  an  emolument  fairly  attached 
to  this  corporate  office,  it  was  a  proper  subject  of  compensation. 

LiTTLEDALE,  J.  : 

The  Lords  of  the  Treasury  are  to  consider  all  the  circum- 
stances of  the  case.  Here  the  circumstances  were  such  as 
enabled  them  to  give  compensation,  as  if  the  office  had  been 
for  life.  It  lay  in  their  discretion  to  award  such  compensation 
if  they  thought  proper. 

Pattbson,  J. : 

I  entirely  agree  that  the  Lords  of  the  Treasury  had  juris- 
diction, and  that  they  came  to  a  right  decision,  supposing  that 
this  Court  had  power  to  review  their  decision,  which  I  by  no 
means  intend  to  say  they  have. 

Williams,  J.  concurred. 

Rvle  ahsolvte. 


DOE  D.  JAMES  HINTON  BAVEKSTOCK  v.  EOLFE  (1).    ^  ^^'f- ,, 

^   '       Nov,  17,  18. 

(8  AdoL  &  Bllie,  650—673;  S.  C.  3  N.  &  P.  648;  7  L.  J.  (N.  S.)  a  B.  251.)  1838. 

May  4. 
In  a  conYeyance  of  lands  a  limitation  without  consideration  is  void  as       Juw  14. 

against  a  subsequent  purchaser  for  good  consideration,  being  fraudulent  

under  stat  27  Eliz.  c.  4.  [  660  ] 

The  concurrence  of  a  necessary  party,  in  the  conveyance  containing 
such  limitation,  does  not  amount  to  a  consideration  vrhere  the  limitation 
is  shown,  by  circumstances  apparent  on  the  face  of  the  conveyance,  and 

(1)  See  now  the  Voluntary  Conveyances  Act,  1893  (56  &  57  Vict.  c.  21). 
— E.  C. 


688  1888.     Q.  B.    8  AD.  &  EL.  650—651.  .  [r.b. 

Doe  d.  of  other  oonveyanoes  forming  part  of  the  transaction,  not  to  have  been 

Baybbstogk  made  for  the  benefit,  or  at  the  desire,  of  that  party,  and  the  concorrenoe 

BoLFE.  ^'  ^^  P&ity  does  not  appear  to  have  been  a  part  of  the  oontract  at 

the  time. 

Therefore,  where  H.,  tenant  for  life  of  copyhold,  and  B.  remainder- 
man in  tail,  with  remainder  to  H.  in  fee,  intending  to  join  in  an  absolute 
sale  of  the  property  to  L.,  suffered  a  recoYery  to  the  use  of  H.  for  life, 
remainder  to  B.  for  life,  remainder  to  the  right  heirs  of  the  survivor ; 
and  then  joined  in  surrendering  to  L.,  a  purchaser  for  valuable  con- 
sideration, in  fee:  it  was  held,  that  the  contingent  remainder  was  void 
against  L.,  though,  had  it  been  good,  it  would  not  have  passed  to  L.  by 
the  surrender.  Especially  as,  with  respect  to  a  moiety,  the  object  of 
the  conveyance  appeared  to  be  to  effect  a  sale  of  the  whole  interest,  in 
pursuance  of  an  earlier  marriage  settlement.     But 

Held,  that  the  recovery  was  not  totally  void,  and  therefore  that  the 
entail  was  barred,  and  L.  took  the  use  resulting  to  B.  in  fee. 

Ejectment  for  copyhold  lands  (i)  in  Essex.  On  the  trial 
before  Yaughan,  J.,  at  the  Essex  Spring  Assizes,  1884,  the 
following  facts  appeared. 

James  Hinton  Baverstock,  the  lessor  of  the  plaintiff,  was  the 
son  of  James  Baverstock  and  his  wife  Jane  Baverstock,  and  was 
the  only  son  who  survived  them.  James  Bolfe,  the  defendant, 
claimed  through  John  Letch,  by  purchase. 

16th  May,  1778.  The  premises  being  vested  in  John  Hinton 
for  life,  remainder  to  his  only  child  Jane  Baverstock  in  tail, 
remainder  to  John  Hinton  in  fee,  John  Hinton,  James  Baver- 
stock, and  his  wife  the  said  Jane  Baverstock,  on  the  day 
aforesaid  (the  said  Jane  being  first  solely  and  separately  examined, 
&c.),  surrendered  the  same  to  a  tenant,  that  a  recovery  might 
be  suffered  according  to  the  custom,  which  tenant  was  thereon 
admitted,  and  a  recovery  suffered,  to  the  use  of  John  Hinton 
I  *66i  ]  and  his  assigns  for  life,  and  after  his  decease  *to  the  use  of 
Jane  for  life,  and,  after  the  decease  of  the  survivor  of  the  two, 
to  the  use  of  thjB  heirs  of  the  survivor  for  ever.  Admission  was 
given  accordingly. 

16th  May,  1778.  Upon  the  surrender  of  John  Hinton, 
James  Baverstock  and  Jane  Baverstock,  in  performance  of  the 
covenant  of  John  Hinton  in  the  marriage  settlement  of  Jane, 
dated  9th  October,  1769  (2),  a  recovery  was  suffered  of  one 

(1)  The    action   was    brought   to      abandoned, 
recover  also  some  freehold   lands;  (2)  P.  691,|X»<. 

but    this   part   of   the    claim   was 
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undivided  moiety  of  the  premises,  to  the  use  of  the  trustees       DoBd. 

Bay  KR8T00K 

of  that  settlement,  Charles  Blackstone  and  Thomas  Baverstock,  «. 

in  fee,  in  trust  for  the  use  of  James  for  life,  remainder  in  trust  Ro^'^- 
for  the  use  of  Jane  for  life,  remainder  in  trust  for  the  use  of 
Thomas  Baverstock  (the  eldest  son  of  James  and  Jane),  John 
James  Baverstock,  Jane  Baverstock,  Mary  Baverstock,  and 
Frances  Baverstock,  and  all  other  child  or  children  of  James 
and  Jane  Baverstock,  in  such  shares,  &c.,  as  the  survivor  of 
them,  James  and  his  wife  Jane,  should  appoint,  and,  in  default, 
and  subject  thereto,  in  trust  for  the  use  of  Thomas,  the  eldest 
son,  in  tail,  remainder  to  John  James,  the  second  son,  in  tail, 
remainder  to  the  third,  fourth,  &c.,  and  all  other  sons  succes- 
sively in  tail,  remainder  in  trust  for  the  daughters  equally, 
as  tenants  in  common,  and  the  heirs  of  their  bodies,  with  cross 
remainders,  remainder  to  the  heirs  of  Jane  the  wife ;  with  power 
to  the  trustees,  at  the  request  of  James  and  Jane  his  wife, 
to  sell  and  surrender  the  said  moiety,  and  apply  the  proceeds 
in  the  purchase  of  other  lands,  &c.,  of  equal  value,  to  be 
conveyed  to  the  said  trustees  in  trust  for  the  same  uses  as  the 
said  surrendered  moiety;  and  with  power  to  John  Hinton, 
James  Baverstock,  and  the  trustees,  unanimously,  to  avoid  the 
uses  and  create  fresh  ones  by  surrender.  The  trustees  were 
admitted  accordingly. 

27th  June,  1778.    John  Hinton,  James  Baverstock,  and  Jane       [  652  j 
his  wife,  surrendered  an  undivided  moiety  of  the  premises  to 
John  Letch  in  fee. 

27th  June,  1778.  Charles  Blackstone  and  Thomas  Baverstock 
(the  trustees),  at  the  request  of  James  Baverstock  and  Jane  his 
wife,  surrendered  an  undivided  moiety,  and  James  and  Jane  did 
remise,  release,  and  quit  claim  thereto,  to  John  Letch  in  fee. 

6th  July,  1778.  John  Letch  was  admitted  to  both  moieties, 
to  hold  in  fee. 

This  was  a  bond  fide  purchase  of  the  whole  by  John  Letch ; 
and  he,  or  those  claiming  through  him,  had  been  in  possession 
ever  since.  John  Hinton  died  in  1802,  James  Baverstock  in 
1815,  Jane  Baverstock  in  1885.  It  was  contended,  on  the  part 
of  the  defendant,  that,  as  he  claimed  through  a  bond  fide 
purchase,  the  contingent  remainder  reserved  to  the  heir  of  the 

B.R. — VOL.  XLVII.  44 
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DoBd.      Borvivor  of  the  two,  James  Baverstock  and  Jane  his  wife,  by  the 
Baysbstook 

V.  limitations  of   the  recovery  of  16th  May,   ITTS,  first   above 

BoLFB.      mentioned,  was  voluntary,  and  therefore  fraadnlent  and  void. 

The  earlier  deeds  relating  to  the  property  were  put  in,  to 
illustrate  the  intention  of  the  parties  to  this  recovery*  On  these 
deeds,  the  facts  appeared  as  follows. 

26th  April,  1680.  Francis  Bridge  was  admitted  to  hold  as 
tenant  in  fee,  and  surrendered  to  the  use  of  himself  and  Martha, 
his  wife,  for  their  lives  and  the  life  of  the  longer  liver,  remainder 
to  the  use  of  his  right  heirs.  Admission  of  Francis  and  Martha 
accordingly. 

Francis   Bridge  died,  leaving   two  daughters,  co-heiresses» 
Mary  the  wife  of  Edward  Hinton,  and  Sarah  the  wife  of  Philip 
Betts.    Martha  Bridge,  who  survived  Francis,  died  at  some 
time  before  29th  May,  1732. 
[  653  ]  As  to  Mary  Hinton's  moiety,  the  following  facts  appeared. 

29th  May,  1782.  Mary  Hinton  was  admitted  to  the  moiety» 
as  co-heiress,  to  hold  in  fee ;  and  she  and  her  husband  Edward 
Hinton  surrendered  to  the  use  of  Mary  Hinton  for  life,  remainder 
to  the  use  of  Edward  Hinton  for  life,  remainder  to  the  use  of  the 
heirs  of  the  body  of  Mary  Hinton  by  Edward  Hinton,  remainder 
to  the  use  of  the  right  heirs  of  Mary  Hinton.  Admission  of 
Mary  to  hold  for  her  life. 

Edward  Hinton  and  Mary  Hinton  both  died  at  some  time 
before  19th  May,  1746,  leaving  cm  only  child,  Martha  Hinton. 

19th  May,  1746.  Martha  Hinton  was  admitted  to  the  moiety, 
to  hold  to  her  and  the  heirs  of  her  body. 

80th  and  81st  July,  1746.  By  lease  and  release,  reciting  an 
intended  marriage  between  Martha  Hinton  and  John  Hinton 
(her  cousin),  Martha  Hinton  covenanted  to  surrender  the  copy- 
hold moiety  which  she  had  in  possession,  and  also  her  remainder 
expectant  in  the  copyhold  moiety  of  Sarah  Betts  (her  aunt),  to 
trustees,  to  certain  uses,  which  corresponded  substantially  with 
the  limitations  of  the  recovery  next  herein  set  out. 

1st  August,  1746.  Martha  Hinton  suffered  a  recovery  of  the 
copyhold  moiety  of  which  she  was  possessed,  to  the  use  of 
herself  until  her  intended  marriage  with  John  Hinton,  remainder 
to  the  use  of  herself  for  life,  remainder  to  the  use  of  the  said 
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John  Hinton  for  life,  remainder  to  the  use  of  the  children  of  the       doe  d. 
marriage  as  she  should  appoint,  remainder  (in  default,  &c.)  to      ^^™''"^* 
the  heirs  of  her  body  by  John  Hinton,  remainder  to  the  use  of       Rolfb. 
the  right  heirs  of  the  survivor  of  the  two,  John  and  Martha 
Hinton,  for  ever.     Admission  of  *Martha    to   hold   till   the       [  '664  ] 
marriage,  and  afterwards  for  life. 

Martha  Hinton  married  John  Hinton  on  11th  December, 
1746.  She  died  in  July,  1761,  without  having  made  any 
appointment,  leaving  her  husband  surviving,  and  two  daughters 
by  him,  Jane  Hinton  and  Martha  Hinton,  both  infants. 

4th  June,  1762.  John  Hinton  was  admitted  tenant  for  life  of 
the  moiety. 

9th  October,  1769.  By  indenture  of  this  date,  reciting  an 
intended  marriage  between  Jane  Hinton  and  James  Baverstock, 
John  Hinton,  her  father,  covenanted,  when  Jane  Hinton  should 
have  attained  the  age  of  twenty-one,  to  surrender  a  moiety  of 
the  copyhold  to  the  use  of  James  Baverstock  for  life,  remainder 
to  the  use  of  Jane  Hinton  for  life,  remainder  to  the  use  of  the 
children  of  the  marriage,  as  the  survivor  of  the  two,  James 
Baverstock  and  Jane  Hinton,  should  appoint,  remainder  to  the 
use  of  the  heirs  of  the  body  of  Jane  Hinton  by  James  Baverstock,. 
remainder  to  the  use  of  the  right  heirs  of  Jane  Hinton ;  with 
power  to  the  trustees,  parties  to  the  indenture  (Charles  Black- 
stone  and  Thomas  Baverstock),  at  the  request  of  James  and 
Jane,  to  sell  the  copyhold,  and  apply  the  proceeds  in  the  purchase 
of  other  lands,  &c.,  of  equal  value,  to  be  conveyed  to  the  said 
trustees,  for  the  like  trusts  as  before  limited ;  and  with  power  to 
John  Hinton,  James  Baverstock,  and  the  trustees,  unanimously, 
to  avoid  the  uses  and  create  fresh  ones.  Jane  Hinton  was  not 
a  party  to  this  deed.  The  surrender  of  16th  May,  1778  (ante, 
p.  688),  was  stated,  in  the  conveyance  to  trustees  of  that  date,  to 
have  been  made  in  pursuance  of  the  above  mentioned  covenant. 

Jane  Hinton  married  James  Baverstock  on  10th  October,  ^1769.       [  *655  ] 
Martha  Hinton,  her  sister,  died  an  infant  and  unmarried,  in 
June,  1776. 

16th  May,  1778.  Jane  Baverstock  was  admitted  to  the 
moiety,  to  hold  to  her  and  the  heirs  of  her  body  after  the 
death  of  John  Hinton. 

44 — 2 
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Dob  d.  The  effect  of  which  was,  that  this  moiety  was  limited  to  John 

^  Hinton  for  life,  remainder  to  Jane  Baverstock  in  tail,  remainder 

RoLPt.      t^  JqIj^  Hinton  in  fee. 

As  to  Sarah  Betts's  moiety,  the  following  facts  appeared. 

29th  May,  17S2.  Sarah  Betts  was  admitted  to  hold  the 
moiety  in  fee.  After  which  she  and  her  husband  Philip  Betts 
surrendered  to  the  use  of  Sarah  for  life,  remainder  to  the  use  of 
Philip  for  life,  remainder  to  the  use  of  the  heirs  of  the  body  of 
Sarah  by  Philip  Betts,  remainder  to  the  use  of  the  right  heirs 
of  Sarah.    Admission  of  Sarah  Betts  to  hold  for  life. 

14th  June,  1736.  Philip  Betts  and  Sarah  Betts  suffered  a 
recovery  of  the  moiety,  to  the  use  of  Quarles  Harris  to  secure 
5501.  and  interest  (i) ;  and,  subject  thereto,  to  the  use  of  Sarah 
for  life,  remainder  to  Philip  for  life,  remainder  to  the  right 
heirs  of  Sarah  for  ever.  Admission  of  Philip  and  Sarah  Betts 
accordingly. 

11th  January,  1789.  Philip  Betts  and  Sarah  Betts  sur- 
rendered the  moiety  to  the  use  of  Sarah  for  life,  remainder 
to  the  use  of  Philip  for  life,  remainder  to  the  use  of  the  before 
mentioned  Edward  Hinton  and  his  wife  Mary  Hinton  (only 
sister  of  Sarah  Betts)  in  fee. 

Philip  Betts  and  Sarah  Betts  both  died  before  19th  May, 
1758;    before    which   time,   also,   Edward   Hinton  and  Mary 
Hinton   died,   leaving  only  one  child,   the   before   mentioned 
Martha  Hinton,  wife  of  John  Hinton. 
£  656  ]  19th  May,  1758.     Martha  Hinton  was  admitted  to  the  moiety 

to  hold  in  fee. 

Martha  Hinton  died  in  July,  1761,  leaving  only  two  children, 
the  before  mentioned  Jane  Hinton  and  Martha  Hinton,  infants, 
her  co-heiresses. 

4th  June,  1762.  The  daughters,  Jane  Hinton  and  Martha 
Hinton,  were  admitted  to  the  moiety,  by  guardian,  to  hold 
each  a  moiety  of  the  moiety  in  fee. 

Jane  Hinton  married  the  before  mentioned  James  Baver- 
stock 10th  October,  1769.  Martha  Hinton  died  an  infant,  and 
unmarried,  in  June,  1776. 

(1)  It  did  not  appear  what  became  of  this  mortgage;  probably  payment 
was  presumed. 
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7th  July,  1777.    Jane  Baverstock  (late  Hinton)  was  admitted  to       dob  <l 
her  sister  Martha  Hinton's  moiety  of  the  moiety,  to  hold  in  fee.  r. 

16th  May,  1778.  James  Baverstock  and  his  wife  Jane  ^'''■- 
Baverstock,  in  performance  of  the  covenants,  &c.,  of  Jane 
Baverstock's  mother,  Martha  Hinton,  in  her  marriage  settle- 
ment of  81st  July,  1746  (for  which  see  p.  690,  ante),  surrendered 
the  moiety  to  the  use  of  the  father  of  Jane  Baverstock,  John 
Hinton,  for  life  ;  remainder  to  Jane  Baverstock  and  the  heirs  of 
her  body;  remainder  to  the  heirs  of  John  Hinton  for  ever. 
Admissions  of  John  Hinton  and  Jane  Baverstock  accordingly. 

The  effect  of  which  was  that  this  moiety,  like  the  other,  was 
limited  to  John  Hinton  for  life,  remainder  to  Jane  Baverstock 
in  tail,  remainder  to  John  Hinton  in  fee. 

Then  followed  the  deed  of  16th  May,  1778,  above  first 
mentioned. 

A  verdict  was  found  for  the  plaintiff ;  and  leave  was  reserved 
to  move  to  enter  a  nonsuit.  In  Easter  Term,  1886,  SpanHe, 
Serjt.  obtained  a  rule  accordingly. 

In  Michaelmas  Term  last  (i), 

Thesiger,  Piatt,  and  C,  R.  Turner  showed  cause.     *     *     *  [  «S7  ] 

Spankie,  Serjt.,  ChanneU  and  Tomlinson,  contra.     *     ♦     *  [  659  ] 

Cur.  adv,  vtdt. 

Lord  Denman,  Gh.  J.,  in  the  ensuing  Term,  mentioned  this  case,        [  ^^^  J 
and  said  that  the  Court  wished  it  to  be  re-argued  by  one 
counsel  on  each  side,  as  to  the  following  point : 

John  Hinton  being  tenant  for  life,  remainder  to  Mrs.  Baver- 
stock in  tail,  remainder  to  John  Hinton  in  fee,  a  surrender  is 
made  and  recovery  suffered  (16th  May,  1778)  to  the  use  of  John 
Hinton  for  life,  remainder  to  the  use  of  Mrs.  Baverstock  for  life, 
remainder  to  the  use  of  the  right  heirs  of  the  survivor.  The 
lessor  of  the  plaintiff  is  heir  to  the  survivor,  and  also  issue  in 
tail.  If  that  recovery  be  void,  he  is  entitled  as  issue  in  tail, 
because  his  mother's  estate  tail  was  never  barred;  if  that 
recovery  and  the  uses  of  it  stand  good,  he  is  entitled  as  heir  to 

(1)  November    17th   and   18th,    1837,    before   Lord   Denman,  Ch.   J., 
Patteeon,  Williams,  and  Coleridge,  J  J. 
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Dob  d.       the  survivor,  because  the  contingent  remainder  could  not  pass 

V.  to  Letch.    Therefore,  to  entitle  the  defendant  to  a  verdict,  it 

BoLFE.       Toaxxst  be  shown  that  the  recovery  is  good  so  as  to  bar  the  entail, 

and  yet  the  uses  void. 
[  ^s  ]  Accordingly,  the  case  was  further  argued  in  Easter  Term, 

1888  (1). 

C.  R.  Turner  for  the  plaintiff : 

(Patteson,  J. :  Supposing  the  declared  uses  to  be  void,  can 
the  recovery  stand  ?  And,  if  the  recovery  fails  with  the  uses, 
the  tenancy  in  tail  remains.) 

If  no  uses  were  declared  of  which  the  Court  can  take  notice, 
the  recovery  is  ineffectual,  and  there  is  no  fee  simple. 

(Patteson,  J. :  Is  there  any  authority  to  show  whether,  where 
uses  have  actually  been  declared,  which  prove  void,  the  whole 
conveyance  is  avoided  ?) 

In  Fitzjames  v.  Moys  (2)  tenant  in  tail  suffered  a  recovery  and 
declared  the  use  by  deed  to  his  cousin  (through  whom  plaintiff 
claimed)  and  her  heirs  after  his  death ;  afterwards  he  sold  the 
lands  to  another  cousin,  the  defendant,  for  1,000/.,  without 
notice  of  the  first  conveyance,  and,  on  a  trial  at  Bar,  the  Court 
said  that  the  first  conveyance  might  be  fraudulent  within  the 
statute  of  Elizabeth,  and  it  was  so  found. 

(Patteson,  J. :  Was  any  person  party  to  that  suit,  who  could 
have  taken  under  the  entail?  If  nothing  is  stated  on  that 
subject,  it  does  not  appear  that  the  defendant  may  not  have  had 
sufScient  title,  although  no  valid  recovery  had  been  suffered.) 

It  is  sufficient  for  the  lessor  of  the  plaintiff  here  to  stand  upon 
the  uses  declared.  The  recovery  and  surrender  to  uses  consti- 
tute one  entire  conveyance :  Stevens  d.  Costard  v.  Winning  (3), 
5  Cruise's  Dig.  461,  4th  ed.  If  therefore  the  conveyance  stands 
good,  its  operation  will  be  determined  by  the  intention  of  the 
[  *664  ]  parties,  as  disclosed  by  the  deed  of  uses.  If  the  *uses  are  void, 
the  Court  will  not  suppose  a  resulting  use  which  would  supersede 

(1)  May  4th.  Before  Lord  Denman,  (2)  1  Sid.  133. 

Ch.  J.,  Patteson,  and  Coleridge,  JJ.  (3)  2  WOb.  219. 
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the  expressed  ones,  and  the  clear  intention.     The  conveyance       Dosd. 
is  wholly  good,  or  wholly  void.    But   the   uses   are   good  at  ^^ 

law  ;  though,  if  the  parties  have  declared  such  uses  that  a  sale       ^i-^"- 
cannot  be  effected,  that  may  be  a  ground  for  applying  to  a  court 
of  equity. 

SpanHe,  Serjt.  contra : 
The  declaration  of  void  uses  does  not  make  the  recovery 
invalid  for  the  purpose  of  giving  title  to  the  defendant.  The 
statute  of  Elizabeth  renders  fraudulent  conveyances  void  only 
as  against  those  who  may  be  prejudiced  by  them ;  it  does  not 
alter  the  law  in  other  respects,  as  between  the  parties  to  the 
conveyance.  Many  authorities  show  that  a  deed  may  be  good 
for  some  purposes,  though  bad  for  others :  Pigot's  case  (i) ; 
1  Shepp.  Touchst.  71,  c.  4,  8th  ed. ;  Greenwood  v.  Bishop  of 
London  (2) ;  Doe  d.  Thompson  v.  Pitcher  (8) ;  Winchcomhe  v. 
Bishop  of  Winchester  (4)  ;  Anxmymous  case  in  Style  (5) ;  Veale 
V.  Priour  (6) ;  in  which  last  three  cases  fraudulent  conveyances 
are  expressly  adverted  to.  The  recovery  is  independent  of  the 
declaration  of  uses  ;  it  is  from  the  recovery  that  the  uses  are  to 
arise  ;  and,  if  none  or  void  ones  only  are  declared,  a  fee-simple 
results  to  the  tenant  in  tail.  Leb,  Ch.  J.  says,  in  Martin  d. 
Tregonwell  v.  Strachan  (7),  "  An  absolute,  unfettered,  pure  fee- 
simple  passes  by  the  common  recovery ;  '*  *'  it  is  this  use  of  the 
fee-simple  that  passes  to  the  recoveror  from  the  tenant  in  tail, 
and  which  ^results  to  him  and  his  heirs  if  no  use  is  declared."  [  *666  j 

(Pattbson,  J. :  If  tho  recoveror  takes  the  estate  independently 
of  the  declaration  of  uses,  it  would  appear  that  the  nominal 
recoveror  would  have  the  legal  estate.) 

The  use  would  result  according  to  the  actual  interests  of  the 
parties.  And  in  Feame,  Cont.  Rem.  48,  it  is  laid  down  (referring 
to  Co.  Litt.  22  b,  23  a)  that  "  in  a  conveyance  to  uses  without 
valuable  consideration,  so  much  of  the  use  as  is  not  disposed 

(1)  U  Co.  Bep.  27  b.  (d)  Style,  428. 

(2)  15  K,  R.  627  (5  Taunt.  727).  (6)  Haxdr.  353,  354. 

(3)  6  Taunt.  359.  (7)  Note  to  Boe  d.  Crow  ▼.  J5aW- 

(4)  Hob.  166  (5th  ed.).  were,  2  E.  B.  552  (5  T.  E,  110). 
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DoBd.  of  remains  in  the  grantor.'*  The  recovery  therefore,  in  the 
9.  present  case,  would  take  its  effect  out  of  the  resulting  use, 

Zohvm.  regulated  by  the  interest  remaining  in  the  grantor.  In  Gilbert 
on  Uses,  119  (i),  3rd  (Sugden's)  ed.,  it  is  said  that,  ''if  a  man 
seised  of  lands  in  tail,  levies  a  fine,  or  suffers  a  recovery,  and 
declares  no  uses,  the  use  results  to  the  tenant  in  tail,  and  he 
becomes  seised  in  fee  by  virtue  of  the  recovery,  because  the 
recoveror  is  tenant  in  fee."  Com.  Dig.  Uses  (D  2)  also  states 
the  doctrine  on  this  subject.  And  in  1  Preston  on  Conveyancing, 
196,  3rd  ed.,  the  author  cites  the  following  opinion  given  by 
Mr.  Fearne.  ''  I  conceive  that  where  a  tenant  in  tail  is  vouched 
in  a  common  recovery,  it  bars  the  estate  tail,  and  all  remainders 
and  reversions  thereon  depending  and  expectant,  and  expands  the 
estate  into  a  fee-simple,  abstracted  from  the  declaration  of  the  uses 
of  such  recovery,  because  a  fee-simple  is  recovered.  And  therefore 
where  no  use  of  the  fee  is  declared  in  such  a  case,  and  there  is  no 
consideration  to  raise  the  use  in  the  recoveror,  it  results  to  the 
tenant  in  tail  in  fee,  2  Boll.  Abr.  789,  pL  1,  Godbolt,  180.     Bnrjf 

i  •«««  J  V.  Taylor  (2) .  Gilb.  Law  of  Uses,  *61,  64.  And  if  such  recovery  be 
with  the  concurrence  of  a  preceding  tenant  for  life,  then  the  use 
also  results  to  him  for  his  life.  Vide  Waker  v.  Siuhc,  Palm.  359. 
And  consequently,  I  apprehend,  that  where  the  use  of  such 
recovery  is  only  partially,  and  not  eompletely  limited,  as  far  as 
the  limitation  fails,  that  is,  the  unlimited  use  results  in  the  same 
manner  as  the  whole  use  would  have  done,  if  there  had  been  no 
limitation  of  any  part  of  it."  In  the  present  case  the  limitation 
failed  as  to  the  contingent  remainder.  No  other  use  was 
expressly  declared,  inconsistent  with  those  which  would  have 
resulted  if  there  had  been  no  declaration  of  uses.  The  recovery, 
then,  passed  over,  in  its  operation,  the  contingent  remainder, 
though  it  took  effect  by  barring  thd  estate  tail  of  Mrs.  Baver- 
stock.  The  contingent  remainder  was  like  one  of  the  impossible 
or  absurd  uses  treated  of  in  22  Yin.  Abr.  247,  Uses  (E.  a)  pi.  4. 
As  to  Fitzjamea  v.  Moya  (s) ;  if  the  recovery  in  that  case  was 
void,  the  tenancy  in  tail  was  not  barred ;  and  it  does  not  appear 
that  any  of  the  parties  in  that  suit  claimed  under  the  entail. 

(1)  Page  64  of  Ist  ed.  56  b,  there  cited. 

(2)  See  Beckwith's  case,  2  Co.  Bep.         (3)  1  Sid.  133. 
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No  question  vt&q  made  whether  the  recovery  was  void  or  not,       ook  d. 

but  only  whether  the  uses  first  declared  were  void  by  the  statute,     ^^^"^^^"^ 

as  if  the  case  had  been  that  of  a  conveyance  to  uses  by  a  party       Rolfs. 

having  the  fee-simple.    The  recovery  held  good  for  the  purpose 

of  giving  title  to  a  bond  fide  purchaser.     Had  it  not  barred  the 

entail,  no  title  could  have  been  made  to  the  purchaser.    As  soon 

as  the  sale  took  place,  the  limitation  to  uses  disappeared  by 

force  of   the  statute,  and  the  bond  fide  conveyance  remained 

effectual.     So,  in  the  present  case,  the  conveyance  to  Letch  takes 

effect  *by  virtue  of  the  recovery,  and  the  contingent  remainder       [  •667  ] 

is  as  if  it  had  never  existed.    The  principle  on  which  the  Courts 

have  always  acted  in  such  cases  has  been  to  give  the  utmost 

possible  effect  to  the  statute  of   Elizabeth :    BurreVs  case  (i), 

Thome  v.  Newman  (2). 

Cur.  adv.  vidt. 

Lord  Dbnman,  Ch  J.  in  this  Term  (June  14th)  delivered  the 
judgment  of  the  Court  : 

This  was  an  ejectment  to  recover  certain  copyhold  premises 
in  the  county  of  Essex.  The  lessor  of  the  plaintiff  claimed  as 
heir-at-law  of  Mrs.  Jane  Baverstock.  The  defendant  held  under 
John  Letch,  who  had  purchased  the  premises  many  years  ago. 

A  verdict  was  found  for  the  lessor  of  the  plaintiff,  with  liberty 
to  move  to  enter  a  nonsuit.  A  rule  nisi  to  that  effect  having 
been  obtained,  the  case  was  argued  in  Michaelmas  Term  last, 
when  the  facts  appeared  to  be  as  follows. 

On  the  29th  of  May,  1732,  Mary  Hintou,  the  wife  of  Edward 
Hinton,  was  admitted  to  a  moiety  of  the  premises  in  fee,  as 
coheiress  of  her  father  Francis  Bridge ;  which  moiety,  and  on 
the  same  day,  she  and  her  husband  surrendered,  to  the  use  of 
Mary  Hinton  for  life ;  remainder  to  the  use  of  Edward  Hinton 
for  life ;  remainder  to  the  use  of  the  heirs  of  the  body  of  Mary 
Hinton,  by  Edward  Hinton ;  remainder  to  the  use  of  the  right 
heirs  of  Mary  Hinton.  On  the  19th  of  May,  1746,  Martha 
Hinton,  the  only  child  of  Edward  and  Mary  (they  being  both 
dead),  was  admitted  to  this  moiety  as  tenant  in  "^tail.  On  1st  [  *^^] 
of  August,  1746,  Martha  Hinton  surrendered  in  order  that  a 
(1)  6  Co.  Bep.  72  a.  (2)  2  Reports  in  Chancery,  37. 
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DoBd.       recovery  might  be  suffered,  which  was  done,  and  the  moiety 
Bavsbstock  __ 

V.  afterwards  surrendered  and  settled  to  the  use  of  Martha  Hinton 

BoLFB.       {^j^  112^ .  remainder  to  the  use  of  her  intended  husband,  John 

Hinton,  for  life ;  remainder  to  the  use  of  the  children  of  the 

marriage,  according  to  appointment ;  remainder  to  the  use  of 

the  heirs  of  the  body  of  Martha  Hinton  by  John  Hinton; 

remainder  to  the  use  of  the  right  heirs  of  the  survivor  of  John 

and  Martha  Hinton  in  fee.    On  the  4th  June,  1762,  John  Hinton 

was  admitted  tenant  for  life  on  the  death  of  his  wife.    On  the 

16th  May,  1778,  Jane  Baverstock,  the  wife  of  James  Baverstock, 

the  only  surviving  child  of  John  and  Martha  Hinton  (her  sister 

Martha  having  died  an  infant  unmarried),  was  admitted  tenant 

in  tail  in  remainder. 

This  moiety  then  stood  settled  to  John  Hinton  for  life ; 
remainder  to  Jane  Baverstock  in  tail ;  remainder  to  John  Hinton 
in  fee ;  for  the  contingency  of  survivorship  between  him  and  his 
wife  had  happened  in  his  favour. 

The  other  moiety,  on  the  death  of  Mrs.  Sarah  Betts  (who  was 
the  sister  of  Mary  Hinton  and  coheiress  of  Francis  Bridge)  and 
her  husband,  descended  to  Martha  Hinton,  who  was  admitted  in 
fee  19th  May,  1758.  She,  by  her  marriage  settlement  in  1746, 
covenanted  to  settle  this  moiety  in  the  same  way  as  the  other 
was  settled;  but  died  without  doing  so.  After  her  death,  on 
4th  June,  1762,  her  daughters  Jane  and  Martha  were  admitted 
each  to  a  fourth  in  fee.  On  7th  July,  1777,  on  the  death  of 
Martha,  Jane  Baverstock  her  sister  was  admitted  to  her  share. 
On  16th  May,  1778,  Jane  Baverstock,  in  pursuance  of  the 
[  *669  ]  covenant  in  her  mother's  settlement,  ^surrendered  the  whole 
moiety  to  the  use  of  her  father  John  Hinton  for  life ;  remainder 
to  the  use  of  her,  Jane  Baverstock,  in  tail ;  remainder  to  the  use 
of  the  heirs  of  John  Hinton  for  ever. 

Whereby  this  moiety,  as  well  as  the  other,  became  settled  in 
John  Hinton  for  life ;  remainder  to  Jane  Baverstock  in  tail ; 
remainder  to  John  Hinton  in  fee. 

On  the  same  day,  John  Hinton  and  Jane  Baverstock  sur- 
rendered the  entirety  for  the  purpose  of  suffering  a  recovery, 
which  was  accordingly  suffered,  and  then  the  premises  sur- 
rendered   to    the    use   of    John    Hinton   for  life;    remainder 
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to  Jane  Baverstock  for  life;  remainder  to  the  heirs  of  the       Bosd. 

Bavebstock 
survivor.  v. 

On  the  same  day,  John  Hinton,  in  performance  of  his  covenant  ^^'■• 
in  his  daughter's  marriage  settlement,  dated  9th  October,  1769, 
and  James  Baverstock  and  Jane  his  wife,  surrendered  a  moiety 
of  the  premises  to  the  use  of  the  trustees  of  that  settlement, 
Charles  Blackstone  and  Thomas  Baverstock,  their  heirs  and 
assigns,  in  trust  for  James  Baverstock  for  life,  remainder  to 
Jane  Baverstock  for  life,  remainder  to  Thomas  Baverstock  their 
eldest  child,  and  four  others  by  name,  as  James  and  Jane  should 
appoint ;  and,  in  default  of  appointment,  to  Thomas  the  eldest 
in  tail;  remainder  to  John  James  the  second  son  in  tail; 
remainder  to  the  third,  fourth,  and  other  sons ;  remainder  to 
the  daughters  in  tail ;  remainder  to  the  heirs  of  Jane  Baver- 
stock for  ever:  with  a  power  to  the  trustees,  at  the  request 
of  James  and  Jane,  to  sell  the  moiety  and  invest  the  proceeds  in 
other  estates  to  be  settled  to  the  same  uses ;  and  with  a  power  to 
John  Hinton,  James  Baverstock,  and  the  trustees,  unanimously, 
to  alter  or  make  void  all  the  uses  and  to  create  new  and  other  uses. 

On  the  6th  July,  1778,  John  Hinton,  James  Baverstock,  and       [  «70  ] 
Jane  his  wife,  surrendered  one  moiety  to  John  Letch  in  fee. 
And  the  trustees,  at  the  special  instance  and  request  of  James 
Baverstock  and  Jane  his  wife,  testified  by  their  joining  in  the 
surrender,  surrendered  the  other  moiety  to  John  Letch  in  fee. 

This  was  a  bond  fide  purchase  by  John  Letch,  for  an  adequate 
consideration ;  and  the  possession  has  gone  along  with  it  ever 
since.  John  Hinton,  the  father  of  Mrs.  Baverstock,  died  in 
1802.    Jane  Baverstock  died  in  1885. 

It  was  contended  by  the  defeixdant,  first,  that  the  lessor  of  the 
plaintiff  had  never  been  admitted  ;  but  this  point  was  given  up 
on  the  argument,  it  being  clear  that  he  claimed  as  heir. 

Secondly,  that  the  Statute  of  Limitations  applies ;  but  it  is 
plain  that  Mrs.  Baverstock* s  life  interest,  at  all  events,  passed  to 
the  defendant.  She,  therefore,  could  never  enter  ;  and  the  lessor 
of  the  plaintiff  had  no  right  of  entry  till  her  death. 

Thirdly,  that  the  contingent  remainder  created  by  the  settle- 
ment of  16th  May,  1778,  was  void  as  against  a  bond  fide  purchaser, 
being  a  voluntary  conveyance. 
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Dob  d.  It  seems  most  probable  that  the  parties  in  the  surrender  to 

V.  Letch  acted  under  a  mistaken  supposition  that  the  contingent 

RoLFB.  remainder  \70uld  pass  to  him.  The  cases  of  Doe  d.  Black$eU  v. 
Tomkitis  (i)  and  Doe  d.  Dormer  v.  WiUon  (2)  show  that  it  would 
not.  But,  if  such  a  mistake  was  made,  the  Court  has  no  power 
to  remedy  it.  And,  inasmuch  as  Mrs.  Baverstock  did  not,  after 
[*67\  ]  the  fee  had  vested  in  her  by  survivorship  on  *the  death  of  her 
father,  make  any  further  surrender  of  the  premises,  it  seems 
clear  that,  if  the  uses  of  that  surrender  to  Mr.  Hinton  for  life, 
remainder  to  Mrs.  Baverstock  for  life,  remainder  to  the  heirs  of 
the  survivor,  are  held  valid,  the  lessor  of  the  plaintiff  must  be 
entitled  to  recover.  On  the  other  hand,  if  those  uses,  and  the 
recovery  under  which  they  are  declared,  be  held  void  under  stat. 
27  Eliz.  c.  4,  as  against  a  purchaser,  then  the  surrender  to  Letch 
must  be  treated  as  made  by  tenant  for  life,  tenant  in  tail  in 
remainder,  and  tenant  in  fee  in  remainder.  Neither  that  sur* 
render,  nor  any  subsequent  one,  barred  the  estate  tail  of  Mrs. 
Baverstock ;  therefore  Letch  took  only  for  the  lives  of  Mr.  Hinton 
and  Mrs.  Baverstock ;  and  the  lessor  of  the  plaintiff,  as  issue  in 
tail,  is  entitled  to  recover. 

If  this  view  of  the  case  be  correct,  the  only  mode  by  which 
the  defendant  can  succeed  is,  by  satisfying  the  Court  that  the 
recovery  suffered  by  Mr.  Hinton  and  Mrs.  Baverstock  is  valid, 
so  as  to  bar  her  estate  tail,  though  the  uses  declared  upon  it  are 
void  as  a  voluntary  settlement ;  in  which  case  an  use  would 
result  to  Mrs.  Baverstock  in  fee,  as  for  want  of  any  declaration 
of  uses,  those  declared  being  held  void. 

The  Court  had  some  doubt  as  to  this  last  point,  and  in  con* 
sequence  directed  a  second  argument ;  upon  which  we  are  satis- 
fied, on  reference  to  the  cases  cited,  particularly  that  of  Fitzjames 
V.  Moya  (8),  that  such  use  would  result. 

The  single  question    therefore    is,   whether  the  contingent 

remainder  be  void  under  stat.  27  Eliz.  c.  4. 

[  *672  J  Many  cases  were  cited  upon  the  argument,  most  of  "^which 

will  be  found  collected  in  the  case  of  Johnson  v.  Legard  (4).     On 

the  one  hand,  it  is  said  that,  as  the  limitations  of  the  estate 

(1)  10  R.  R.  467  (11  East,  185).  (3)  1  Sid.  133. 

(2)  23  B.  B.  275  (4  B.  &  Aid.  303).  (4)  18  R  B.  301  (6  M.  &  S.  60). 
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could  not  be  changed  without  the  consent  of  all  parties,  the       Dob  d. 

_  Ravbrstogk 

joining  of  those  parties,  namely,  Mr.  Hinton  and  Mrs.  Baver-  «,. 

stock,  is  itself  a  suflBcient  consideration  to  prevent  the  new  ^o^"* 
settlement  from  being  voluntary.  On  the  other  hand  it  is  argued 
that  such  joinder  is  not  in  itself  sufficient,  unless  the  terms  of 
joining  be  matter  of  contract  and  bargain ;  and  for  this  point 
Goodright  d.  Humphreys  v.  Moses  (i)  was  cited,  also  Pulvertoft  v. 
Pvlvertoft  (2),  and,  in  the  same  volume.  Buckle  v.  Mitchell  (3). 
It  is  further  argued  that  no  contract  appears  in  this  case,  either 
upon  the  face  of  the  documents,  or  in  any  other  manner ;  nor  is 
any  valuable  consideration  necessarily  implied  from  the  circum- 
stances ;  and  that  the  plain  object  of  the  parties  was  to  efifectuate 
a  valid  sale  of  the  premises. 

It  is  difficult  to  reconcile  all  the  cases  upon  this  subject,  or 
rather  to  extract  from  them  any  clear  principle  for  our  guidance. 
The  inclination  of  the  Courts  appears  to  have  been  always  to 
support  a  fair  settlement  in  favour  of  the  persons  intended  to  be 
benefited  by  that  settlement,  and  to  treat  nearly  any  considera- 
tion as  sufficient  for  that  purpose;  that  inclination,  however, 
cannot  operate  on  the  present  occasion,  inasmuch  as  the  lessor 
of  the  plaintiff  is  clearly  not  one  of  the  persons  intended  to 
be  benefited. 

Upon  the  whole,  we  are  of  opinion  that  the  uses  declared  upon 
the  recovery  in  question  were  voluntary,  and  void  within  stat. 
27  Eliz.  c.  4,  as  against  purchasers,  no  sufficient  consideration 
having  been  shown  to  us  :  and  *the  more  so,  as  we  cannot  but  [  *678  ] 
see  that  the  plain  intention,  both  of  Mr.  Hinton  and  Mrs.  Baver- 
stock,  was  to  sell  the  premises,  and  that  the  different  surrenders 
were  made  under  the  supposition  of  their  being  necessary  in 
order  effectually  to  make  that  sale. 

The  rule  for  a  nonsuit  must,  therefore,  be  made  absolute. 

Ittde  absolute. 

(1)  2  W.  Bl.  1019.  (3)  11  E.  R.  155  (18  Ves.  100). 

(2)  11  B.  B.  151  (18  Ves.  84). 
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,838.  COEBETT  V.  SWINBUBNE  (1). 

JuneT,  9.      (g  j^i^  4  £1^^^  673—676;  8.  C.  8  N.  &  P.  551 ;  1  W.  W.  &  H.  511 ;  7 
[„3j  L.J.(N.S.)aB.2l5.) 

It  is  a  good  plea,  in  assumpsit,  that,  as  to  50/.,  parcel  &c.,  plaintiff 
ought  not  further  to  Tna.intain  &c.,  because,  after  the  commencement 
of  the  action,  defendant  indorsed  and  delivered  to  plaintiff  a  bill  of 
exchange  for  82/.  drawn  by  C.  and  accepted  by  B.  (or  that  defendant 
paid  plaintiff  50/.),  in  full  satisfaction  and  discharge  of  defendant's 
promise  as  to  50/.,  and  of  all  damages  by  plaintiff  sustained  by  reason 
of  the  non-performance  of  such  promise  (not  mentioning  costs),  which 
bill  plaintiff  took  and  received  in  such  full  satisfaction  and  discharge. 

Assumpsit  by  indorsee  against  drawer  and  indorser  of  a  bill 
of  exchange  for  126/.  17«.  6d.,  averring  non-payment  by  the 
drawee,  and  notice  thereof  to  defendant.  The  second  count  was 
for  2001.  on  an  account  stated.    Damages  2001. 

Pleas.  1.  To  first  comit,  that  defendant  had  not  notice.  Issue 
thereon. 

2.  A  plea  in  bar  as  to  76Z.  17«.  6d.  parcel  of  the  money  in  the 
first  count  mentioned,  and  76/.  17«.  6d.  parcel  of  the  money  in 
the  last  count  mentioned ;  alleging  them  to  be  the  same  debt. 
The  plea  was  traversed,  and  issue  joined  on  the  traverse. 

8.  As  to  50Z.  residue  of  the  sum  in  the  first  count  mentioned, 
and  50Z.  parcel  of  the  sum  in  the  last  count  mentioned,  other 
than  the  76/.  17«.  6d.,  that  the  plaintiff  ought  not  further  to 
maintain  his  action  thereof,  because  &c. ;  averment  of  the  identity 
of  the  two  sums  of  50/. ;  and  that,  after  the  making  of  plaintiff's 
[  *674  ]  said  promise  relating  *to  the  said  sum  of  50/.,  residue  &e.,  and 
after  the  commencement  of  this  action,  defendant  indorsed  and 
delivered  to  plaintiff  a  bill  of  exchange,  made  and  drawn,  to  wit 
on  28th  September,  1836,  by  C.  S.,  upon  and  accepted  by  B.  and 
N.  S.,  payable  at  one  month's  date,  for  82/.  10«.,  in  full  satisfac- 
tion and  discharge  of  the  said  promise  of  defendant  as  to  the 
said  sum  of  50/.  residue  &c.,  and  of  all  damages  by  plaintiff 
sustained  by  reason  of  the  non-performance  &c. ;  which  bill 
plaintiff  then  took  and  received  from  defendant  in  such  full 
satisfaction  and  discharge  as  aforesaid:  verification.  Beplica- 
tion ;    that    plaintiff  ought  not    to    be    barred    from    further 

(1)  Cited  by  Willes,  J.  in  Tefley      Ex.  275,  280.  36  L.  J.  Ex.  153,  156. 
V.  lVa)de88  (Ex.  Ch.  1867)  L.  E.  2      — B.  C. 
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maintaining  &c.,  because  defendant  did  not  indorse  and  deliver  to     Cobbbtt 
plaintiff  the  supposed  bill  in  full  satisfaction  and  discharge  &c. ;   swinburnb. 
and  plaintiff  did  not  take  or  receive  it  from  defendant  in  such 
full  satisfaction  and  discharge  &c. :  conclusion  to  the  country. 
Issue  thereon. 

4.  As  to  761.  lis.  6d.  parcel  of  the  sums  in  the  first  and 
second  counts  and  second  plea  mentioned,  actionem  non ;  alleging 
payment  of  76Z.  17«.  6c2.,  and  acceptance  thereof,  before  the 
commencement  of  the  suit,  in  full  satisfaction  and  discharge  of 
the  promise  and  of  all  damages  &c. :  verification.  Beplication, 
denial  of  such  payment  or  acceptance  in  full  satisfaction  &c. : 
conclusion  to  the  country.    Issue  thereon. 

5.  As  to  the  502.  in  the  third  plea  mentioned,  that  plaintiff 
ought  not  further  to  maintain  &c. ;  averment  that,  after  the 
commencement  of  the  action,  to  wit  on  &c.,  defendant  paid 
plaintiff,  and  plaintiff  accepted  and  received  from  defendant, 
50/.  in  full  satisfaction  and  discharge  of  the  promise  of  defendant 
as  to  the  50Z.  pleaded  to,  and  of  all  damages  sustained  by  reason 
of  the  non-performance  &c. :  verification.     Eeplication,  denying 

*the  payment  or  acceptance  in  full  satisfaction  &c.      Issue       [  *676  ] 
thereon. 

6.  To  the  last  count,  non  assumpsit.    Issue  thereon. 

On  the  trial  before  Patteson,  J.,  at  the  Middlesex  sittings  in 
Trinity  Term,  1837,  a  verdict  was  found  for  the  plaintiff  on  the 
first  issue,  and  for  the  defendant  on  the  other  five.  In  the  same 
Term,  Piatt  obtained  a  rule  for  judgment,  non  obstante  veredicto^ 
with  respect  to  the  50Z.  as  to  which  the  third  and  fifth  pleas 
were  pleaded.    In  this  Term  (i), 

Alexander  and  Bushy  showed  cause : 

The  third  and  fifth  pleas  are  pleaded  in  bar  of  the  further 
maintenance  of  the  action.  Had  the  plaintiff  admitted  them,  he 
might  have  had  his  costs  up  to  the  pleading  of  the  pleas,  so  far 
as  relates  to  the  matter  pleaded  to  in  the  third  and  fifth :  but  he 
has  denied  them  ;  and,  the  jury  having  found  that  they  are  true, 
the  defendant  must  have  judgment.     The  pleas  furnish  a  good 

(1)  Thursday,  June  7th,  before  Lord  Demnan,  Ch,  J.,  Littledale,  Patteson, 
and  Williams,  JJ. 
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coBBBTT  answer ;  for  they  show  that  the  plaintiff  has  received  satisfaction 
BwiNBUBKE.  for  the  damages  sustained  by  reason  of  the  non-performance  of 
so  much  of  the  promises  as  the  pleas  relate  to.  Such  damages 
include  costs;  If  the  pleas  had  been  pleaded  in  this  form  to  the 
whole  action,  there  can  be  no  doubt  that  they  would  have  been 
a  good  answer  :  Le  Bret  v.  PapUUm  (i). 

Cotthigham,  contra  : 

The  third  plea  does  not  show  that  the  defendant  had  any 
power  to  indorse  the  bill. 

[  676  ]  (Fatteson,   J. :    It  states  that  the  plaintiff  accepted  it  in 

satisfaction.) 

Neither  plea  shows  that  the  costs  are  satisfied :  but  from  the 
language  of  each  plea  it  appears  that  costs  must  have  been 
incurred  in  the  action  before  the  supposed  satisfaction  was 
accepted.  "  Damages  "  are  always  understood  as  distinct  from 
"  costs." 

Car.  iidv.  vuU. 

Lord  Denman,  Ch.  J.,  in  this  Term  (June  9th)y  delivered  the 
judgment  of  the  Court  : 

We  are  of  opinion  that  the  pleas  in  this  case  are  good.  They 
are  pleaded  in  bar  of  the  further  maintenance  of  the  action,  and 
are  not  open  to  the  objection  taken  in  the  case  of  Le  Bret  v. 
Papillon  (1).  They  also  state  ,that  the  bills  therein  mentioned 
were  accepted  by  the  plaintiff  in  full  satisfaction  and  discharge 
of  the  causes  of  action  to  which  they  are  pleaded.  They  would 
have  been  good  in  that  form  if  the  transaction  had  been  prior  to 
the  action,  and  they  had  been  pleaded  in  bar  generally ;  and  we 
cannot  see  any  reason  why  they  are  not  equally  good  in  the  same 
form  as  a  bar  to  the  further  maintenance.  This  being  our 
opinion,  it  is  unnecessary  to  notice  the  other  matters  which  were 
discussed  on  the  argument  (2). 

Ride  discharged. 

(1)  7  B.  £.  618  (4  East,  502).  taken  for  the  plamtiff  in  this  form, 

(2)  It  was  argued,  for  the  defen-  at  the  present  stage  of  the  proceed- 
dant,  that  the  objection  could  not  be      ings.    Jtand  y.  Vatighan^  41  £.  B. 
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DOE  D.  EOWLANDSON,  Assignee  of  MARGAKET  i838. 
WILLIAMS  AN  Insolvent  Debtor,  of  MARGAEET  ^^^^3 
WILLIAMS,  AND  OF  JEREMIAH  WILLIAMS  v. 
WAINWRIGHT  and  LEDGERWOOD. 

(8  Adol.  &  Ellis,  691—701 ;  S.  C.  3  N.  &  P.  598 ;  1  W.  W.  &  H.  608 ;  7  L.  J. 
(N.  S.)  Q.  B.  222 ;  3  Jur.  7.) 

On  the  trial  of  an  ejectment  upon  demise  of  J.,  the  defendant,  to 
prove  that  the  premises  had  passed  by  a  deed  conveying  a  messuage 
with  the  appurtenances,  offered  in  evidence  another  deed  by  which  M., 
for  whom  J.,  if  the  plaintiff  recovered,  would  be  trustee  daring  M.*s 
life,  conveyed  the  messuage  by  a  description  which  (as  contended)  dis- 
posed of  tiie  premises  in  question  as  appurtenant  thereto.  M.'s  con- 
veyance recited  a  previous  unsatisfied  mortgage  of  the  messuage,  by 
her  late  husband  (who  had  devised  to  her  for  her  life),  and  purported 
to  be  made  in  consideration  of  the  forbearance  of  certain  sums  owing 
by  her  as  her  husband's  executrix,  and  of  further  advances  then  made 
to  her.  The  defendant  offered  M.*8  deed,  first,  as  a  declaration  made 
by  the  cestui  que  trust  of  the  lessor  of  the  plaintiff,  and  therefore  a 
party  equitably  represented  by  the  party  on  the  record ;  secondly,  as  an 
act  of  user  of  the  premises,  as  appurtenances,  by  the  occupier. 

Held,  that  M.*8  conveyance  was  not  admissible,  inasmuch  as  M., 
in  her  conveyance,  appeared,  not  only  to  admit  a  fact  in  derogation  of 
her  own  title,  but  to  gain  a  benefit  by  the  forbearance  and  advance  of 
money. 

Ejectment  for  messaages  in  Liverpool.  On  the  trial  before 
Coleridge,  J.,  at  the  Liverpool  Summer  Assizes,  1836,  no 
evidence  ^vas  offered  in  support  of  Bowlandson's  demise.  It  was 
proved,  for  the  plaintiff,  that  one  Oldham  was  formerly  owner 
of  the  premises ;  and  the  last  two  Idbsors  of  the  plaintiff  claimed 
under  an  indenture  of  feoffment  of  9th  July,  1807,  between  one 
Rogers  of  the  first  part,  Oldham  of  the  second,  Michael  Williams 
of  the  third,  and  Jeremiah  Wilhams,  the  last  lessor  of  the 
plaintiff,  of  the  fourth ;  by  which  Rogers  and  Oldham  granted, 
bargained,  sold,  enfeoffed,  and  confirmed  a  parcel  of  ground, 
comprehending  the  premises  in  question,  to  Michael  and  Jeremiah 
in  fee,  habendum  to  Michael  and  Jeremiah,  and  the  heirs  and 
assigns  of  Michael,  to  the  use  of  Michael  and  Jeremiah,  and  the 
heirs  and  assigns  of  Michael,  in  trust,  as  to  Jeremiah's  estate, 

671  (1  Bing.  N.  C.  767) ;  CUment  v.  And  a  discussion  took  place  on  right 

Xnr?>,  22R.E.d33(3  Brod.&B.297);  of  the  parties  with  reg^  to  costs  as 

Hall  V.  Cole  (4  A.  &  £.  577) ;  Putney  in  the  case  of  a  plea  puis  darrein 

V.  Swann  (2  M.  ft  W.  72)  were  cited,  continuance. 
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for  Michael,  his  heirs  and  assigns.  That  Michael  ^Williams  was 
in  possession  at  the  time  of  his  death,  October  17th,  1821 ;  that 
he  devised  all  his  real  and  personal  estate  to  his  widow,  Margaret 
Williams,  the  second  lessor  of  the  plaintiff,  for  life,  and,  after  her 
death,  to  her  children,  to  be  divided  equally ;  and  that  she  had 
occupied  from  MichaePs  death  down  to  and  at  the  time  of  the 
conveyance  of  1824,  hereinafter  mentioned. 

The  defendants  proved  an  indenture  of  mortgage,  dated  15th 
October,  1808,  between  Michael  Williams  of  the  first  part, 
Jeremiah  Williams  of  the  second  part,  and  two  persons  named 
Holden  and  Gordon  of  the  third  part,  reciting  the  indenture  of 
feoffment  of  9th  July,  1807,  and  that  Holden  and  Gordon  had 
agreed  to  advance  Michael  Williams  160/.  on  the  security  in  the 
present  indenture  contained  :  and  witnessing  that,  in  considera- 
tion of  such  advance,  and  of  5«.  paid  by  Holden  and  Gordon  to 
Jeremiah  Williams,  Michael  Williams,  and  Jeremiah  Williams 
granted,  bargained,  sold,  aliened,  remised,  released,  and  enfeoffed, 
unto  Holden  and  Gordon,  their  heirs  and  assigns,  all  that  piece 
of  land,  with  the  messuage  or  dwelling-house  and  buildings 
thereon  erected,  situate  &c.  (setting  out  bounds  and  metes),  now 
in  the  possession  of  Michael  Williams,  together  with  all  and 
singular  houses,  outhouses,  edifices,  buildings,  ways,  waters, 
water-courses,  paths,  passages,  lights,  liberties,  easements,  com- 
modities, privileges,  advantages,  hereditaments  and  appurtenances 
whatsoever,  to  the  said  piece  or  parcel  of  land,  messuage,  or 
dwelling-house,  belonging  or  m  anywise  appertaining :  habendum 
to  Holden  and  Gordon  in  fee,  to  the  use  of  themselves  in  fee, 
in  trust  to  permit  Michael  Williams,  his  heirs,  and  assigns,  to 
hold  &c.  till  default  of  payment  of  150Z.  on  15th  of  April  then 
^next,  with  interest ;  with  power  to  Holden  and  Gordon  to  sell, 
&c.,  and  apply  the  proceeds  to  satisfy  the  debt  and  interest,  &c., 
and  pay  the  surplus  to  Michael  Williams,  his  heirs,  executors, 
administrators,  or  assigns. 

The  premises  claimed  in  the  present  action  were  a  yard  and 
outhouses;  and  it  appeared  that  they  were  not  comprehended 
within  theboulhds  and  metes  specified  in  the  last-mentioned  deed. 
For  the  defendant  it  was  contended,  that  the  premises  in  question 
would  pass  by  the  last-mentioned  deed  as  houses,  outhouses,  &c., 
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appertaining  to  the  messuage.  Parol  evidence  was  given  to  show 
that  the  premises  had,  in  fact,  been  used  as  such  appurtenances. 
The  defendants  also  proposed  to  put  in  indentures  of  lease 
and  release,  dated  26th  and  27th  October,  1824,  between  Margaret 
Williams,  widow  and  executrix  of  Michael  Williams,  of  the  first 
part,  Holden  and  two  persons  named  Pye  and  Lepp,  of  the 
second  part,  and  one  Etches,  of  the  third  part,  reciting  the  inden- 
tures of  1807  and  1808,  and  Michael  Williams's  will,  and  that 
Gordon  was  dead,  and  that  Pye  and  Lepp  (who  represented  the 
mortgagees  in  the  deed  of  1808)  had  applied  to  Margaret  Williams 
for  payment  of  150Z.  and  interest,  which  she  was  unable  to  pay, 
and  that  she  had  therefore  applied  to  Etches  to  advance  it,  which 
he  had  agreed  to  do ;  reciting  also  that  Michael  Williams  had 
borrowed  1002.  of  Etches  in  his  lifetime,  and  that  Etches  had 
applied  to  Margaret  Williams  to  repay  it,  which  she  was  unable 
to  do,  and  that  Etches  had  thereupon  commenced  legal  pro- 
ceedings against  her ;  and  that,  to  put  an  end  to  such  proceedings, 
she  had  agreed  to  make  the  present  assignment  as  a  security  to 
him,  his  heirs  and  assigns ;  and  that  she  had  applied  to  Etches 
to  advance  *her  the  further  sum  of  50Z.,  which  he  had  agreed  to 
do  on  having  the  premises  assigned  to  him :  after  which  recitals 
it  was  witnessed  that  Pye  and  Lepp,  in  pursuance  of  such  agree- 
ment, and  in  consideration  of  158Z.  paid  by  Etches  to  Pye  and 
Lepp,  and  5s.  paid  by  Etches  to  Holden,  with  the  consent  and 
approbation  and  at  the  request  of  Margaret  Williams,  bargained, 
sold,  &c.,  and  also  Margaret  Williams,  in  consideration  of  the 
lOOZ.  advanced  by  Etches  to  Michael  Williams,  and  the  50Z.  paid 
by  him  to  Margaret  Williams,  bargained,  sold,  &c.,  to  Etches, 
in  fee,  all  that  piece  or  parcel  of  land,  together  with  the  messuage 
or  dwelling-house  and  buildings  thereon  erected,  situate  &c.,  now 
in  the  occupation  of  the  said  Margaret  Williams,  bounded  &c. 
(setting  out  bounds  and  metes),  and  all  and  singular  houses, 
outhouses,  edifices,  buildings,  yards,  walls,  ways,  waters,  water- 
courses, paths,  passages,  lights,  liberties,  privileges,  profits' 
advantages,  and  appurtenances  to  the  same  hereditaments  and 
premises  belonging  or  appertaining ;  with  a  proviso  for  redemption 
by  Margaret  Williams,  on  payment  &c* 

The  messuage  mentioned  in  the  above  conveyance  was  the 
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same  as  the  messuage  mentioned  in  the  deed  of  1808.  It  vas 
objected,  for  the  plaintiff,  that  Margaret  Williams,  at  the  time 
of  this  conveyance,  appeared  to  have  only  an  equitable  estate, 
and  therefore  the  conveyance  vas  not  evidence  to  show  an  out- 
standing legal  estate.  The  learned  Judge  ruled  that,  as  Margaret 
Williams  was  one  of  the  lessors  of  the  plaintiff,  the  deed  was 
evidence,  unless  the  plaintiff's  counsel  abandoned  that  demise. 
The  plaintiff's  counsel  having  elected  to  do  so,  the  defendants 
proposed  to  show  that  the  parcels  in  the  deed  of  1824  compre- 
hended a  passage  which  was  the  only  way  to  the  premises  in 
question,  *and  contended  that  the  deed  would  so  become  evidence 
to  prove  that  the  premises  in  question  were  in  fact  appurtenant 
to  the  messuage  and  building,  and  that  the  conveyance  by 
Margaret  was  in  the  nature  of  an  act  of  user  or  declaration  by 
Margaret  Williams,  the  occupier  at  the  time  of  the  conveyance, 
and  the  party  beneficially  entitled  in  the  subject  of  the  present 
action,  since  Jeremiah  Williams,  if  the  plaintiff  obtained  a  verdict, 
would  hold  in  trust  for  Margaret  during  her  life.  The  learned 
Judge  rejected  the  deed,  and  left  it  to  the  jury  whether,  upon  the 
facts  proved,  they  were  of  opinion  that  the  premises  in  question 
were  comprehended  in  the  deed  of  1808.  Verdict  for  the 
plaintiff. 

NevUe^  in  Michaelmas  Term,  1836,  obtained  a  rule  for  a  new 
trial,  on  the  ground  of  rejection  of  evidence.  In  Easter  Term 
last  (1), 


Cresswell  and  Cowling  showed  cause : 

If  this  evidence  be  admitted,  the  effect  will  be  that  a  party 
having  only  an  equitable  and  partial  interest  may,  by  his  declara* 
tions,  defeat  the  estate  of  others  having  a  legal  interest  in  the 
whole,  or  an  equitable  interest  in  the  residue.  If  Jeremiah 
Williams,  the  lessor  of  the  plaintiff,  fail  in  this  action,  the  con- 
sequence may  be  an  adverse  possession,  and  the  trusts  to  be 
executed  after  the  death  of  Margaret  Williams  may  fail*  It  is 
very  doubtful  whether  |ihe  declaration  of  a  party  having  the  whole 
equitable  interest  could  be  admitted  to  this  extent.    But,  at  any 

(1)  Saturday,  5th  Mav,  1838,  before  Ijord  Denxnan,  Ch.  J.,  LitUedale, 
J  atteeon,  and  Coleridge,  JJ. 
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rate,  a  party  having  only  a  partial  equitable  interest  could  not 
by  his  formal  act  bind  the  claims  of  those  interested  in  the 
residue :  here  it  is  souight  to  effect  that  by  his  mere  declaration. 

E.  Perry,  contra : 

This  evidence  was  admissible  on  two  grounds.  First,  it  was 
the  declaration  by  Margaret  Williams  that  the  premises  in  ques- 
tion were  appurtenant  to  the  messuage  and  buildings  described 
and  conveyed  by  the  deed  of  1808.  Margaret  Williams  will  have 
an  equitable  interest  for  life  in  the  premises  in  question,  if 
Jeremiah  Williams,  the  lessor  of  the  plaintiff,  succeed  in  this 
action.  He  is  her  trustee  for  her  life.  The  question  therefore 
is,  whether,  in  an  action  of  ejectment,  the  declaration  of  a  party 
interested,  as  cestui  que  trust  of  the  lessor  of  the  plaintiff,  in  the 
success  of  the  suit,  be  evidence  against  the  plaintiff.  In  Fenn  d. 
Peu'triss  v.  Granger  (i)  it  was  held  that  one  of  two  several  lessors 
of  the  plaintiff  could  not  be  compelled  to  give  evidence  for  the 
defendant,  although  the  evidence  showed  that  the  title  was 
exclusively  in  the  other  lessor.  It  follows  that  the  declaration 
of  such  lessor  would  have  been  evidence  against  the  plaintiff; 
and  this,  in  principle,  shows  that  the  declarations  of  parties  who, 
though  not  actual  plaintiffs,  are  in  fact  represented  by  the  plaintiff 
are  admissible  for  the  defendant. 
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(CoLEfimoB,  J. :  Do  you  say  that  the  declaration  of  any  living 
party  who  has  any  interest  in  the  event  of  the  suit  is  admissible 
against  his  interest  ?) 

It  is  not  necessary  to  carry  the  argument  beyond  the  case  of 
lessors  of  the  plaintiff  in  ejectment,  or  parties  for  whom  a  plaintiff, 
or  the  lessor  of  a  plaintiff  in  ejectment,  would,  if  successful  in 
the  suit,  be  a  trustee.  In  Gilbert's  Evidence,  108  (6th  ed.),  it  is 
said,  ''Nor  can  the  equitable  cestui  que  trust  be  sworn  to  the 
title,  for  equity  is  part  of  the  law  of  England,  and  therefore  the 
law  ought  so  far  to  take  notice  of  the  equitable  interest  as  to 
exclude  the  owners  of  *such  interest,  who  do  really  enjoy  the 
benefit  of  the  estate  from  any  attestation."    Whatever  excludes 

(1)  3  Camp.  177. 
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a  cestui  que  trust  from  giving  evidence  for  the  title  must  make 
his  declarations  evidence  against  the  title. 

(Lord  Denman,  Ch.  J.  referred  to  Rex  y.  Woburn  (i).) 

In  2  Stark.  Ev.  28,  it  is  said,  "  So  the  admissions  of  the  party 
really  interested,  although  he  be  no  party  to  the  suit,  are  evidence 
against  him ;  for  the  law,  with  a  view  to  evidence,  regards  the 
real  parties:"  and  Hanson  v.  Parker (2)^  Dowden  v.  Foivleiz)^ 
Bell  V.  Ansley  (4),  are  cited.  It  is  said  that  the  interest  of 
Margaret  Williams  was  only  partial :  but  that  objection  would 
apply  to  all  cases  of  equitable  interests,  and  wherever  the  party 
making  the  declaration  was  not  the  party  on  the  record. 


(GOLBRIDOB,    J. 

whole.) 


There  may  be  an  equitable  interest  in  the 


The  objection  would  exclude  declarations  by  legal  tenants  for  life 
being  lessors  of  the  plaintiff  in  ejectment,  and  indeed  those  of 
actual  parties  on  the  record  having  only  a  partial  interest.  It 
is  a  fallacy  to  treat  this  as  an  attempt  to  bind  the  interest  of  the 
trustee,  or  the  equitable  remainder  man,  by  the  act  or  word  of 
the  equitable  tenant  for  life;  the  question  is  as  to  the  admis- 
sibility of  a  declaration  offered,  not  as  passing  an  interest,  but 
as  suggesting  an  inference  of  fact,  which  the  jury  may  adopt  or 
reject.  Doe  d.  Daniel  v.  Coulthred  (5)  is  an  instance  of  a  declara- 
tion admitted  on  an  analogous  principle,  that  of  its  being  against 
the  interest  of  the  party  at  the  time  when  it  was  made. 

(Lord  Denman,  Ch.  J.  referred  to  Woohcap  v.  Roice  (6) ;  and 
GoLERiDOB,  J.  to  Davies  v.  Ridge  (7).) 

*There  the  declaration  of  one  of  several  trustees,  joint  defendants, 
who  were  not  personally  liable,  was  held  not  admissible  to  bind 
the  others,  the  Court  looking  to  the  real  interest,  not  the  nominal 
liability  on  the  record.  That  is  in  favour  of  the  defendant. 
Secondly,  the  fact  that  Margaret  Williams  conveyed  the  premises 


(1)  10  East,  395. 

(2)  1  Wilfl.  257. 

(3)  4  Camp.  38. 

(4)  14  E.   B.  322,  323  (16  East, 


141,  143). 

(5)  45  E.  E.  714  (7  A.  &  E.  235). 

(6)  40  E.  E.  264  (1  A.  &  E.  114). 

(7)  6E  E.  817(3  Esp.  101). 
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in  question  as  appurtenances  was  evidence  that  they  \f ere  so 
used.  Much  of  the  evidence  which  went  to  the  jury  was  on  the 
question,  whether  they  had  been  used  as  appurtenances^  For 
this  purpose,  the  act  of  any  occupier  dealing  with  the  property 
was  evidence.  It  was  a  strong  fact  that  the  parcels  had  all  gone 
together  in  a  conveyance  made  by  a  party  in  actual  occupation. 
But,  however  slight  its  effect  may  be,  the  rejection  of  any  evidence 
bearing  on  the  issue,  entitles  the  defendant  to  a  new  trial :  De 
Rutzen  v.  Fmr  (i).  Crease  v.  Barrett  (2). 

{CresaweU:  As  to  Wodway  v.  Rowe  (a),  the  party  making  the 
declaration  there  was  identified  in  interest  with  the  party  to 
the  suit.) 

Cur,  adv.  vuU. 
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LoBD  Denman,  Ch.  J.,  in  this  Term  (June  18th),  delivered  the 
judgment  of  the  Goubt  : 

The  question  in  this  case  arose  on  the  following  state  of  facts. 
(His  Lordship,  after  stating  the  effect  of  the  feoffment  of  9th  July, 
1807,  and  the  mortgage  of  15th  October,  1808,  and  that  the 
question  in  the  cause  ultimately  was,  whether  the  premises  sought 
to  be  recovered  passed  by  this  latter  deed,  proceeded  as  follows.) 
Michael,  the  mortgagor,  died  in  1821,  having  first  duly  executed 
a  will,  and  devised  all  his  *real  and  personal  estate  to  his  wife 
Margaret  for  life.  He  had  continued  in  possession  of  the  whole 
property  down  to  his  death  ;  and  she  in  like  manner  had  occupied 
the  whole,  and  continued  so  to  do,  down  to  and  at  the  time  of 
her  executing  the  deed  next  to  be  mentioned,  the  propriety  of 
rejecting  which,  as  evidence  for  the  defendant,  is  the  matter  now 
to  be  determined.  It  was  a  deed  between  Margaret  of  the  first 
part,  Holden,  Fye  and  Lepp  (who  represented  Holden  and  Gordon 
the  mortgagees),  of  the  second,  and  one  George  Etches  of  the 
third :  it  recited  the  prior  deeds  of  1807  and  18Q8,  and  the  will 
and  death  of  Michael,  and  was  a  conveyance  in  fee  of  the  mort- 
gaged premises,  in  consideration  of  the  payment  of  the  mortgage 


(1)  43  E.  E.  296  (4  A.  &  E.  53). 

(2)  40  E.  E.  779  (1  Or.  M.  &  E. 
919 ;  5  Tyrwh.  458).    See  also  Wnght 


V.  Doe  d.  Taiham.    See  45  E  E.  740 
(7  A.  &  E.  313). 

(3)  40  E.  R  264  (1  A.  &  E.  114). 
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money,  by  Etches,  to  Holden,  Pye,  and  Lepp,  the  forbearance  by 
him  of  a  prior  loan  of  lOOZ.  to  Margaret,  and  the  further  advance 
to  her  of  50L  The  conveying  parties  were  Holden,  Pye,  and 
Lepp,  and  Margaret,  who  professed  to  convey  in  fee. 

This  deed  was  tendered  in  evidence,  becaase  it  was  said  that, 
from  its  language,  it  would  appear  that  the  premises  in  dispute 
were  contained  in  the  mortgage  of  1808 :  and  it  was  contended 
to  be  admissible  for  that  purpose,  being  a  declaration  by  Margaret 
against  her  interest.  For,  being  devisee  for  life  of  all  the  real 
estate  of  her  deceased  husband,  an  admission  that  a  certain 
portion  had  been  mortgaged  by  him  went  to  reduce  the  amount 
of  that  to  the  beneficial  occupation  of  which  she  was  immd  fade 
entitled.  Against  the  reception  of  the  evidence,  it  was  argued 
that  the  declarations  of  the  cestui  que  trust  for  life  could  only  be 
evidence  to  a£fect  her  own  interest,  and  therefore  were  receivable 
against  the  trustee  in  those  cases  pnly  in  *which  the  interests 
were  commensurate  and  the  trustee  really  suing  only  for  the 
benefit  of  such  cestui  que  tmst ;  which  state  of  things  made  the 
latter  substantially  the  party  in  the  cause :  Hanson  v.  Parker  (i) 
is  a  case  of  this  sort :  but  that  in  the  present  case  the  trustee 
was  suing  for  all  parties  concerned  ;  and  this  evidence,  if  received, 
would  be  binding  on  the  remainder  in  fee,  which  would  be,  in 
eflfect,  to  allow  the  cestui  que  trust  for  life  to  afifect,  by  her 
declarations,  the  estate,  which  certainly  she  could  not  prejudice 
by  her  acts  ;  a  strange  inconsistenc}',  that,  as  an  act  of  conveying, 
Margaret  should  pass  nothing  beyond  her  own  interest  for  life, 
but  that  the  same  instrument,  considered  as  a  declaration  by  her, 
should  operate  prejudicially  on  the  remainder  in  fee. 

It  is  not  necessary  for  us  to  decide  upon  the  entire  soundness 
of  this  argument  in  all  its  parts.  Considering  the  vast  import- 
ance  of  the  system  of  trusts,  and  how  essential  a  part  of  that 
system  it  is  to  protect  the  estates  of  cestui  que  trusts  from  the 
consequences  even  of  their  own  acts,  by  the  intervention  of 
trustees,  the  question  which  this  argument  raises  is  one  of  veiy 
serious  consideration  and  not  a  little  difficulty ;  upon  which  at 
present  we  express  no  opinion. 

But,  upon  the  statement  of  the  facts  in  this  particular  case, 
(1)  1  Wils.  257. 
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we  cannot  see  that  this  was  a  declaration  clearly  and  unam- 

biguoasly  against  the  interest  of  her  who  made  it.    By  saying 

that  certain  premises  had  passed  under  a  previous  mortgage,  she 

undoubtedly  divested  herself  of  the  beneficial  occupation  of  them 

until  the  mortgage  was  paid  off;  but,  at  the  same  time,  and  by 

the  same  declaration,  she  procures  to  herself  the  forbearance  of 

a  *loan  of  lOOZ.  and  the  advance  of  50^  more  :  it  is  therefore  a       [  *70i  ] 

balance  of  interests.    The  latter  may  have  been  more  than  an 

equivalent  advantage  to  what  was  lost  by  the  former ;  but  whether 

it  were  or  not  we  cannot  inquire :  if  there  were  an  interest  both 

ways,  she  stood  legally  indifferent,  and  the  ground  on  which  the 

evidence  was  tendered  fails. 

We  are  of  opinion,  therefore,  on  this  ground,  that  the  deed  was 
rightly  rejected,  and  the  rule  must  be  discharged. 

Hide  discharged. 


COOPER  V.  LAWSOK 

(8  Adol.  &  EUis,  746—754;  S.  C.  1  P.  &  D.  15 ;  1  W.  W.  &  H.  601 ;  8  L.  J. 
(N.  S.)  Q.  B.  9 ;  2  Jur.  919.) 

Case  for  libel.  The  alleged  libel  stated  that  plaintiff,  a  tradesman 
in  London,  became  surety  for  the  petitioner  on  the  Berwick  election 
petition,  and  stated  himself,  on  oath,  to  be  sufficiently  qualified  in  point 
of  property,  when  he  was  not  in  fact  qualified,  nor  able  to  pay  his  debts. 
It  then  asked,  why  the  plaintiff,  being  unconnected  with  the  borough, 
should  take  so  much  trouble,  and  incur  such  an  exposure  of  his 
embarrassments;  and  proceeded:  ''There  can  be  but  one  answer  to 
these  very  natural  and  reasonable  queries ;  he  is  hired  for  the  occasion." 
The  defendant  justified,  stating  that  the  above-mentioned  allegations  in 
the  libel  (except  the  hiring,  which  was  not  specifically  noticed)  were 
true,  and  that  the  publication  was  a  correct  report  of  proceedings  in  a 
legal  court,  ''together  with  a  fair  and  bond  fide  commentary  thereon." 
Beplication  de  injurid.    Issue  thereon. 

Held,  that  the  oonduding  observation  in  the  libel,  not  being  a  mere 
inference  from  the  previous  statement,  but  introducing  a  substantive 
fact,  required  a  distinct  justification ;  and  therefore  that,  on  trial  of  the 
above  issue,  it  was  properly  left  to  the  jury  to  say,  not  only  whether 
the  evidence  made  out  the  facts  first  alleged,  but  also  whether  the 
imputation,  that  the  plaintiff  had  been  hired,  was  a  fair  comment. 

Cask.  The  declaration  stated  that  defendant,  intending  to 
caase  it  to  be  believed  that  plaintiff  had  been  guilty  of  perjury 
and  of  the  other  offences  and  misconduct  after-mentioned,  and 


1838. 

^bt?.  5. 

[746] 
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coopEB  that  he  was  in  bad  circttmstances  and  could  not  pay  his  creditors, 
Lawbon.  ^^^  ^^  ^®^'  ^ftf&6S>  ^'f  published  a  libel  in  The  Times  news- 
paper of  and  concerning  plaintiff,  and  of  and  concerning  him  as 
surety  on  the  Berwick  election  petition,  and  in  his  business  of  a 
tailor.  The  libel,  as  set  out  in  the  declaration,  stated  that  the 
sureties  proposed  on  the  petition  were  a  tailor  (the  plaintiff)  and 
a  printer,  neither  the  one  nor  the  other  having  any  connexion 
with  Berwick,  ''  but  both  procured  for  the  job,  no  doubt  for  a 
consideration."  It  then  recited  the  aflSdavit  of  qualification  made 
by  the  plaintiff  as  one  of  the  sureties;  and  alleged  that  the 
plaintiff  was  known  to  be  in  circumstances  which  rendered  him 
unfit  to  be  a  surety  in  any  such  case ;  and  it  set  forth  affidavits 
put  in  by  the  agent  for  the  sitting  members  before  the  examiners 
appointed  under  stat.  9  Geo.  IV.  c.  22,  s.  7  (i),  stating  circumstances 
to  show  that  the  plaintiff  was  embarrassed  in  his  affairs,  unable 
to  pay  his  debts,  and  an  insufficient  surety.  It  likewise  detailed 
a  counter-affidavit  put  in  by  the  plaintiff,  and  stated  that  the 
[  *747  ]  agent  for  the  sitting  ^members  had  asked  for  time  to  answer  such 
affidavit,  which  he  could  have  done,  but  which  was  refused,  and 
the  surety  admitted.  The  following  passage  was  then  added: 
''  But  why,  it  may  be  asked,  does  this  cockney  tailor  take  all  this 
trouble,  and  subject  himself  to  all  this  exposure  of  his  difficulties 
and  embarrassments  ?  He  has  nothing  to  do  with  the  borough 
of  Berwick-upon-Tweed  or  its  members.  How  comes  it  then  that 
he  should  take  so  much  interest  in  the  job  ?  There  can  be  but 
one  answer  to  these  very  natural  and  reasonable  queries :  he  is 
hired  for  the  occasion.  The  affair  in  fact  is  a  foul  job  throughout, 
and  it  is  only  by  such  aid  that  it  can  possibly  be  supported.'* 
And  the  declaration  stated  that  by  reason  of  the  committing  &q. 
divers  persons  believed  plaintiff  to  have  been  guilty  of  perjury, 
and  the  said  other  offences  and  misconduct  above  mentioned,  and 
to  have  been  and  to  be  unable  to  pay  his  creditors  their  just 
demands.  Special  damage  to  the  plaintiff  in  his  credit  and  trade 
was  alleged. 

Fleas.  1.  Not  guilty.  2.  Justification,  alleging  that  affidavits 
were  put  in,  and  other  proceedings  taken  before  the  examiners 
of  sureties,  as  stated  in  the  alleged  libel ;  that  the  statements 
(1)  An  Act  ( siuoe  repealed)  relatiiig  to  the  trial  of  oontroyerted  elections. — H.  C. 
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made  on  affidavit  for  the  sitting  members  were  true ;  that  the      Coopbb 
plaintiff,  at  the  time  of  making  his  affidavits  and  becoming  surety,      lawson. 
was  not  a  fit  person  to  become  surety ;  and  that  a  principal  aver- 
ment in  his  affidavit  before  the  examiners  was  not  true.     The 
plea  further  stated  as  follows. 

''  That  the  said  several  affidavits  in  the  said  declaration  and 
in  this  plea  above  mentioned  were  made,  sworn,  and  publicly 
exhibited  to  and  before  the  said  William  Ley  and  Francis  Gross  " 
(the  examiners),  "  and  are  respectively  proceedings  publicly  had 
and  taken  *before  a  legal  court,  jurisdiction,  and  tribunal,  com-  [  '^^s  ] 
petent  to  entertain,  examine,  and  determine  upon  the  same, 
for  the  purpose  of  their  being  examined  and  determined  upon  by 
the  said  tribunal ;  and  that  the  said  supposed  libellous  matter  in 
the  said  declaration  mentioned,  so  far  as  the  same  alludes  to  or 
concerns  the  plaintiff,  was  and  is  a  just,  fair,  honest,  impartial, 
and  a  substantially  and,  in  every  thing  therein  material  of  and 
concerning  the  plaintiff,  a  strictly  true  account,  narrative,  and 
report  of  the  said  proceedings,  together  with  a  fair  and  bond  fide 
commentary  thereon :  and  that  the  subject  matters  of  the  said 
supposed  libel,  so  far  as  the  same  alludes  to  or  concerns  the 
plaintiff,  as  being  such  an  account,  narrative,  and  report  of  the 
said  proceedings,  together  with  the  said  commentary  thereon, 
were  and  are  matters  which  it  was  lawful,  fit  and  proper,  and 
useful  for  the  public,  for  him  the  defendant  to  publish,  and  cause 
and  procure  to  be  published  in  the  said  newspaper  as  and  being 
such  an  account,  narrative,  and  report  of  the  said  proceedings, 
and  such  commentary  thereon."  There  was  no  specific  justifica- 
tion of  the  charge  that  the  plaintiff  was  hired.    Verification. 

Beplication,  de  injuria.    Issue  thereon. 

On  the  trial  before  Lord  Denman,  Gh.  J.,  at  the  sittings  in 
London  after  last  Trinity  Term,  evidence  was  given  by  the  defen- 
dant in  support  of  the  second  plea ;  but  no  proof  was  offered  of 
the  plaintiff  having  been  hired  to  become  surety.  The  Loan 
Chief  Justice,  in  summing  up,  said  that,  on  the  second  plea,  the 
opinion  of  the  jury  was  to  be  taken,  first,  on  the  truth  of  the 
facts,  the  principal  question  of  fact  being,  whether  the  plaintiff 
*was  or  was  not  fit  to  be  surety.  If  the  jury  should  think  he  [  *749  ] 
was,  the  plaintiff  would  be  entitled  to  damages.    If  the  jury 
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CooPEK  should  be  of  opinion  that  he  was  not  fit,  they  were  then  to  say 
Xawson.  whether  the  comments  which  imputed  to  him  that  he  was  a  hired 
swearer,  and  which  would  make  him  liable  for  a  wilful  false  state- 
ment of  facts,  were  fair  comments.  If  the  jury  should  think 
them  not  fair  comments,  the  plaintiff  would  be  entitled  to  such 
damages  as  they  considered  reasonable.  Verdict  for  the  plaintiff ; 
damages  1001. 

Sir  J.  Camjibellf  Attorney-General,  now  moved  for  a  new 
trial  on  the  ground  of  misdirection  : 

The  observation  that  the  plaintiff  must  have  been  hired  was  a 
mere  inference  from  the  preceding  statements,  which  were  justi- 
fied in  pleading,  and  the  justification  proved.  It  was  uimecessary 
to  plead  that  this  was  a  fair  comment ;  the  plea  would  have  been 
good  if  it  had  only  justified  the  other  statements. 

(Lord  Denman,  Ch.  J. :  Suppose  it  were  published  that  a  thief 
had  been  bailed  by  some  person,  and  that  no  one  would  have 
become  bail  but  a  receiver.  Would  not  the  last  averment,  if 
applied  to  any  individual,  be  libellous  ?) 

There  a  new  fact  is  introduced,  unconnected  by  inference  with 
that  which  precedes.  If  the  publication  were,  "  He  murdered 
his  father,  and  therefore  is  a  disgrace  to  human  nature,"  the 
latter  words  there  would  be  a  fair  comment  on  the  previous  ones ; 
and  nothing  material  could  turn  upon  them  in  an  action. 

(Lord  Denman,  Ch.  J. :  The  comment  here  involves  a  new  fact, 
which  may  or  may  not  be  connected  with  the  previous  ones.) 

Both  sides,  at  the  trial,  treated  it  as  a  matter  of  inference.  The 
[  •760  ]  plaintiff,  by  his  pleading  to  the  justification,  admits  *that  the 
facts  there  stated,  if  proved,  are  a  sufficient  defence.  The  words, 
"  there  can  be  but  one  answer,"  "  he  is  hired  for  the  occasion," 
mean,  in  effect,  that  any  person  who  becomes  surety  on  an 
election  petition  under  the  circumstances  before  stated,  that  is, 
owing  money  which  he  cannot  pay,  and  having  no  connection 
with  the  place  to  be  represented,  must  have  been  hired  for  the 
occasion. 
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(Patteson»  J. :  Suppose  the  declaration  had  been  upon  the      Coopbr 


.r. 


comment  only.    Would  it  be  a  sufficient  defence,  that  the  words      laWson. 
were  a  comment  on  certain  facts  ?) 

The  facts  might  be  alleged  in  justification ;  and,  if  they  were 
proved,  and  the  words  declared  upon  were  merely  a  comment 
upon  them,  no  question  for  the  jury  could  arise  upon  the  mere 
expression  of  opinion.  Clarke  v.  Taylor  (i),  and  Edwards  v. 
Bell  (2)  there  cited,  show  that  it  is  not  necessary  to  justify  every 
part  of  an  alleged  libel,  but  that,  if  the  material  assertions  are 
justified,  passages  consisting  of  mere  comment,  or  not  amounting 
to  a  substantive  allegation  of  crime  or  misconduct,  may  be  left 
unnoticed.  Here  the  Lord  Chief  Justice  left  it  to  the  jury  to 
say  whether  the  comments  were  fair ;  so  that,  if  any  part  of 
them,  in  the  jury's  opinion,  was  not  so,  they  would  have  thought 
the  plaintiff  entitled  to  recover. 

(Lord  Dbnman,  Ch.  J. :  I  put  it  to  them,  whether  the  comments 
which  imputed  to  the  plaintiff  that  he  was  a  hired  swearer  and 
wilfully  stated  falsehood  were  fair.  To  show  that  that  was 
wrong,  you  must  argue  that  it  is  immaterial  what  comment  a 
writer  makes,  if  the  facts  commented  upon  be  true.  Here  the 
comment  was  an  averment  of  fact.) 

If  this  was  a  distinct  allegation  of  fact,  which  might  be  a  libel, 

the  plaintiff  must  contend  that,  if  the  verdict  had  *been  against      [  *75i  ] 

him  he  might  have  demanded  judgment  non  obstante  peredicto^ 

part  of  the  libel  on  the  record  not  being  justified. 

Patteson,  J. : 

The  only  doubt  in  my  mind  arose  from  the  case  of  Clarke 
V.  Taylor  (i) ;  but  that  is  not  in  point.  There  the  plaintiff 
declared  upon  a  long  publication  which  he  alleged  to  be  a  libel 
upon  him.  The  defendants  justified  some  paragraphs,  but  not 
others.  A  verdict  being  found  for  the  defendants,  a  rule  nisi 
was  obtained  for  entering  a  verdict  with  nominal  damages  for 

(1)  42  E.  R.  080  (2  Bing.  N.  C.    (2)  25  R,  R.  659  (1  Bing.  403). 
6:4). 
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CooPEB      the    plaintiff  on  the  parts    of  the  publication  not    justified. 

Lawson.  Tindal,  Gh.  J.  said,  "  There  can  be  no  doubt  that  a  defendant 
may  justify  part  only  of  a  libel  containing  several  distinct 
charges."  "  But  if  he  omits  to  justify  a  part  which  contains 
libellous  matter,  he  is  liable  in  damages  for  that  which  he  has 
so  admitted  to  justify.  The  plea  in  the  present  instance  does 
not  affect  ^to  justify  the  whole  of  the  publication,  and  we  are 
to  see  whether  the  part  omitted  would,  by  itself,  form  a  sub* 
stantive  ground  of  an  action  of  libel.  I  cannot  say  that  it  is 
of  that  description."  Therefore,  the  part  omitted  in  the  justi- 
fication not  being  matter  on  which  an  action  would  lie,  it  was 
held  that  the  plaintiff  could  not  have  a  verdict.  But  in  the 
present  case,  if  the  plea  had  omitted  to  justify  the  comment, 
there  is  no  doubt  that  the  plaintiff  would  have  been  entitled 
to  recover.  The  comment  is,  in  substance,  that  the  plaintiff 
would  not  have  become  surety  unless  he  had  been  hired.  That 
alone  would  be  suf&cient,  if  not  answered,  to  give  the  plaintiff  a 

[  •752  ]  verdict.  Clarke  v.  Taylor  (i),  therefore,  does  *not  apply.  I  do 
not  say  that,  in  all  cases  where  an  alleged  libel  consists  partly 
of  comment,  it  should  be  left  to  the  jury  to  say  whether  the 
comment  is  fair,  because,  if,  as  the  Attorney-General  has  put  it^ 
the  words  were,  ''  he  has  murdered  his  father,  and  therefore  is  a 
disgrace  to  human  nature,"  it  would  be  ridiculous  to  ask  whether 
the  observation  was  or  was  not  a  fair  comment.  But,  where  the 
comment  raises  an  imputation  of  motives  which  may  or  may  not 
be  a  just  inference  from  the  preceding  statement,  it  is  a  distinct 
libel.  That  is  so  here ;  and  therefore  the  question  put  to  the 
jury  related  to  a  material  part  of  the  issue.  If  the  defendant 
had  meant  to  justify  as  to  the  facts  first  alleged,  and  those  only, 
he  should  have  contented  himself  with  showing  tliat  the  state- 
ments contained  in  the  aflSdavits  for  the  sitting  members  were 
true,  and  should  have  left  his  case  there,  which,  according  to  the 
Attorney-General^  would  have  been  a  suf&cient  plea.  But  he  has 
gone  on  to  say  that  the  comment  was  fair ;  and  wisely,  in  my 
opinion ;  for,  if  not  justified,  it  is  libellous.  Then  it  was  neces- 
sary that  the  question  which  he  himself  raised  should  be  put  to 
the  jury.  The  direction,  therefore,  was  right. 
(1)  42  B.R.  680  (2  Bing.  N.  C.  654). 
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Williams,  J. :  Coopkb 

r, 

Mr.  Attorney-General  asBumes  that  the  comment  suggesting  Lawson. 
that  the  plaintiff  was  hired  makes  no  addition  to  the  previous 
statement.  But,  where  a  question  is  raised  on  the  conduct  of  a 
party  who  becomes  security  when  in  a  state  of  ambiguous  solvency, 
8uch  an  allegation  must  have  a  material  effect  in  testing  the 
character  of  the  principal  transaction.  And,  a  justification  of 
this  statement  being  put  on  the  record,  and  properly,  the  opinion 
of  the  jury  must  necessarily  have  *been  taken  upon  it.  Where  [  *763  ] 
a  libel  has  been  justified  as  being  the  report  of  a  trial,  a  mere 
interjectional  remark  has  been  held  to  deprive  it  of  protection. 
The  comment  supposed  by  the  Attorney-General  on  the  fact  of  a 
man  murdering  his  father  is  a  mere  conclusion  upon  which  none 
could  differ ;  it  adds  no  fact  or  feature  to  the  suggested  case.  Here 
the  comment  does  add  a  f act,  which  gives  character  to  the  whole 
transaction  previously  stated,  if  its  nature  were  uncertain  before. 

COLBBIDOE,  J. : 

The  libel  here  imputes  perjury  to  the  plaintiff  in  representing 
himself  as  a  fit  surety,  and  adds,  as  a  conclusion,  that  he  must 
have  been  hired.  The  question^  then,  is,  first,  whether  the 
propriety  of  such  a  comment  can,  in  any  case,  be  put  to  the 
jury.  The  Attorney-General  says  it  cannot,  if  the  preceding 
facts  are  justified.  Yet  it  often  happens  that  the  whole  sting 
and  injury  of  the  libel  are  in  the  comment.  This  proposition, 
therefore,  is  too  strong.  But  it  would  be  as  much  too  strong 
to  say  that  all  such  comments  are  to  be  submitted  to  the  jury; 
for  there  are  cases,  one  of  which  has  been  put,  where  the  infer- 
ence is  so  fair,  that,  if  you  prove  the  fact,  you  prove  the  correct- 
ness of  the  comment.  But  this  was  not  such  a  case.  The 
comment  introduced  an  additional  fact,  and  then  it  was  for  the 
jury  to  say  whether  that  was  fairly  done,  or  not.  I  think  there- 
fore that,  in  this  particular  case,  the  comment  was  properly 
submitted  to  the  jury. 

Lord  Denman,  Ch.  J. : 

'  It  would  be  extravagant  to  say  that,  in  cases  of  libel,  every 
comment  upon  facts  requires  a  justification.    But  a  comment 


720  1888.     Q.  B.    8  AD.  &  EL.  758— 754,  [r.r. 

CooPBB  may  introduce  independent  facts,  a  justification  of  which  is 
Law'bon.  necessary.  *The  plea  is  perfectly  good,  juatifying  the  libel, 
[  *754  ]  partly  as  the  report  of  proceedings  before  a  court,  partly  as 
stating  that  which  is  in  itself  true,  and  partly  as  giving  a  fair 
and  bond  fide  commentary  on  the  proceedings  stated.  Now 
a  comment  may  be  the  mere  shadow  of  the  previous  imputation ; 
but,  if  it  infers  a  new  fact,  the  defendant  must  abide  by  that 
inference  of  fact,  and  the  fairness  of  the  comment  must  be 
decided  upon  by  a  jury.  The  defendant  here  cannot  say  that, 
if  the  plaintiff  became  bail  under  the  circumstances  stated, 
it  followed  as  a  necessary  inference  that  he  was  hired. 

Rule  reftued. 


i«38.       JOHN   MURLEY  v.    SHERREN,   GREENHAM,    and 
^*-  PARKER. 

^''^^        (8  Adol.  &  Bllifl,  754— 757 ;  S.  C.  1  P.  &  D.  126;  1W.W.&H.678;  8L.J. 

(N.  S.)  Q.  B.  152.) 

It  is  no  objection  in  law  to  a  conveyance,  that  the  grantor  aoquireil 
the  property  by  a  fraud,  and  that  the  grant  tends  (and  was  designed, 
as  the  adverse  party  alleges,)  to  defeat  the  equitable  right  of  thinl 
persons  to  relief  against  the  fraud ;  such  as  the  right  (if  any)  of  an  heir 
at  law  to  relief  against  a  fine  levied  by  a  lunatic  during  his  lunacy. 

Trespass  for  breaking  and  entering  plaintiff's  closes.  Plea, 
that  the  closes  were  and  are  the  closes,  soil,  and  freehold  of 
defendant  Greenham;  wherefore  Greenham  in  his  own  right, 
and  the  other  defendants  as  his  servants  &c.  Replication,  that 
the  closes  were  the  closes,  &Q.f  of  plaintiff,  and  not  of  Greenham  : 
and  issue  thereon. 

On  the  trial  before  Goltman,  J.,  at  the  last  Somersetshire 
Assizes,  it  appeared  that  the  locus  in  quo  had  formerly  belonged 
to  Edward  Thomas  Morley,  to  whom  the  plaintiff  was  heir  at 
law.  In  1805,  E.  T.  Hurley  conveyed  the  locus  in  quo^  with 
other  property,  to  a  person  named  Templeman,  in  fee  by  a  fine. 
In  1822  it  was  found,  upon  a  commission  of  lunacy,  for  which 
Greenham  had  applied,  that  E.  T.  Hurley  was,  and  had  been 
[  *755  ]  ever  since  1792,  of  unsound  mind ;  and  Greenham  *was  appointed 
committee.      Greenham  afterwards    instituted  proceedings  in 
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equity  to  recover  the  property  from  Templeman ;  but  the  suit  Murley 
was  compromised  in  1828,  on  the  terms  that  Templeman  should  shbbrbn. 
retain  some  portion  and  convey  the  residue  of  the  property  ' 

claimed  to  Greenham.  In  1828  Templeman  accordingly  con- 
veyed the  residue,  which  included  the  locus  in  qito^  to  Greenham. 
The  plaintiff's  counsel  contended  that  Greenham  could  not  make 
title  under  this  conveyance,  if  the  jury,  under  the  circumstances, 
considered  that  the  transaction  was  concerted  between  Temple- 
man and  Greenham  in  order  to  defraud  the  lunatic.  The 
learned  Judge  was  of  opinion  that  the  lunatic  had  no  legal  title 
after  the  fine  of  1805,  and. that,  consequently,  assuming  the 
transaction  to  have  beei^  concerted  as  said  by  the  plaintiff's 
counsel,  the  right  of  the  lunatic,  against  which  the  fraud  was 
practised,  was  only  equitable ;  and  that  such  fraud  could  not  be 
insisted  upon  at  law  to  defeat  the  conveyance:  he  therefore 
directed  the  jury  to  find  for  the  defendants.    Verdict  accordingly. 

Erie  now  moved  for  a  new  trial,  on  the  ground  of  mis- 
direction : 

It  is  true  that  a  fine  levied. by  a  lunatic  is  valid  at  law: 
S  Bac.  Abr.  645,  646;  Fiaes  and  Becoveries  (C)  (i).  But  a 
court  of  equity  will  decree  a  reconveyance :  Addison  v.  Dawson  (2). 
There  was  therefore  an  equitable  right,  which  the  conveyance 
of  1828  was  intended  to  defeat.  That  avoided  the  transaction 
at  law:  for  the  principle  is,  that  no  effect  shall  be  given  to 
a  fraudulent  transaction  ;  and,  for  this  ^purpose,  it  can  make  no  [  *75(t  ] 
difference  whether  the  fraud  be  proved  by  showing  that  it  is 
directed  against  legal  or  against  equitable  rights. 

Cur.  adv.  wit. 

Lord  Dbnman,  Ch.  J.,  in  this  Term  (November  22nd),  delivered 
the  judgment  of  the  Court  : 

In  this  case  a  rule  was  moved  for  a  new  trial,  on  the  ground 
of  misdirection,  under  the  following  circumstances.  The  action 
was  in  trespass ;  and  the  plea,  the  soil  and  freehold  of  Green- 
ham, one  of  the  defendants.  The  land  had  originally  belonged 
to  one  Murley,  who,  by  a  deed  of  1805,  had  conveyed  it  to 

(1)  7th  od.  (2)  2  Vern.  678. 
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MuBLBY  Templeman,  and  levied  a  fine  thereupon  to  the  use  of  Temple- 
8HBBBEK.  man.  In  1822  Greenham  applied  for  a  commission  of  lunacy ; 
under  which  Murley  was  found  to  have  been  a  lunatic  for  thirty 
years  preceding,  and  Greenham  was  appointed  the  committee  of 
the  estate.  He  then  proceeded  in  equity  against  Templeman, 
but  finally  compromised  with  him,  and  himself  took  a  conveyance 
from  him  in  1828.  On  this  title  the  defendants  relied  to  make 
out  their  plea,  it  being  settled  law,  that,  if  a  lunatic  levies 
a  fine;  neither  he,  nor  those  who  represent  him,  shall  avoid  it : 
Beverley* 8  case  (i).  Mr.  Erie,  for  the  plaintiff,  contended  that 
he  might  impeach  these  transactions  by  showing  fraud  practised 
on  the  alleged  lunatic ;  the  learned  Judge,  however,  stated  that 
no  effect  was  to  be  given  to  any  such  evidence,  unless  he  was 
prepared  to  show  fraud  practised  by  Greenham  on  Templeman  ; 
for  that  Templeman's  title  under  the  fine  must  be  taken  to  be 
[  'Ts?  ]  good  in  law,  and  therefore  the  only  deed  open  to  ^impeachment 
was  the  conveyance  from  Templeman  to  Greenham. 

This  ruling,  upon  which  the  learned  Judge  acted  in  his 
summing  up,  was  the  ground  of  the  application ;  and  it  was 
argued  that,  although  at  law  the  fine  of  the  lunatic  might  not 
be  liable  to  impeachment  on  the  ground  of  the  lunacy  of  the 
conusor,  yet,  as  this  might  in  effect  be  done  in  equity  (for  which 
Addison  v.  DaiC8on{2)  was  cited),  the  plaintiff  ought  to  have  been 
permitted  to  show  that  the  whole  transaction  was  void. 

We  are  of  opinion,  however,  that  the  ruling  of  the  learned 
Judge  was  perfectly  right.  We  express  no  opinion  as  to  .the 
relief  which  a  court  of  equity  may  be  competent  to  give.  But  it 
is  of  great  importance  that  a  court  of  law  shotild  proceed  on 
legal  principles,  and  not  be  induced  to  depart  from  them  by  any 
hardship  in  the  particular  case.  At  law  the  fine  is  valid,  and 
nothing  has  been  done  to  avoid  it :  full  effect,  therefore,  must 
be  given  to  it.  The  result  is,  that  Templeman  was  competent 
to  convey  a  good  legal  title  to  Greenham ;  and  no  evidence  was 
tendered  to  show  that,  as  between  these  two,  he  had  not  done  so. 
There  must  be,  therefore,  no  rule. 

Bule  refnaed. 

(1)  4  Co.  Rep.  123  h.  (2)  2  Vem.  678. 
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DOE  D.  WILLIAM  OSBORN  TAYLOR  and  JOHN       ,8S8. 
WILLIAM  TAYLOR  v.  JOHN  CRISP.  ^::!i[»- 

(8  Adol.  &  Ellis,  779—789 ;  S.  C.  1  P.  &  D.  37 ;  8  L.  J.  (N.  S.)  Q.  B.  41.)  [  779  ] 

T.,  seised  of  copyhold,  deyised  it  to  his  daughter-in-law  for  life, 
remainder  in  fee  to  her  son  A.,  T.'s  grandson,  in  fee,  '*  upon  this  express 
condition,  and  not  otherwise,"  that  A.  should,  witbin  three  months  next 
after  T.*s  decease,  convey  three  specific  leasehold  messuages  seyerally 
to  A.*s  three  sisters ;  but,  in  case  A.  should  **  object  or  refuse  to  make 
such  conveyanoes,"  *'  then,  and  in  that  case,  and  upon  failure  thereof," 
T.  thereby  revoked  and  made  void  the  devise  to  A.,  and  did  thereby 
give,  &c.,  immediately  after  the  decease  of  the  daughter-in-law,  tenant 
for  life,  the  copyhold  to  the  three  sisters,  as  tenants  in  fee  in  common ; 
but,  in  case  of  any  one  or  more  dying  under  twenty-one,  then  to  the 
sui-vivors  or  survivor,  in  fee. 

The  daughter-in-law,  tenant  for  life,  entered  on  T.*s  death,  and  held 
for  several  years,  till  her  death.  She  survived  A.  A.  was  heir-at-law 
to  T.  Held,  that  A.'s  heir  might  recover  in  ejectment  on  this  title, 
without  showing  a  conveyance  of  the  leaseholds,  or  tender,  by  A.,  it 
not  being  shown  that  A.  had  knowledge  or  notice  of  the  will,  or  proviso, 
or  had  been  requested  to  convey. 

Admitted,  that  the  proviso  was  a  conditional  limitation,  not  a  condition. 

Held,  that  it  made  no  difference  that  neither  the  tenant  for  life,  nor  A. , 
nor  his  heir,  had  been  admitted,  and  that  the  three  sisters  had  been 
admitted,  and  had  entered,  and  that  the  defendant  claimed  through  them. 

On  a  special  case  the  Court  will  not  infer  such  a  fact  as  notice,  where 
not  stated  expressly  in  the  case,  from  other  fauts,  unless  a  power  to 
draw  such  inference  be  reserved  by  the  case,  and  accepted  by  them. 

Ejectment  for  copyhold  lands,  parcel  of  and  situate  in  the 
manor  of  Ightham,  in  Kent,  whereof  Thomas  Taylor,  at  the  time 
of  making  his  will,  after  mentioned,  and  of  his  death,  was  seised 
according  to  the  castom  of  the  manor.  The  custom,  as  regards 
descent,  was  the  custom  of  gavelkind.  On  the  trial  at  the 
Assizes  for  Kent,  a  verdict  was  found  for  the  plaintiff,  subject  to 
the  opinion  of  this  Court  on  a  case  substantially  as  follows. 

The  lessors  of  the  plaintiff  were  proved  to  be  the  great  grand- 
sons and  customary  co-heirs  of  the  said  Thomas  Taylor,  who 
made  his  will,  dated  9th  April,  1801,  duly  executed  &c. :  of 
which  the  following  is  an  extract. 

Whereas  I  am  seised  in  fee  of  a  moiety  or  half  part  of  a 
certain  freehold  messuage,  &c.,   situate  in  or  near  Parsonage 
Lane,  in  the  parish  of  Sevenoaks,  in  Kent,  *and  also  to  certain       [  *780  J 
copyhold  lands  and  premises,  situate  in  the  parish  of  Ightham, 
in  Kent ;  and  whereas  my  late  son  Thomas  Taylor,  some  short 

46—2 
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Doe  d.  time  since,  departecl  this  life  intestate,  being  seised  in  fee  of  the 
«..  other  or  remaining  moiety  or  half  part  of  the  said  freehold 

Crisp.  messuage,  &c.,  in  Parsonage  Lane  aforesaid,  and  also  possessed 
of  three  leasehold  meissaages,  &c.,  sitaate  at  Lewisham,  and 
to  other  personal  estate,  and  leaving  his  widow  Sarah  Taylor, 
and  his  son  Thomas  Taylor,  and  three  daughters,  namely,  Lacy, 
Ann  Mary,  and  Eleanor  Morgan  Taylor,  him  surviving,  and  who 
are  all  now  living ;  upon  whose  decease  the  said  Thomas  Taylor 
(the  grandson)  became  entitled  to  the  moiety  or  half  part  of  the 
said  freehold  premises  of  his  said  late  father,  as  well  as  to  share 
of  the  personal  estate;  and  whereas  the  said  Thomas  Taylor, 
deceased,  before  his  death,  declared  his  intention  that  his  said 
son  Thomas  should  have  his  freehold  estate  at  the  time  of  his 
decease,  and  that  his  said  three  daughters,  Luey,  Ann  Mary,  and 
Eleanor  Morgan,  should  have  and  be  entitled  to  the  said  three 
leasehold  messuages  equally,  subject  nevertheless  to  the  estate 
for  life  therein  of  the  said  Sarah,  the  wife,  and  now  the  widow, 
of  the  said  Thomas  Taylor,  deceased ;  and  whereas  the  said 
Thomas  Taylor,  the  party  hereto,  in  order,  if  possible,  to  confirm 
the  intentions  of  the  said  Thomas  Taylor,  deceased,  is  desirous 
of  devising  his  said  moiety  of  the  said  freehold  premises  and  the 
entirety  of  the  said  copyhold  premises  to  his  said  grandson 
Thomas  Taylor,  son  of  the  said  Thomas  Taylor,  deceased,  upon 
the  condition  hereinafter  mentioned  concerning  the  same :  now 
I,  the  said  Thomas  Taylor,  do  hereby  give  and  devise  all  that 
my  moiety  or  half  part,  the  whole  into  two  equal  parts  to  be 

[  *78i  ]  divided,  of  and  in  *all  that  freehold  messuage,  &c.,  situate  in 
Parsonage  Lane,  and  also  all  and  every  my  said  copyhold 
premises  situate  in  the  parish  of  Ightham,  and  also  all  and 
every  other  my  freehold  and  copyhold  premises  situate  in  Seven- 
oaks  and  Ightham,  or  elsewhere  in  Kent,  unto  my  daughter-in- 
law,  the  said  Sarah  Tajrlor,  and  her  assigns,  for  and  daring  the 
term  of  her  natural  life;  and,  from  and  immediately  after  her 
decease,  I  give  and  devise  the  said  moiety  or  half  part  of  the 
said  freehold  and  copyhold  premises,  so  given  to  her  for  life, 
unto  my  said  grandson,  the  said  Thomas  Taylor,  to  hold  to  him, 
the  said  Thomas  Taylor,  his  heirs  and  assigns,  for  ever,  **  upon 
this  express  condition,  nevertheless,  and  not  otherwise,  that  he. 
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my  said  grandson,  Thomas  Taylor,  shall  and  do,  within  three       Doe  d. 
months  next  after  my  decease,  by  good  and  sufficient  convey-        ^y-^*^ 
ances,  assignments,  or  other  assurances,  assign  over,  release,        Cuwp. 
exonerate,  and  discharge  the  said  leasehold  premises,  late  of  my 
said  son  Thomas  Taylor,  deceased,  and  situate  in  Lewisham 
aforesaid,  and  all  his  right,  claim,  and  demand  whatsoever  in 
and  to  the  said  leasehold  premises,  unto  and  for  the  benefit 
of  his  said  three  sisters,  Lucy,  Ann  Mary,  and  Eleanor  Morgan, 
in  the  manner  following ;  (that  is  to  say)  to  his  said  sister  Lucy, 
all  the  estate,  right,  title,  and  interest  of  him  the  said  Thomas 
Taylor,  of  and  in  the  leasehold  messuage  "  (describing  it),  **  to 
his  said  sister  Ann  Mary  all  his  estate,"  &c.  (as  before,  describing 
another  leasehold  messuage), ''  to  his  said  sister  Eleanor  Morgan," 
&c.  (as  before,  describing  another  leasehold  messuage) ;  "  but,  in 
case  he  my  said  grandson,  Thomas  Taylor,  shall  object  or  refuse  to 
make  and  execute  such  conveyances,  assignments,  or  other  assur- 
ances of  his  respective  estates,  rights,  and  ^interest,  of,  in,  and  to       [  '782  ] 
the  said  leasehold  premises  before  described,  unto  and  for  the  benefit 
of  his  said  three  listers  respectively,  in  the  manner  above  men- 
tioned and  described,  then,  and  in  that  case,  and  upon  failure 
thereof,  and  immediately  upon  such  failure,  I  do  hereby  revoke 
and  make  void  the  devise  of  the  said  freehold  and  copyhold 
estates  heretofore  by  me  given  and  devised  to  my  said  grandson  ; 
and  I  do  hereby  give,  devise,  and  bequeath  the  same  freehold 
and  copyhold  estates,  from  and  immediately  after  the  decease  of 
his  said  mother,  unto  his  said  three  sisters,''  **  and  to  their  heirs 
and  assigns  for  ever,  equally,  share  and  share  alike,  as  tenants 
in  common,  and  not  as  joint  tenants :  but,  in  case  any  one 
or  more  of  them  shall  die  under  the  age  of  twenty-one  years, 
then  I  give  and  devise  the  part  or  share  of  such  one  or  more 
dying  under  that  age  to  the  survivors  who  shall  live  to  attain  the 
said  age,  and  to  their  heirs  and  assigns,  as  tenants  in  common, 
and  not  as  joint  tenants ;  and,  if  but  one  shall  live  to  attain  that 
age,  then  I  give  and  devise  the  same  freehold  and  copyhold 
estates  unto  such  one  only,  and  to  her  heirs  and  assigns  for 
ever :  and,  as  to  all  and  every  the  rest,  residue,  and  remainder 
of  my  estate  and  effects  whatsoever  and  wheresoever,"  &c. 
(to  his  daughter-in-law,  Sarah  Taylor,  who  was  made  executrix). 
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Doe  d.  The  testator  died  in  1808,  leaving  his  daughter- in-law,  the 

r,  said  Sarah  Taylor,  his  said  grandson  Thomas  Taylor,  and  also 

CB18P.       jjj[g  granddaughters,  the  three  sisters  of  his  said  grandson,  Lucy, 

Ann  Mary,  and  Eleanor  Morgan,  him  surviving.     Sarah  Taylor 

entered  into  possession  of  the  premises,  and  continued  possessed 

till  her  death,  which  happened  in  August,  1827 ;  Thomas  Taylor, 

[  *783  ]      •the  grandson,  died  in  February,  1817,  intestate,  leaving  his 

two  sons,  the  lessors  of  the  plaintiff,  him  surviving. 

The  granddaughters  of  the  testator,  Lucy,  Ann  Mary,  and 
Eleanor  Morgan,  are  still  living.  On  their  mother's  death,  they 
were  admitted  in  the  lord's  court  to  the  premises  in  question : 
and  the  defendant  claims  by  conveyance  from  them. 

Neither  Sarah  Taylor,  nor  Thomas  Taylor  the  grandson,  was 
ever  admitted  to  the  premises  in  question  :  nor  have  the  present 
lessors  of  the  plaintiff  been  admitted. 

The  defendant  objected,  1.  That,  as  there  was  no  evidence 
of  the  execution  by  the  grandson  of  any  such  conveyances  or 
releases  for  the  benefit  of  his  sisters  as  required  by  the  will,  nor 
evidence  of  any  tender  or  offer  by  the  grandson  to  execute  such 
conveyances  or  releases,  the  lessors  of  the  plaintiff  were  not 
entitled  to  recover :  2.  That  the  lessors  of  the  plaintiff  had  not 
shown  any  sufficient  admission  to  entitle  them  to  recover. 

The  plaintiff  contended  that  it  was  not  incumbent  on  him 
to  offer  evidence  on  either  of  the  above  points ;  and  that,  there 
being  no  evidence  of  any  objection  or  refusal  by  Thomas  Taylor 
the  grandson  to  execute  such  conveyances  or  releases,  the 
plaintiff  was  entitled  to  recover. 

If  the  Court  should  be  of  opinion  that  neither  of  the  above 
objections  was  valid,  the  verdict  was  to  stand:  if  the  Court 
should  be  of  opinion  that  the  first  objection  was  valid,  the  verdict 
was  to  be  for  the  defendant :  if  the  Court  should  be  of  opinion 
that  the  last  objection  was  valid,  a  nonsuit  was  to  be  entered. 

Thesiger,  for  the  plaintiff : 

It  must  be  admitted   that  this  is  not  a  condition  but  a 

[  *784  ]      conditional  limitation.    "^The  devisee  over  would  clearly  take 

advantage   of  it,  not    the  heir-at-law:    Avelyn  v.    Ward  (i), 

(1)  1  Ves.  Sen.  420. 
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Feame's  Cent.  B.  272  (9th  ed.)-    But  the  event  on  which  the       doe  d. 

limitation    depends    has    not    taken    place.      The  conditional        ^\^^^ 

limitation,  as  it  defeats  an  estate,  will  be  construed  strictly :  Co.        cbipp. 

Litt.  219  b,  FrauHces's  case  (i).     Now  here  the  estate  is  carried 

over,  in  case  Thomas  Taylor,,  who  was  also  heir-at-law,  "  shall 

object  or  refuse  to  make  and  execute  such  conveyances,"  &c. 

These  words  do  not  apply  to  mere  passive  neglect,  where  there 

has  been  no  demand  or  notice.    In  Doe  d.  Kenrick  v.  Lord  W. 

Beauclerk  (2)  Lord  Ellbnbobocgh  said, "  If  it  were  necessary,  we 

might  lay  some  stress  upon  the  wording  of  the  proviso,  which 

speaks  of  a  refusal  to  reside,  &c.,"  "  not  of  a  mere  neglect;  and 

a  refusal  imports  that  the  thing  refused  was  proposed  to  the 

refusing  party."     Here,  indeed,  the  proviso  adds  that  "  then, 

and  in  that  case,  and  upon  failure  thereof,  and  immediately  upon 

such  failure,"  the  devise  is  revoked,  and  the  estate  is  to  go  over ; 

and  it  will  be  said  that  this  comprehends  any  non-performance 

of  the  condition.     But  Doe  d.  Kenrick  v.  Lord  IF.  Beauclerk  (2) 

shows  that  a  party,  who  would  have  title  if  there  were  no  such 

instrument  as  that  which  contains  the  condition,  is  not  to  lose 

the  estate  by  a  breach  of  the  condition,  unless  he  has  notice 

of  the  instrument;   and  this  is  in  accordance  with  Fraituces's 

case  (3),  Malloon  v.  Fitzgerald  (4),  Burleton  v.  Humfrey  (6).    And 

this  was  admitted  in  Williams  d.  Porter  v.  Fry  (6),  where  it  was 

held  that  notice  was  not  necessary  in  the  *case  of  a  party  not       [  *786  ] 

being  heir.    Here  it  does  not. appear  that  Thomas  Taylor^  the 

grandson,  knew  of  the  devise,  or  even  of  the  death  of  the  devisor. 

The  condition  was  to  be  performed  within  three  months  of  the 

devisor's  death.    It  may,  perhaps,  be  said  that  the  fact  of  notice 

is  to  be  inferred  from  Thomas  Taylor  having  left  his  mother  in 

possession.    But  it  does  not  appear  that  he  even  knew  that  she 

was  in  possession  ;  and,  if  he  did,  that  would  not  show  knowledge 

of  the  devise  to  himself,  and  the  conditional  limitation  attached 

to  it.    It  does  not  appear  that  he  did  not  consider  his  mother  an 

abator.    The  only  question  is  as  to  notice  within  three  months 

from  the  devisor's  death.    How  can  the  entry  of  a  stranger  be 

(1)  8  Co.  Bep.  90  b,  91  a.  (4)  3  Mod.  28. 

(2)  11  B.  B.  307  (11  East,  657,  (5)  Amb.  256.    Seep.  259. 
667).  (6)  1  Mod.  86. 

(3)  8  Co.  Bep.  89  b.    See  92  a. 
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Doe  d.       treated  a^  notice  of  a  deviee  and  a  conditional  limitation  ?    Bat, 
,r.  further,   in   MaUoon  v.    Fitzgerald  (i)   it  was    held  that  even 

Cbibp.       knowledge  was  not  sufficient  without  express  notice  from  the 
party  who  was  to  require  performance. 

Another  question  will  be  raised;  whether  the  lessors  of  the 
plaintiff  can  maintain  ejectment  before  admittance.  But  admit- 
tance is  not  necessary  to  entitle  an  heir  to  devise:  Right  d. 
Taylor  v.  Banks  (2) ;  and  therefore  he  may  maintain  ejectment 
without  it.  Here  the  lessors  are  co-heirs  of  the  devisor.  Their 
father,  the  devisee,  Thomas  Taylor,  never  claimed  as  devisee ; 
nor  indeed  does  he  appear  to  have  dealt  with  the  reversion  at 
all.  The  lessors  of  the  plaintiff  claim  as  heirs  to  their  great 
grandfather,  the  party  last  seised  in  fee. 

Sir  J,  Campbeli,  Attorney-General,  contra  : 

As  to  the  last  point,  the  general  rule  certainly  is  that  the  heir 
[  *78G  ]  may  ^maintain  ejectment  without  admittance.  Here,  if  the 
proviso  did  not  operate  in  favour  of  the  granddaughters,  it  may 
perhaps  be  difficult  to  show  that  the  rule  does  not  apply.  If, 
however,  Thomas  Taylor,  the  grandson,  took  under  the  devise, 
he  would  be  a  purchaser,  and  the  descent  would  be  broken. 
His  mother  never  was  admitted  (d). 

As  to  the  principal  question,  this  is  a  conditional  limitation, 
and  not  a  condition,  as  appears  from  the  authorities  cited  on 
the  other  side,  and  from  Newis  v.  Lark  (4),  conmionly  cited  as 
Scolastica's  case.  It  is  not  to  be  so  strictly  construed  as  a  con- 
dition, which  is  in  the  nature  of  a  mere  defeasance,  whereas 
a  conditional  limitation  is  in  the  nature  of  a  creation  of  an 
interest.  The  clear  intention  of  the  devisor  was  that,  either  by 
conveyance  of  the  leasehold  from  his  grandson,  Thomas  Taylor, 
or,  in  default  of  that,  by  the  clause  carrying  the  freehold  and 
copyhold  over,  the  three  granddaughters  should  be  provided  for. 
The  words  '* object  or  refuse"  do  not  necessarily  express  a 
positive  act ;  it  was  assumed  by  the  devisor  that  the  grandson 
would  convey  if  he  did  not  object.    That  does  not  imply  a 

(1)3  Mod.  28.  7  Ad.  &  El.  195. 

(2)  3  B.  &  Ad.  664.  (4)  Plowd.  408. 

(3)  See  Doe  d.   Winder  v.  Lawe$, 


VOL.  XLVii.]     1888.    Q.  B.    8  AD.  &  EL.  786—787.  7:^9 

reqaest  on  the  other  side.    Which  of  the  granddaughters  was  to       doe  d. 

make  the  reqaest?    Would  a  request  by  one  enure  to  all?    If  r.       j 

not,  to  what  extent  would  the  proviso  take  effect?    The  devise       ^*'®^* 

provides  for  none  of  these  cases,  and  therefore  clearly  did  not 

contemplate  a  request.    Then,  as  to  notice  and  knowledge,  the 

Court  will,  from  the  facts  stated,  infer  both.     It  is  true  that,  if, 

as  in  Fraunces's  case  (i)  and  Malloon  v.  Fitzgerald  (2),  it  was  to 

be  assumed  that  the  heir  had  no  notice  or  knowledge,  the  *non-      [  *^^^  3 

performance  of  the  condition  would  not  defeat  his  estate.    Thus 

in  Doe  d.  Kenrick  v.  Lord  IF.  BeaucUrk  (3)  the  question  arose 

on  a  special  verdict,  where,  in  the  absence  of  a  direct  finding, 

the  Court  could  not  assume  the  fact.    On  a  special  case,  they 

may  draw  obvious  inferences  of  fact.    The  heirs-at-law  must,  at 

the  trial,  have  produced  the  will  to  get  rid  of  the  Statute  of 

Limitations.    Without  that,  the  mother's  possession  would  have 

been  adverse ;  for,  since  her  husband  was  not  seised,  there  could 

have  been  no  free-bench. 

Thesiger,  in  reply : 

No  inference  can  be  drawn  from  the  length  of  time.  That  the 
lessors  of  the  plaintiff  knew  of  the  will  at  the  time  of  the  trial, 
does  not  afford  any  inference  that  Thomas  Taylor,  the  grandson, 
knew  of  it  within  three  months  of  the  devisor's  death. 

(Lord  Denman,  Ch.  J. :  I  do  not  see  how  we  can  draw  any 
inference  of  fact.  The  case  reserves  no  such  power  to  us ;  and, 
when  such  a  power  is  reserved,  we  are  often  compelled  to  decline  it.) 

Then,  as  to  the  intention  of  the  devisor.  Although  it  is  true  that 
he  meant  to  provide  for  his  granddaughters,  it  does  not  follow 
that  he  meant  the  grandson  to  take  notice  of  the  conditional 
limitation  at  his  peril.  It  is  asked,  what  the  effect  of  a  request 
by  one  or  two  of  the  granddaughters  would  have  been.  Probably 
it  would  have  enured  to  all ;  for  they  take  cross  remainders. 

Lord  Denman,  Ch.  J. : 
If  the  question  turned  simply  on  the  meaning  of  the  proviso, 

(1)  8  Co.  Eep.  89  b.  (3)  11  B.  E.  307  (11  East,  657). 

(2)  3  Mod.  28. 
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Doe  d.  the  point  might  be  open  to  much  argament.  Bat  it  is  laid  down 
r,  in  many  cases,  especially  in  Doe  d.  Kenrick  v.  Lord  W.  Bean- 

^"*^*  clerk  (i),  ♦that  the  heir  is  not  to  be  defeated  by  a  condition  of 
which  he  had  not  notice.  This  is  admitted  by  the  AUomeij- 
General,  Then  the  only  question  is,  whether  we  are  justified  in 
inferring  the  fact  of  notice.  The  Attorney-General  reminds  us 
that  in  Doe  d.  Kenrick  v.  Lord  W.  Beaiulerk  (i)  there  was  a 
special  verdict.  But  I  consider  the  rule  to  be  the  same  where 
there  is  a  special  case,  unless  a  power  to  infer  facts  be  given 
in  the  case,  and  accepted  by  the  Court.  The  Court  could  not 
exercise  such  a  power  upon  a  statement  like  this ;  there  would 
be  merely  a  question  for  a  jury,  who  would  take  into  considera- 
tion the  circumstances  of  acquiescence,  age,  and  ten  thousand 
others;  where  no  such  consideration  can  be  had,  it  would  be 
idle  to  attempt  to  draw  an  inference. 

Patteson,  J. : 

I  agree  in  the  general  rule,  as  to  the  necessity  of  notice 
to  defeat  the  heir*s  estate.  We  need  not  enquire  from  whom 
a  notice  would  be  valid ;  tor  here  none  at  all  was  given ;  nor 
should  he  be  justified  even  in  assuming  that  there  was  know- 
ledge. As  to  the  other  point,  it  is  conceded  that  admittance  was 
not  necessary  unless  the  conditional  limitation  took  efiect  by 
breaking  the  descent. 

Williams,  J. : 

The  Attorney-General  admits  that,  if  this  were  a  special  verdict, 
the  rule  laid  down  in  Doe  d.  Kenrick  v.  Lord  W.  Beauclerk  (i) 
must  apply.  But  we  can  draw  no  inference  of  fact  here.  Even 
if  the  power  to  do  so  were  expressly  reserved,  I  do  not  see  on 
what  we  could  found  such  an  inference  as  he  suggests. 

[  789  ]         COLEBIDOE,  J.  : 

It  is  admitted  that,  unless  there  was  a  notice,  the  case  cited  by 

Mr.  Thesiger  shows  that  the  descent  is  not  broken.    And,  as 

to  inferring  the  fact  of  notice,  I  agree  with  my  Lord  that  we  have 

no  power  to  do  so.    But,  on  this  statement,  I  should  not  draw 

(1)  11  R.  R.  307  (11  East,  657). 
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the  conclusion  saasested:  for  it  would  have  been  very  easy       dob  a. 

Taylob 
to  give,  I  do  not  say  positive,  but  circumstantial  evidence  of  r. 

notice,  had  there  been  notice  in  fact.  Crisp. 

Verdict  for  tlie  plaintiff  to  stand. 


MATTOCK,  Executor  op  Southwood,  v.  KINGLAKE.        im. 

(8  Adol.  &  Ellis,  796—806;  S.  C.  1  P.  &  D.  46;  1  W.  W.  &  H.  667;  8L.  J.        -^^^• 

(N.  S.)  Q.  B.  56.)  [  796  ] 

S.,  the  lord  of  a  manor,  appointed  K.  by  parol  to  the  offices  of  steward 
of  the  manor,  and  clerk  of  a  castle  therein ;  K.,  in  consideration  of  S. 
permitting  him  to  hold  the  offices  at  the  will  of  S.  as  lord,  promised  S. 
to  pay,  out  of  the  fees  of  the  offices,  an  annuity  to  G.  during  G.'s  life, 
for  the  payment  of  which  S.  had  bound  himself,  his  heirs  and  executors, 
and  to  indemnify  S.  from  such  payment,  so  long  as  K.  should  execute 
the  offices  either  by  himself  or  by  deputy  to  be  approved  of  by  S.  After- 
wards S.,  as  lord,  granted  the  same  office  to  K.  by  deed-poll  (not  reciting 
any  special  consideration)  for  K.'s  life,  and  died. 

Heldy  that  K.  remained  liable  to  pay  G.'s  annuity;  that  the  con- 
sideration for  K.'s  promise  in  that  respect  still  continued ;  that  the  grant 
by  deed  did  not  affect  the  parol  contract  on  his  part ;  and  that,  although, 
since  the  death  of  S.,  K.  could  not  execute  the  office  by  deputy  to  be 
approved  by  him,  it  was  sufficient  that  K.  could  execute  it  in  person. 

Assumpsit,  The  first  count  of  the  declaration  stated  that, 
1)efore  and  at  the  time  of  the  promise,  Thomas  Southwood,  the 
testator,  was  lord  of  the  manor  of  Taunton  Dean  in  Somersetshire : 
and  that  there  were,  and  immemorially  had  been,  attached  and 
incident  to  the  said  manor  certain  offices  of  great  profit  and 
emolument,  viz.  the  offices  of  clerk  of  the  Castle  of  Taunton, 
and  steward  of  the  said  manor;  and  the  right  and  power  of' 
appointment  of  persons  to  fill  the  said  offices  then  was,  and 
immemorially  had  been,  vested  in  the  lord  of  the  said  manor  for 
the  time  being,  who  had  *power  to  exercise,  and  exercised,  the  [  ^796  ] 
said  right  by  the  appointment  of  such  person  as  to  the  said  lord 
seemed  fit  to  hold  the  said  offices,  either  by  patent  for  the  life  of 
the  person  so  appointed,  or  during  the  will  and  pleasure  of  the 
said  lord  for  the  time  being,  as  to  the  said  lord  seemed  meet. 
That,  before  and  at  the  time  of  the  making  of  the  bond  after- 
mentioned,  John  Henry  Gell  held  the  said  offices  under  an 
appointment  by  patent  from  the  lord  for  Gell's  life,  and  was  in 
the  possession,  receipt,  and  enjoyment  of  the  emoluments,  fees, 
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Mattock  and  profits.  That  Sonthwood  had  applied  to  Gell  to  sarrender 
KiNOLAKE.  his  interest  in  the  offices  and  emoluments  into  the  hands  of 
Southwood,  which  Gell  had  agreed  to  do  on  Soathwood's  securing 
to  him  by  his  bond  an  annuity  of  50/.  for  Gell's  life.  That 
Southwood  agreed  so  to  do,  and,  in  pursuance  of  the  premises, 
executed  and  delivered  to  Gell  his  bond  in  5001.  conditioned  for 
the  payment  of  an  annuity  (as  above  described)  by  Southwood, 
his  heirs,  executors,  &c.,  to  Gell  or  his  assigns ;  and  Gell  accepted 
such  bond,  and  surrendered  to  Southwood,  as  lord,  all  his  right 
and  claim  to  the  offices,  and  to  the  emoluments  &c. ;  and  the 
offices  became  vacant,  and  the  right  of  appointment  vested  in 
Southwood,  then  being,  and  as,  such  lord  of  the  manor.  That 
afterwards,  to  wit  on  &c.,  ''  in  consideration  of  the  premises,  and 
also  in  consideration  of  the  said  Thomas  Southwood's  permitting 
the  said  defendant  to  hold  the  said  offices  at  the  will  of  the  said 
Thomas  Southwood  as,  and  being,  lord  of  the  said  manor,  he  the 
defendant  promised  the  said  Thomas  Southwood  in  his  life-time 
to  pay  out  of  the  fees  of  the  said  offices  the  said  annuity  of  502. 
so  as  aforesaid  secured  by  the  said  bond  of  the  said  Thomas 
r  *797  ]  Southwood  to  the  said  John  Henry  Gell  (by  the  description  *of 
Mr.  Gell)  during  the  life  of  the  said  John  Henry  Gell,  and  to 
indemnify  the  said  Thomas  Southwood  from  the  payment  of  the 
said  annuity  so  long  as  he,  the  defendant,  should  execute  the 
said  offices  either  by  himself  or  deputy  to  be  approved  of  by  the 
said  Thomas  Southwood."  Averment,  that  Gell  is  still  living, 
and  that  defendant  from  the  time  of  his  appointment  hitherto 
hath  continually  executed  the  offices  and  received  the  fees, 
profits,  and  emoluments  to  his  own  use.  Breach,  nonpayment 
of  the  annuity  for  four  years  last  past,  since  the  death  of  South- 
wood  (though  the  fees  have  exceeded  502.  ayear),  and  neglect  to 
indemnify  plaintiff,  who,  by  reason  of  such  nonpayment,  was 
compelled,  as  executor,  to  pay  the  arrears. 

Fourth  plea.  That,  after  the  making  of  the  promise,  and  in 
Southwood's  life-time,  viz.  on  &c.,  Southwood  by  his  deed  poll, 
bearing  date  &c.  (profert),  ''for  divers  good  causes  and  considera- 
tions him  in  that  behalf  specially  moving,  gave  and  granted  to 
the  defendant  the  offices  of  steward  and  clerk,  or  the  clerkship 
of  his  the  said  Thomas  Southwood's  castle,  town,  and  lordship  or 
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manor  of  Taunton  and  Taunton  Dean  in  the  county  of  Somerset,     mattock 

with  all  and  singular  the  hundreds  and  members  of  the  said    kikglakb. 

castle,  town,  and  lordship  or  manor,  to  have,  occupy,  and  exercise 

the  offices  aforesaid  to  the  defendant  during  his  the  defendant's 

life,  and  to  receive  for  exercising  the  same  all  and  singular  the 

profits,  commodities,  and  emoluments  to  the  said  offices  in  any 

manner  belonging  or  appertaining ;   that  defendant  thereupon 

then  accepted  and  agreed  to  the  said  deed  poll  and  to  the  grant 

of  the  said  offices  therein  contained ;  and  that,  from  the  time  ot 

the  making  of  the  *said  deed  poll  hitherto,  he,  the  defendant,       [  *798  ] 

has  exercised  the  offices  therein  mentioned,  being  the  same  offices 

as  in  the  declaration  mentioned,  under  and  by  virtue  of  the  grant 

in  the  said  deed  poll  contained,  and  under  no  other  appointment, 

right,  title  or  authority  whatsoever,"    Verification. 

Demurrer,  assigning  for  causes  that  the  plea  attempts  to  raise 
an  immaterial  issue ;  for  that  the  matter  of  the  plea,  if  true,  is 
compatible  with  the  liability  alleged  in  the  declaration ;  that  the 
plea  does  not  traverse,  or  sufficiently  confess  and  avoid,  the  count 
pleaded  to,  for  that  it  does  not  show  how  plaintiff  has  been  dis- 
charged from  the  promise  declared  upon,  or  that  he  has  ceased 
to  execute  the  offices ;  that  the  interest  of  defendant  in  the  offices 
is  not  shown  to  have  determined  at  the  time  of  the  making  of 
the  grant  pleaded ;  and  that  the  grant,  admitting  that  it  applied 
to  the  said  offices,  operated  merely  by  way  of  confirmation,  not 
as  creating  any  new  estate  or  interest.     Joinder  in  demurrer. 

Bere,  for  the  plaintiff: 

The  plea  furnishes  no  answer  to  an  action  on  the  contract. 
The  declaration  states  that,  in  consideration  of  the  "premises" 
mentioned  in  the  inducement,  and  of  Southwood's  permitting 
the  defendant  to  hold  the  offices  at  the  will  of  Southwood  as  lord, 
the  defendant  promised  Southwood  to  pay  Gell's  annuity  out  of 
the  fees,  during  Gell's  life,  and  to  indemnify  Southwood  from 
such  payment  so  long  as  the  defendant  should  execute  the  offices. 
The  contract  to  pay  embraced  a  period  co-extensive  in  duration 
with  the  holding  of  the  offices,  and  not  longer.  It  will  be  argued 
that,  ^because  the  defendant,  after  making  the  agreement,  ceased  [  *799  j 
to  hold  at  will,  and  received  an  appointment,  by  deed,  for  his 
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Mattock  life,  he  no  longer  holds  subject  to  the  c<mtract.  But  the  parties 
KiKQLAKE.  are  not  likely  to  have  contemplated  that  the  defendant's  guarantee 
should  cease,  and  the  grant  so  become  gratuitous,  while  the 
grantee  still  enjoyed  the  benefit  of  Gell's  resignation  (and  that 
under  a  more  durable  arrangement),  and  South  wood  remained 
liable  to  Gell  for  the  annuity.  The  grant  enlarging  the  estate  at 
will  into  an  estate  for  life  did  not  merge  the  defendant's  promise ; 
his  engagement  to  pay  was  not  dependent  on,  but  collateral  to, 
that  grant.  It  is  not  necessary,  in  assumpsit,  that  the  considera- 
tion should  be  co-extensive,  in  point  of  duration,  with  the  subject- 
matter  of  the  promise.  A  grant  of  the  office  for  a  year  would, 
in  this  case,  have  been  a  sufficient  legal  consideration.  And  the 
consideration  here  was  not  merely  the  grant  of  the  office  to  hold 
at  will,  but  the  fact,  also,  of  Gell  having  given  up  the  offices  now 
held  by  the  defendant,  on  Southwood's  application,  for  an  annuity 
payable  by  Southwood.  The  grant  by  deed  may  probably  have 
been  made  in  consequence  of  the  defendant's  promise  to  pay  the 
annuity,  although  that  might  not  appear  by  the  deed  itself,  the 
consideration  not  being  usually  stated  in  the  grant  of  an  office. 
The  deed  did  not  create  a  new  office,  but  operated  in  confirma- 
tion and  enlargement  of  the  former  grant,  as  in  the  cases  put  in 
Sbepp.  TouChst.  815,  where  estates  in  land  are  enlarged  by 
confirmation.  It  cannot  be  said  that  the  contract  expired  on 
Southwood's  death ;  for  the  liability  to  Gell  continued  in  his 
representatives,  and,  while  it  did  so,  the  defendant's  guarantee 
remained  in  force. 

r  83)  ]  Manning,  contra : 

The  consideration  for  this  contract  was,  in  reality,  the  appoint- 
ment to  hold  at  will.  The  words  ''  in  consideration  of  the  pre- 
mises" are  merely  formal,  and  dignify  only  '^in  .that  state  of 
things."  Southwood's  obtaining  a  surrender  from  Gell  would 
Le  no  legal  consideration  for  a  promise  by  the  defendant,  unless 
it  had  been  done  at  his  request,  which  is  not  averred.  The 
declaration  does  not  show  a  promise  by  the  defendant  to  pay  the 
annuity  for  Gell's  life.  The  undertaking  alleged  is,  "  to  pay  " 
''  during  the  life  of  the  said  J.  H.  Gell,  and  to  indemnify  the 
said  Thomas  Southwood  from  the  payment  of  the  said  annuity. 
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BO  long  as  he,  the  defendant,  shoald  execute  the  said  offices."  Mattock 
The  words  "  so  long  "  &c.  over-ride  and  qualify  all  the  preceding  kino^lakb. 
part  of  the  promise.  And  the  payment  is  to  be  "  out  of  the  fees 
of  the  said  offices;'*  it  was,  therefore,  intended  to  continue  so 
long  only  as  the  offices  were  held.  Nor  was  it  to  continue  longer 
than  the  offices  should  be  held  under  that  appointment.  South- 
wood  was  to  permit  the  defendant  to  hold  at  his  will,  and  the 
defendant  to  pay  and  indemnify,  so  long  as  he  **  should  execute 
the  said  offices  either  by  himself  or  deputy  to  be  approved  of  by 
the  said  Thomas  Southwood."  The  offices,  therefore,  would 
cease,  either  by  the  determination  of  Southwood's  will,  or  by  the 
determination  of  his  power  to  approve  of  a  deputy :  the  latter 
event,  of  course,  took  place  on  Southwood's  death,  and  that,  but 
for  the  deed,  would  have  terminated  the  appointment. 

(Pattbson,  J. :  The  words  of  the  agreement  are  not  "  so  long 
as  he  should  execute  the  offices  under  the  same  appointment.  "> 

That  is  their  effect.  If  Southwood  had  died,  and  his  heir  had  reap- 
pointed the  defendant,  he  could  not  have  executed  the  offices  by  a 
♦deputy  to  be  approved  of  by  Southwood ;  and,  therefore,  the  terms  [  •80i  ] 
of  the  original  appointment  would  no  longer  have  applied.  It 
is  contended  that  the  grant  for  life  did  not  affect  the  defendant's 
contract,  because  the  former  appointment  was  only  confirmed ; 
but  the  analogy  from  estates  in  laud  is  against  this  proposition. 
Thus  it  has  been  laid  down  that,  if  tenant  by  statute-merchant, 
or  the  like,  brings  assize,  and,  pending  the  writ,  the  fee  simple 
descends  to  him,  that  shall  abate  the  writ,  for  the  descending  of 
the  greater  estate  extinguishes  the  lesser :  Bro.  Abr.  Extinguish- 
ment et  Suspencion,  pi.  56  (i).  And,  if  a  man  grants  a  lease  to 
commence  after  the  determination  of  a  prior  lease,  and  then 
infeoffs  the  first  lessee,  that  is  a  determination  of  his  lease,  and 
the  second  lessee  may  enter:  per  Crook,  J.,  Northeiis  case (2). 
Further,  the  appointment  to  hold  an  office  at  Southwood's  will 
was  no  sufficient  consideration  for  a  promise  to  pay  ah  annuity 
during  Cell's  life.    The  will  might  be  determined  at  any  moment ; 

(1)  See  11  Vin.  Abr.  439,  Extin-         (2)  Iletley,  55. 
guishment  (A). 
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Mattock  such  a  contract,  therefore,  on  the  defendant's  part,  was  unilateral, 
KiNOLAKE.  ^6  A  contract  in  consideration  of  forbearance  to  sue  where  no 
time  is  specified  for  the  forbearance.  At  most  it  could  only  bind 
so  long  as  Southwood's  will  could  continue.  It  may  be  that  a 
grant  of  the  offices  for  a  year  would  have  been  a  sufficient  con- 
sideration ;  but  here  the  time  is  indefinite.  Again,  the  second 
appointment  was  by  deed.  For  the  terms  of  that  appointment 
the  writing  itself  must  be  looked  to ;  and  no  promise  to  pay  an 
annuity  is  there  stated.  It  is  argued  that  the  lord  is  not  likely 
to  have  substituted  a  gratuitous  grant  for  one  which  bound  the 
[  *802  ]  defendant  to  pay  the  annuity ;  but  the  ^appointment  to  an  office, 
in  its  nature  judicial,  ought  to  be  gratuitous ;  and  at  any  rate  it 
cannot  be  decided  whether  this  grant  was  or  was  not  so,  from  the 
mere  silence  of  the  deed,  because  it  is  not  necessary  that  a  deed 
should  express  the  consideration. 

(Lord  Denmam,  Ch.  J. :  When  the  office  was  granted,  the  execu- 
tion of  it  would  be  the  proper  consideration ;  and  that  makes  it 
doubtful  whether  the  contract  for  such  a  grant  on  a  pecuniary 
consideration  would  be  lawful.  But,  if,  as  you  argue,  nothing 
but  the  contract  under  seal  is  to  be  looked  to,  no  question  turns 
on  the  consideration.) 

The  Court  cannot  look  beyond  the  deed  for  the  terms  on  which 
the  second  appointment  was  made,  and  on  which  the  offices  were 
from  thenceforth  to  be  held.  But,  if  they  could  see  that  the 
contract  was  grounded  on  an  unlawful  consideration,  they  ought 
to  take  notice  of  the  objection,  though  not  regularly  brought 
before  them  (i),  and  not  give  effect  to  such  a  bargain.  It  is  con- 
tended that  the  agreement  to  pay  was  collateral  to  the  engage- 
ment of  South  wood  to  continue  the  defendant  in  his  offices.  But, 
if  so,  that  continuance  could  not  be  a  consideration  for  the  future 
payments ;  the  objection  tends  rather  to  defeat  the  action  than 
the  plea. 

Bere,  in  reply : 

The  matter  stated  before  the  words  ''  in  consideration  of  the 
premises  "  were  a  sufficient  benefit  to  the  defendant  to  form  a 
(1)  The  objection  was  not  pointed  out  in  the  defendant's  paper-book. 
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consideration.  And,  further,  it  is  conceded  that  the  appointment,  Mattook 
if  tor  a  year,  would  have  been  a  consideration.  But  it  would  be  kinolare. 
80  here,  if  even  for  a  shorter  period.  The  fact  of  its  being  deter- 
minable at  will  made  no  difference,  the  payment  *being  promised  [  *803  ] 
only  so  long  as  the  defendant  should  execute  the  offices.  Those 
words  show  also  that  the  contract  was  not  limited  to  Southwood*s 
lifetime ;  his  executors  remained  liable  for  the  annuity ;  and  the 
intention  was  to  indemnify  his  estate  so  long  as  Gell  should  live, 
if  the  defendant  should  so  long  execute  the  offices.  As  to  the 
term  **  collateral,"  the  contract  for  payment  was  so,  inasmuch  as 
that  and  the  appointment  by  deed  had  no  dependence  on  each 
other.  The  second  grant  did  not  create  any  new  engagement  on 
the  part  of  the  plaintiff:  it  was  by  deed-poll.  The  cases  cited 
for  the  defendant  as  to  extinguishment  of  a  lesser  estate  do  not 
interfere  with  the  proposition  that  when  the  estate  is  enlarged 
former  incidents  of  it  may  continue.  The  question  on  the  legality 
of  the  contract  cannot  regularly  be  gone  into;  and  the  defendant 
has  no  ground  for  saying  that  the  will  of  the  lord  is  determined, 
for  he  holds  under  the  lord,  and  by  an  exercise  of  his  will,  at  this 
moment ;  and  the  lord  has  not  now  any  interest  in  the  fees. 

LoBD  Dbnman,  Ch.  J. : 

The  only  question  is,  whether  the  change  of  tenure  put  an  end 
to  the  agreement  for  paying  the  annuity.  I  am  of  opinion  that 
that  effect  did  not  follow.  The  defendant  is  appointed  to  certain 
offices,  and  agrees  to  pay,  so  long  as  he  shall  execute  the  same, 
an  annuity  for  which  the  appointor  was  liable  during  Gell's  life. 
The  appointment  was  originally  at  will ;  but,  as  Mr.  Bere  has  said, 
the  will  is  now  exercised  in  favour  of  the  appointee  as  much  as  it 
was  before,  by  means  of  the  deed  which  has  prevented  the  lord  or 
his  representatives  from  turning  out  the  party  as  they  might  have 
done  at  first.  They  are  now  bound ;  *but  it  cannot  be  said  that  the  [  *804  ] 
will  is  determined.  The  defendant  executes  the  office  and  receives 
the  tees.    All  the  material  circumstances  continue  as  at  first. 

Pattbson,  J. : 

The  vice  of  Mr.  Manning's  argument  lies  in  his  contending 
that  the  defendant's  agreement  was  to  pay  while  he  held  under 
B.B. — ^VOL.  XLvn.  47 
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Mattock  tbe  original  appointment.  But  it  was,  to  pay  so  long  as  he 
KiHOLAKB.  "  should  oxocute  the  said  offices  either  by  himself  or  deputy  to 
be  approved  of  by  the  said  Thomas  Southwood."  It  is  true  that, 
after  the  execution  of  the  deed,  he  held  under  that,  and  not  by 
the  original  grant;  but  he  did  not  the  less  hold  the  offices 
according  to  the  agreement,  because  the  lord  had  parted  with  his 
power  to  turn  out  the  grantee.  If,  indeed,  Soathwood  had  died 
without  making  such  grant,  Mr.  Manning's  argument  would  have 
applied,  because  the  defendant's  right  in  the  office  would  have 
been  at  an  end  for  a  moment,  though  he  might  afterwards 
have  been  re-appointed.  But  here  no  such  interval  occurred. 
With  respect  to  the  merger,  an  estate  may  merge,  and  so  may  a 
contract,  as  where  a  person  lends  money  on  a  simple  promise  to 
pay,  and  afterwards  takes  a  bond  for  the  same  sum ;  there  the 
lower  kind  of  security  is  merged  in  the  higher.  But  here  the 
grant  by  deed  states  no  contract.  It  is  a  deed-poll,  and  does 
not  comprise  any  engagement  on  the  defendant's  part.  It  was 
ingeniously  argued  that  the  consideration  for  the  defendant's 
promise  was  his  being  permitted  to  hold  the  offices  at  the  will  of 
the  lord,  and  that  when  he  ceased  to  hold  at  will  the  considera- 
tion was  at  an  end.  But,  although  he  no  longer  holds  at  will, 
he  still  holds  by  the  lord's  permission,  and  more  beneficially  to 
[  *805  ]  himself  than  before,  because  he  cannot  be  turned  out.  *There- 
fore  the  consideration  virtually  continues.  I  do  not  proceed 
upon  the  ground  that  the  matters  stated  in  the  introductory  part 
of  the  count  can  be  taken  as  part  of  the  consideration ;  for  it  is 
not  sufficiently  averred  that  such  things  had  happened,  and  that 
the  defendant  had  notice  of  them. 

Williams,  J. : 

I  think  that,  in  this  case,  there  was  a  continuing  consideration. 
The  deed  making  the  offices  permanent  is  treated,  on  the  defen- 
dant's part,  as  if  it  had  an  effect  upon  the  previous  promise,  by 
substituting  a  higher  security.  This  deed,  however,  did  not  put 
an  end  to  the  consideration,  which  was  the  holding  of  the  offices, 
but  furthered  it  by  substituting  a  higher  and  better  title. 

COLBBIDGB,  J. : 

I  am  of  the  same  opinion.    The  only  question  is,  whether  the 
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plea  gives  a  sufficient  answer.  My  decision  proceeds  on  this  Mattock 
ground ;  that,  in  consideration  of  being  permitted  to  hold  these  kinolake. 
offices,  the  defendant  promised  to  indemnify,  not  so  long  as  he 
should  hold  the  offices  in  the  way  in  which  he  then  held  them, 
but  so  long  as  he  should  execute  them  by  himself  or  by  deputy 
to  be  approved  of  by  the  lord.  Waiving  the  question  of  legality, 
this  is  a  consideration  for  the  specific  promise.  Then  the  plea 
is,  not  that  the  defendant  has  ceased  to  execute  the  office,  but 
that  he  does  not  hold  it  under  the  same  grant.  I  think,  there- 
fore, that  it  goes  beside  the  declaration.  And  I  must  say  I  am 
glad  that  we  can  come  to  this  conclusion,  because  the  defen- 
dant has  not  only  the  same  thing  as  when  he  made  the  promise, 
but  something  better.  I  was  struck  with  the  observation  that, 
since  the  death  of  Southwood,  there  could  no  longer  *be  a  deputy  [  •806  ] 
approved  of  by  him.  But  the  promise  is  to  pay  so  long  as  the 
defendant  shall  execute  the  offices,  either  by  himself  or  by  such 
deputy ;  not  so  long  as  both  incidents  may  continue. 

Judgment  for  the  defendant. 


REG.  V.  HARLAND  and  Others.  isss. 

(8  Adol.  &  Ellis,  826—831;  S.  C.  1  P.  &  D.  93  ;  8  L.  J.  (N.  S.)  M.  C.  60 ;        ^^•'• 
2  Lewin  0.  0.  171 ;  S.  C.  at  Nisi  Prius.  2  Moody  &  Rob.  141.)  r  ggg  i 

Under  stat.  8  Hen.  VI.  c.  9  (1),  if  an  indictment  for  forcible  entry  and 
detainer  be  found  by  the  grand  jury  at  the  Assizes,  and  application  be 
thereon  made  to  the  Judg^  of  Assize  to  grant  a  warrant  of  restitution, 
it  is  in  his  discretion  whether  he  will  grant  it  or  not. 

Therefore,  when  the  Judge,  upon  such  application,  made  on  affidavit, 
granted  a  rule  nisi,  which  he  afterwai-ds,  upon  cause  shown  on  affidavit, 
discharged,  and  a  motion  was  made  to  this  Court  (but  without  removing 
the  indictment)  for  a  mttndamm  to  the  Judge,  or  a  warrant  of  restitution, 
the  OouBT  refused  to  interfere ;  nor  would  they  enter  into  the  question 
whether  the  Judge  had  exercised  the  discretion  rightly. 

At  the  last  Yorkshire  Assizes,  a  bill  was  found  against  the 

defendants  for  a  forcible  entry  and  detainer.    The  prosecutor 

thereupon  applied,  on  affidavit  of  the  facts  relating  to  the  entry 

and  detainer,  to  Williams,  J.,  *one  of  the  Judges  of  Assize  for      [  •827  ] 

the  county,  for  a  warrant  of  restitution  of  possession.     The 

learned  Judge  refused  to  grant  the  warrant  at  once;   but  he 

(1)  Bepealed,  except  as  to  criminal  proceedings,  by  the  Civil  Procedure 
Acts  Repeal  Act,  1879  (42  &  43  Vict.  c.  59).— R.  C. 
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Rso.  granted  a  rule  calling  on  the  defendants  to  show  cause  why  it 
Habland.  should  not  issue.  Cause  was  shown  before  his  Lordship  during 
the  Assizes,  upon  affidavit,  when  the  rule  was  discharged,  the 
learned  Judge  saying  that  he  considered  the  granting  of  the 
warrant  discretionary,  and  that  he  determined  not  to  grant  it. 
On  affidavit  of  the  above  facts, 

Xewton  now  moved,  either  for  a  mandamus  commanding  the 
learned  Judge  to  issue  the  warrant,  or  for  a  warrant  from 
this  Court : 

The  power  of  the  Judge  of  Assize  is  not  discretionary.  By 
stat.  8  Hen.  YI.  c.  9,  s.  8,  if  it  be  found  before  justices  that 
any  one  doth  contrary  to  the  statute,  they  shall  put  the  party 
aggrieved  into  possession.  Here  the  indictment  was  found  before 
the  learned  Judge  by  the  inquisition  of  the  grand  jury  (i).  The 
defendants  not  having  traversed  the  force,  or  alleged  a  three 
years*  possession  (2),  the  statute  leaves  no  discretion  in  the  Judge 
any  more  than  in  the  local  magistrate,  who  clearly  has  none,  per 
Holt,  Ch.  J.  in  Regina  v.  Goodenough  (8).  In  Rex  v.  Hake  (4)  an 
order  of  restitution  was  granted  by  the  Judge  of  Assize  upon  the 
finding  of  an  indictment  by  the  grand  jury.  So,  if  the  conviction 
of  forcible  entry  be  quashed,  the  Court  has  no  discretion,  but 
[  '828  ]      must  *award  re-restitution :  Rex  v.  Jones  (6),  Rex  v.  Wilson  (6). 

(LoBD  Demman,  Gh.  J. :  In  Rex  v.  Wilson  (6)  the  proceeding 
was  altogether  different :  the  conviction  was  by  local  justices.) 

There  is  no  distinction  in  this  respect  between  a  justice  of  peace 
and  a  Judge  of  Assize,  as  appears,  for  instance,  by  stat.  21  Jac.  I. 
c.  15.  In  Rex  v.  Marrow  (7)  an  indictment  for  forcible  entry  was 
found  at  Quarter  Sessions,  and  removed  to  this  Court  by  certiorari; 
there  the  Coubt,  apparently  upon  the  equity  of  the  statutes,  held 
that  they  had  a  discretionary  power  as  to  awarding  restitution, 
and  put  the  defendant  under  terms  as  to  his  plea.    The  discretion 

(t)  See  3  Bao.  Abr.  723  (ed.  7),  taken  in  the  prosecution  after  the 

Forcible  Entry  and  Detainer,  (F):  finding  of  the  bill. 
AfionymouB  case,  Savile,  68,  pi.  141.  (3)  2  Ld.  Bay.  1036. 

(2)  3  Bac.  Abr.  724,  726  (ed.  7),  (4)  4  Man.  &  Ry.  483,  n. 

Forcible  Entry  and  Detainer,  (Q).         (5)  1  Str.  474. 
It  did  not  appear  by  the  affidavits         (6)  3  Ad.  &  El.  817  ;  see  p.  838. 
whether  any  or  what   steps   were         (7)  Oa.  K.  B.  temp.  Hardw.  174. 
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appears  to  have  arisen  only  from  the  prosecutor  choosing  to  Rbo. 
remove  the  indictment.  In  an  earlier  case  of  Rex  v.  Wilson  (i)  harland 
the  question  was  whether  an  indictment  for  forcible  entry  lay  at 
common  law ;  and  Lord  Ebnyon  said  that  it  did,  '*  though  the 
statutes  give  other  remedies  to  the  party  grieved,  restitution  and 
damages."  As  for  the  remedy  at  this  stage,  a  viandamus  would 
put  the  learned  Judge  to  no  personal  inconvenience ;  costs  can 
be  given  only  against  parties  interested,  under  stat.  1  Will.  IV. 
c.  21,  s.  4  (2).  Or  this  Court  may  now  issue  the  warrant.  The 
prosecutor  has  no  other  remedy. 

Lord  Dbnhan,  Ch.  J. : 

In  ancient  times  violent  acts  were  committed  in  taking  posses- 
sion of  property,  sometimes  by  those  who  were  really  the  owners 
of  the  property,  sometimes  by  those  who  were  not.  The  statutes 
which  were  passed  to  meet  this  mischief  gave  a  great,  and  indeed 
violent,  power  to  the  magistrates ;  *but  the  party  against  whom  [  *829  ] 
the  proceeding  takes  place  has  the  right  of  traversing  the  convic- 
tion, and,  if  he  succeeds,  is  entitled  to  a  writ  of  re-restitution. 
The  proceeding  under  these  statutes  is  peculiar ;  and  furnishes 
the  only  instance,  known  to  the  law  of  England,  in  which  a  party 
may  be  turned  out  of  possession  by  ex  parte  steps  taken.  Such 
a  power  is  not  to  be  extended  by  implication.  I  think  that  it  is 
a  mistake  to  suppose  that  the  rule  compelling  the  magistrate  to 
act  applies  to  the  case  of  the  inquisition  of  a  grand  jury.  Rex  v. 
Hake  (3)  shows  that,  in  1827,  a  Judge,  upon  such  an  inquisition, 
granted  a  writ  of  restitution,  not  as  a  matter  of  right,  but  in  the 
exercise  of  his  discretion.  The  reporter  there  says  that  the 
finding  of  a  bill  of  indictment  is  necessary  to  give  the  Court 
jurisdiction,  but  that  the  Court  will  not  award  restitution  upon 
an  indictment  found,  unless  a  sufficient  case  for  their  interference 
be  made  out  on  affidavit.  In  the  same  report  there  is  a  refer- 
ence to  Rex  V.  Marraio  (4),  where  it  was  laid  down  that,  when  an 
indictment  is  removed  by  certiorari  into  this  Court  before  it  is 
pleaded  to,  the  Court  has  a  discretionary  power  to  award  a  writ 

(1)  4  R.  B.  604  (8  T.  B.  357).  (3)  4  Man.  &  By.  483,  n. 

(2}  See  Btat.  1  &  2  Will.  IV.  c  t»8,         (4)  Ca.  K.  B.  temp.  Hard.  174. 
S.8. 
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Ri»-  of  restitution,  and  may  therefore  put  the  defendant  under  terms 
Hablakd.  as  to  his  pleading.  Lord  Hardwickb  there  cites  Dalton's  Justice, 
to  show  that  the  Court,  upon  the  indictment  being  brought  up 
by  certiorari,  may  award  restitution  (i),  and  that  restitution  is  a 
thing  in  the  discretion  of  the  Court.  It  is  therefore  clear  that 
the  Court  has  a  discretion  whether  or  not  it  will  exercise  its 
power.  Here  the  learned  Judge,  constituting  the  Court  upon  the 
[  ^830  ]  occasion,  heard  the  affidavits,  *and,  in  his  discretion,  refused  the 
writ.  The  learned  counsel  admits  that  the  application  was 
entirely  ex  parte :  all  must  feel  that  an  ex  parte  proceeding  is  to 
be  deprecated  where  we  are  not  absolutely  compelled  to  entertain 
it.  A  discretion,  therefore,  has  been  exercised,  and,  no  doubt» 
rightly ;  though  into  that  we  cannot  enquire,  for  it  is  sufficient 
that  the  learned  Judge  had  the  discretion. 

Pattbson,  J. : 

The  sole  question  is,  whether  it  be  imperative  on  the  Judge  of 
Assize  to  grant  this  warrant,  or  be  in  his  discretion.  If  he  had 
a  discretion,  no  doubt  he  exercised  it  rightly.  The  learned  counsel 
admits  that,  when  an  indictment  is  removed  by  certiorari,  the 
power  of  this  Court  is  discretionary :  but  he  says  that  the  prose- 
cutor there,  by  removing  the  indictment,  ^ives  the  Court  a 
discretion  which  otherwise  would  not  exist.  I  do  not  find  this 
laid  down  ;  and  I  think  the  same  principle  applies  to  a  Judge  of 
Assize  as  to  this  Court  in  the  case  alluded  to ;  namely  that,  the 
proceeding  being  ex  parte,  a  discretion  must  be  exercised.  In 
the  case  of  local  magistrates,  who  are  to  go  to  the  spot  and  make 
enquiry  by  the  inquisition  of  a  jury,  witnesses  may  be  called  on 
both  sides  :  whether  the  prosecutor  would  be  a  good  witness  I  do 
not  know ;  I  rather  think  he  would.  There,  if  the  jury  find  the 
facts,  it  is  imperative  on  the  magistrate  to  grant  restitution ;  and 
the  reason  is  that  there  has  been  a  fair  enquiry.  In  the  present 
case  the  enquiry  had  been  only  ex  parte ;  and  the  proceeding  was 
consequently  discretionary.     We  therefore  cannot  interfere. 

[  831  ]  COLERIDOE,  J.  (2)  : 

I  am  of  the  same  opinion  :  and  I  should  have  regretted  if  any 

(1)  SeeDalt.  Just.  o.  22,  80,  81,  (2)  Williams,  J.  took  no  part  m 
82.  the  discussion. 
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authority  had  appeared,  compelling  us  to  come  to  a  different  Reo. 
conclusion.  If  we  understand  this  to  be  an  application  for  a  habland. 
mandamus,  the  answer  is,  that  the  Judge  of  Assize  had  a  dis- 
cretion. It  is  said  that,  under  stat.  8  Hen.  YI.  c.  9,  s.  3,  the 
law  is  imperative.  That  statute  prescribes  that  the  justices  shall 
enquire  by  the  people  of  the  same  county,  and,  if  it  be  found  that 
any  doth  contrary  to  the  statute,  shall  cause  to  reseise  the  lands, 
and  put  the  party  in  full  possession.  It  is  a  mockery  of  common 
sense  to  say  that,  in  the  absence  of  such  enquiry,  on  evidence 
furnished  only  by  one  party,  that  party  is  to  be  absolutely  entitled 
to  the  writ.  The  case  can  therefore  be  only  one  for  discretion. 
In  my  opinion,  the  discretion  was  here  wisely  exercised ;  and,  as 
to  the  alleged  absence  of  other  remedy,  why  did  not  the  party  go 
before  a  justice  of  peace  ?  If,  again,  this  be  considered  as  an 
application  to  this  Court  now  to  issue  the  writ,  I  think  we  have 
no  authority  to  do  so.     The  indictment  is  not  removed ;  and  I 

cannot  see  what  jurisdiction  we  have. 

Rule  refused, 

FENTON  V.  The  CITY  of  DUBLIN  STEAM  PACKET       ism. 

COMPANY.  ""—' 

(8  Adol.  &  Ellis,  835—844  ;  8.  C.  1  P.  &  D.  103 ;  8  L.  J.  (N.  S.)  a  B.  28  ;         ^  ^^  ^ 

2  Jur.  1087.) 

Case  for  sinking  plaintiffs  vessel  by  a  steam  boat,  of  which  defendants 
were  possessed  and  had  the  care,  management,  and  direction  by  their 
servants  and  mariners,  through  the  mismanagement  of  the  said  servants 
and  mariners.  Plea,  that  defendants  had  not  the  possession  and  oare, 
&c.,  by  their  servants  and  mariners,  or  otherwise. 

Defendants,  being  owners  of  the  steam  vessel,  chartered  her  to  D., 
for  six  months,  at  20/.  per  week,  the  owners  to  keep  her  in  good  and 
sufficient  order  for  the  conveyance  of  goods,  &c.,  to  and  from  Newcastle 
and  Goole,  or  any  other  coasting  station  which  D.  might  employ  her  in : 
D.  to  pay  all  disbursements,  including  harbour  dues,  pilotages,  seamen's 
and  captalo's  wages,  and  coals,  oil,  tallow,  &o.,  for  engines,  and  to 
insure  the  vessel ;  the  policy  to  be  deposited  with  the  owners. 

Held,  that  the  issue  ought  to  be  found  for  plaintiff  upon  the  inter- 
pretation of  the  charter-party  alone. 

A  fortiori,  upon  proof,  in  addition,  that  D.  had  no  power  to  appoin 
or  dismiss  the  officers  and  crew,  and  did  not  interfere  in  the  arrangements 
of  the  ship. 

Case.    The  declaration  stated  that  the  plaintiff,  before  and  at 

&c.,  was  poBsessed  of  a  yessel  of  great  value,  to  wit  &c.,  then 
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lawfully  being  in  the  river  Hamber,  and  the  defendants  were 
also  then  possessed  of  a  certain  steam  vessel,  in  the  said  river, 
and  then  by  their  servants  and  mariners  had  the  care,  direction, 
and  management  thereof:  yet  defendants,  not  regarding  &c., 
whilst  the  vessel  of  the  plaintiff  so  was  in  the  river  Hamber,  to 
wit  on  (fee,  by  their  said  servants  and  mariners  took  so  little  and 
such  bad  care  of  their  said  steam  vessel,  in  the  direction  and 
management  of  the  same,  that  the  same,  by  and  through  the  care- 
lessness, misdirection,  and  mismanagement  of  the  said  servants 
and  mariners  of  the  defendants  in  that  behalf  &c.  (charging  that 
the  vessel  of  the  defendants  ran  foul  of,  and  sank,  the  vessel  of 
the  plaintiff).  Pleas.  1.  Not  guilty.  2.  That  the  defendants 
had  not  the  possession  of  the  said  steam  vessel,  and  the  care, 
direction,  and  management  of  the  same,  by  their  servants  and 
mariners,  or  otherwise,  in  manner  and  form  &c. :  conclusion  to 
the  country.    Issue  thereon. 

On  the  trial  before  Alderson,  B.,  at  the  Yorkshire  Spring 
Assizes,  1887,  it  appeared  that  the  defendants  *were  owners  of 
the  steam  vessel,  which,  at  the  time  of  the  accident,  was,  and 
for  some  time  had  been,  chartered  to  John  Dails,  under  the 
following  instrument. 

Memorandum  for  charter,  22nd  September,  1834. 

It  is  mutually  agreed  between  the  City  of  Dublin  Steam  Packet 
Company,  owners  of  the  good  steam  ship  or  vessel  called  the 
Kingstown,  now  at  Liverpool,  on  the  one  part,  and  John  Dails, 
of  &c.,  on  the  other  part,  that  the  said  company  agree  to  charter 
with  J.  D.  the  said  steamer,  for  the  space  of  six  months,  to  be 
paid  for  same  at  and  after  the  rate  of  201.  per  week,  the  owners 
to  keep  the  vessel  in  good  and  sufficient  order,  for  the  conveyance 
of  goods,  merchandise,  and  passengers  to  and  from  Newcastle  and 
Goole,  or  any  other  coasting  station  which  the  said  J.  D.  may 
from  time  to  time  employ  the  said  vessel  in.  The  said  J.  D.  to 
pay  all  disbursements,  including  harbour  dues,  pilotages,  seamen's 
and  captain's  wages,  and  coals  and  oil,  tallow  &c.,  for  engines, 
and  to  insure  the  vessel  for  8,0002.,  the  policy  to  be  deposited 
with  the  company  before-mentioned.  And  it  is  further  agreed 
that,  if,  at  the  expiration  of  the  six  months  above  stated,  the 
said  J.  D.  should  wish  to  retain  the  vessel  for  a  further  period. 
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he  shall  be  allowed  to  do  so  for  six  months  longer,  at  the  rate  of 
251.  per  week,  subject  to  the  same  payments  and  conditions  as 
before  named.  The  period  at  which  the  present  engagement 
is  to  commence  is  from  and  after  the  time  when  the  Kingstown 
shall  have  arrived  at  Newcastle,  and  Captain  Batly  have  given 
notice  to  Messrs.  Shield  and  Parker  of  her  being  ready  to  take 
in  a  cargo. 

Dails,  being  called  as  a  witness,  stated  that  he  had  no  power 
to  appoint  or  dismiss  any  of  the  officers  or  crew,  *nor  did  he 
interfere  in  the  arrangements  of  the  ship,  but  paid  the  crew  so 
long  as  she  was  chartered.  At  the  time  of  the  accident  the  ship 
was  ander  the  management  of  a  captain  appointed  by  the  company. 
Dails  was  on  board.  Aldebson,  B.  was  of  opinion  that  the  defen- 
dants were  liable ;  and  he  left  the  case  to  the  jury  on  the  question 
of  negligence  only.  Verdict  for  the  plaintiff.  Leave  was  reserved 
to  move  for  a  nonsuit.  In  Easter  Term,  1887,  Atcherley^  Serjt. 
obtained  a  rule  accordingly. 

Alexander,  Baines,  and  Worileyy  now  showed  cause : 

The  defendants,  being  the  owners  of  the  vessel,  are  the  parties 
liable,  and  not  the  charterer.  Li  Fletcher  v.  Bradd%ck{\)  the 
owners  of  a  vessel  chartered  to  the  commissioners  of  the  navy 
were  held  liable  for  an  injury  done  to  another  vessel  by  persons 
on  board.  That  case  was  less  strong  than  the  present ;  for  there 
the  commander  was  appointed  by  the  Crown,. and  there  was  a 
King's  pilot  on  board,  though  the  master  and  crew  were  appointed 
by  the  owners,  as  here.  There  Mansfield,  Ch.  J.  said  that, 
except  as  between  the  owners  and  commissioners,  the  ship 
must  be  taken  to  belong  to  the  owners,  and  that  third  parties 
could  not  be  supposed  to  know  of  the  contract  between  the  owners 
and  commissioners.  The  principle  of  that  case  applies  to  the 
present ;  and  it  can  make  no  difference  that  the  charterer  paid 
the  wages  while  he  used  the  ship.  That  was  only  in  the  nature 
of  price  paid  for  the  hire  of  the  ship,  like  payment  of  rates  by  a 
tenant,  which  diminishes  the  sum  named  for  rent.  The  clause 
that  the  charterer  shall  pay  the  wages  shows  merely  a  contract 
between  him  and  the  owners,  and  indeed  proves  that  the  mariners, 
(1)  9  B.  R.  633  (2  Bos.  &  P.  (N.  R.)  182). 
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*&c.,  are  servants  of  the  owners ;  else  it  would  be  superfluoas. 
The  language  of  Lord  Mansfield  in  Rich  v.  Coe  (i)  confirms  the 
principle  here  contended  for;  though  it  may  be  questionable 
whether  the  application  of  it  would  now  be  deemed  correct  under 
the  particular  circumstances  of  that  case.  How  can  it  be  said 
that  the  crew,  &c.,  are  not  the  servants  of  the  defendants,  who 
have  power  to  remove  them  at  any  time?  The  law  as  to  the 
liability  of  owners  is  laid  down  in  an  unqualified  manner  in 
Abbott  on  Shipping,  182  (2).  The  owners  would  be  liable  to  the 
charterer  for  any  losses  occasioned  by  the  negligence  of  the  crew ; 
and,  if  this  action  lay  against  the  charterer,  there  would  be  a 
circuity  of  action.  The  passages  cited  from  Pothier  (3)  and 
MoUoy  (4),  in  the  argument  in  Laugher  v.  Pointer  (6),  show  that 
liability  accrues  to  the  owners  on  the  ground  of  the  master  and 
crew  being  appointed  by  them.  In  Lane  v.  Cotton  (6)  the  Post- 
master-General was  held  not  liable  for  the  loss  of  Exchequer  bills 
delivered  to  his  clerk.  There  Holt,  Ch.  J.,  who  differed  from 
the  rest  of  the  Court,  held  that  he  would  be  liable,  on  the  ground 
that  he  appointed  the  clerk  (7) ;  and  the  grounds  on  which  the 
other  Judges  decided  that  he  was  not  liable  were  the  peculiar 
nature  of  his  office,  or  that  the  bills  should  not  have  been  sent  by 
the  post.  That  case,  therefore,  is  really  in  favour  of  the  present 
plaintiff  here.  In  Laugher  v.  Pointer  (6)  the  Judges  of  this  Court 
were  equally  divided  on  the  question  whether  the  owner  of  a 
carriage,  having  hired  horses  of  a  party  who  also  provided  *the 
driver,  Nvas  liable  for  damage  occasioned  by  negligent  driving. 
There  Abbott,  Cb.  J.,  who  held  for  the  defendant,  argued  partly 
upon  what  he  considered  undisputed,  that  the  charterer  of  a  ship 
had  never  been  thought  answerable ;  and  Littlbdale,  J.  took 
the  same  line  of  argument.  And  it  seems  that,  but  for  the  doubt 
who  had  the  controul  of  the  driver,  there  would  have  been  no 
difference  of  opinion.  Here  no  such  doubt  exists ;  the  charterer 
could  not  controul  the  navigation  by  the  commander  and  crew ; 

p.  358,  9th  ed.  b.   2, 


(1)  2Cowp.  636. 

(2)  dth  ed. 

(3)  Traites,  &c.  torn.  i.  p.  54,  ed.  2, 
part  1,  ch.  1,  8.  2,  §  2,  121.  Poliiier 
on  Obligations,  vol.  i.  p._72,  Evans's 
transl. 


(4)  Vol.  i. 
ch.  3,  §  13. 

(5)  29  R.  E.  319  (5  B.  &  0.  547). 

(6)  12  Mod.  472 ;  S.   C.  I  Salk. 
17;  Carth.487. 

(7)  See  12  Mod.  p.  488,  489. 
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he  was  merely  entitled  to  insist  on  the  voyage  being  effected  by 
them.  Further,  the  doubt  which  existed  in  Latufher  v.  Pointer  (i) 
may  be  considered  as  removed  by  the  later  case  of  Smith  v. 
Ijawrence  (2).  There  it  was  held  that  a  livery  stable  keeper,  who  let 
out  posthorses  and  postboys  for  the  day  to  the  owner  of  a  carriage, 
was  liable  for  damage  done  in  the  course  of  the  employment. 

(Pattbson,  J. :  I  do  not  understand  that,  in  Laugher  v. 
Pointer  (i),  any  Judge  expressed  an  opinion  that  the  owner  of 
the  horses  and  master  of  the  driver  was  not  liable:  the  then 
defendant  might  be  liable  also.) 

The  principle  agreed  on  there  seems  to  have  been  that  the  party 
who  had  the  controul  of  the  driver  was  liable.  Another  principle 
insisted  upon,  by  the  counsel  who  contended  that  the  owner  of 
the  carriage  was  not  liable,  was  the  facility  of  discovering  the 
party  against  whom  the  remedy  was  to  lie.  Here  the  notoriety 
of  ownership  is  very  strong,  especially  under  the  Registration 
Acts.  In  Dean  v.  Hogg  (3)  one  of  the  defendants  (Lewis)  hired 
a  steam  boat  for  a  specific  voyctge,  the  captain  and  crew  being 
employed  by  the  owner ;  and  it  was  held  that  Lewis,  or  the  other 
'defendant  by  his  authority,  could  not  justify  turning  out  a 
stranger  on  the  ground  that  the  vessel  was  in  Lewis's  possession. 


(Coleridge,  J. 
the  plea?) 


Did  not  that  case  turn  on  the  language  of 


The  question  turned  on  the  possession ;  and  Tindal,  Ch.  J.  said, 
that,  with  reference  to  the  owner's  contract,  **  the  merely  putting 
Lewis  in  possession  of  the  vessel  would  have  been  nothing ;  the 
main  part  of  the  contract  remained  to  be  performed  by  the  captain 
and  crew  ;  viz.,  the  carrying  them  to  Richmond  and  back  again : 
for  which  purpose  it  was  essential  they  should  remain  on  board, 
and  retain  the  management  and  conduct  of  the  vessel.**  In 
Neuberry  v.  Colvin  (4)  it  was  held  that  the  owners  of  a  ship  were 
not  liable  for  the  non-delivery  of  goods,  the  privity  of  contract 
(which  was  held  to  be  the  substantial  ground  of  the  action, 


(1)  29  B.  R.  319  (5  B,  &  C.  547). 

(2)  32  £.  B.  698  (2  Man.  ft  By.  1). 

(3)  38  B.  B.  443  (10  Bing.  345). 


(4)  33  B.  B.  437  (1  CI.  ft  F.  283; 
7  Bing.  190). 
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though  shaped  in  tort,)  being  merely  between  the  shipper  of  the 
goods  and  the  commander  of  the  vessel,  under  the  particular 
form  of  the  instrument  appointing  the  captain,  of  which  the 
shippers  had  notice ;  and  in  Hutton  v.  Bragg  (i)  it  was  held  that 
the  owner  had  no  lien  upon  the  charterer's  goods,  the  possession 
having  been  always  in  the  charterer.  These  cases,  which  rest 
entirely  on  the  relation  between  contracting  parties,  are  inappli- 
cable to  actions  of  tort  brought  by  strangers.  So  in  Reeve  v. 
Davu  (2)  the  charterer  was  held  to  be  the  only  party  liable  for 
repairs  ordered  by  himself  for  his  own  benefit,  and  performed 
by  persons  who  knew  of  no  owner  but  the  charterer :  Janus  v. 
Janes  (a)  belongs  to  the  same  class  of  case& 

Atcherley^  Serjt.  and  Wightman,  contra : 

The  relation  of  the  parties  depends,  not  upon  the  greater  or 
less  facility  of  proof,  but  upon  the  duties  which  are  created  by 
the  position  in  which  they  are  placed.  And  these  depend,  not 
on  the  understanding  of  a  particular  witness,  but  on  the  legal 
result  of  what  has  taken  place.  Here  the  issue  on  the  second 
plea  raises  the  whole  question.  The  charterer  has  the  possession 
and  controul  of  the  vessel  for  his  own  benefit.  He  is  therefore 
the  wrongdoer,  the  wrongful  act  being  done  immediately  by  those 
whom  he  employs.  In  Fletcher  v.  Braddick  (4)  the  owners  paid 
the  crew,  as  the  charterer  does  here ;  and  Sir  Jambs  Mamsfibld 
said,  '^  As  far  as  appearances  went  the  defendants  continued  the 
owners  at  the  time  of  the  loss,  for  they  paid  the  master  and 
sailors  which  they  had  put  on  board."  In  Dean  v«  Hogg  (6)  the 
owner  of  the  steam  boat  had  never  parted  with  the  possession. 
Hutton  v.  Bragg  (i)  was  decided  upon  the  express  ground  that 
the  charterer  had  the  possession.  If  a  fraudulent  deviation  be 
made  without  the  knowledge  of  the  owners,  it  is  barratry ;  other- 
wise, not :  but  the  knowledge  of  an  owner  who  has  let  out  the 
ship  will  not  prevent  the  deviation  from  being  barratry,  though 
the  knowledge  of  the  freighter  would  :  Vallejo  v.  Wheeler  (6).    In 

(1)  17  B.  B.  431  (7  Tttunt.  14;  (4)  9  B.  B.  633  (2  Boa.  &  P.  (N.  E.) 

2  Marsh.  339). 

(2)  40  R  B.  300  (1  Ad.  &E1. 312). 

(3)  Abb.  Shipp.  20  (6Ui  ed.) ;  8.  C. 

3  Esp.  27. 


182). 


(5)  38  B.  B.  443  (10  Bing.  345} 

(6)  1  Cowp.  143. 
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Scott  V.  Scott  (1)  the  opinion  of  Best,  J.  appeared  to  be  that  the 
owner  of  a  vessel,  navigated  by  the  servants  of  a  party  to  whom 
the  vessel  was  lent,  was  not  liable  for  mischief  done  in  the  coarse 
of  sach  navigation.  The  utmost  that  could  be  said  here  is,  that 
the  vessel  was  in  the  charterer's  possession  by  the  servants  of  the 
owners.  But,  in  fact,  the  crew  were  the  charterer's  ^servants. 
It  is  true,  the  witness  said  that  he  could  not  dismiss  the  crew ; 
but  the  charter-party  appears  to  give  him  that  power:  if  any 
had  deserted,  he  would  have  been  the  person  to  procure  fresh 
hands.  The  fact  that  the  mariners  were  originally  appointed  by 
the  owner  is  unimportant:  they  are  the  servants  of  the  party 
who  pays  them,  as  in  the  case  of  a  man  hiring  a  house,  and 
retaining  in  his  service  the  domestic  servants  whom  he  may  find 
there,  put  in  originally  by  the  lessor.  It  is  said  that  the  charterer 
here  had  not  the  controul  of  the  navigation :  but  the  contrary  is 
clear ;  he  might  have  altered  the  hour  of  starting,  or  varied  the 
coasting  stations.  If  (as  indeed  was  alleged  at  the  trial)  the 
vessel  was  under  way  at  an  hour  which  was  improper,  that  was 
caused  by  the  charterer,  not  the  owners.  Parish  v.  Crawford  (2) 
is  an  authority  against  the  defendants ;  but  it  has  been  frequently 
overruled,  as  was  said  by  Park,  J.  in  HtUton  v.  Bragg  (3). 
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Lord  Dbnmam,  Gh.  J. : 

The  question  is,  not  whether  the  charterer  is  liable,  but  whether 
the  owners,  who  have  let  him  have  the  benefit  of  the  vessel,  are 
liable  for  the  negligence  of  the  servants  whom  they  have  put  on 
board  for  him.  We  must  take  it  that  this  accident  has  occurred 
by  the  negligence  of  the  crew  in  the  ordinary  course  of  the  vessel's 
employment.  If  so,  there  can  be  no  doubt  that  for  that  the  owners 
are  liable.  It  does  not  turn  on  the  other  question  ;  the  charterer 
may  be  answerable  also :  but,  unless  the  charter-party  has  inter- 
fered with  the  general  oontroul  of  the  owners,  they  are  clearly 
liable.  Now  here  it  appears  that  the  charter-party  ^binds  the 
charterer  only  to  pay  for  that  which  the  owners  are  to  provide. 


(1)  20  R.  R  711  (2  Stark.  438). 

(2)  Abb.  Shipp.  19;   8.  C.  2  Str. 
1201. 


(3)  17  B.  JL  431  (7  Taunt.  27 ;  2 
Marsk.  339).  And  see  Abb.  Skipp. 
21,  22. 
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r. 

The  City 

OF  Dublin 

Stbam 

Packet 

Company. 


Patteson,  J. : 

The  question  is,  whose  servants  were  the  crew?  For  their 
negligence  has  occasioned  the  accident.  I  do  not  say  that  they 
are  not  the  servants  of  the  charterer.  Laugher  v.  Pointer  (i) 
does  not  bear  on  the  point.  To  hold  that  the  hirer  is  liable  is 
not  inconsistent  with  holding  the  letter  liable  also ;  and,  since 
that  case,  it  has  been  held  that  the  letter  is  liable  (2).  The  issae 
is,  whether  the  defendants  had  the  possession  and  care  of  the 
vessel  by  their  servants ;  which  brings  us  back  to  the  question, 
whose  servants  were  the  crew  ?  Now,  on  the  charter-party  alone, 
I  have  no  difficulty  in  saying  that  they  were  the  servants  of  the 
owners.  The  charterer  hires  the  steam  vessel  for  six  months, 
with  the  option  of  retaining  her  six  months  longer;  but  the 
owners  are  to  keep  her  in  good  order ;  and  the  charterer  is  not 
to  find  seamen,  coals,  &c.,  but  to  pay  for  all  disbursements  in 
these  and  other  respects.  Th^efore  I  think  it  clear  that  the 
owners  are  to  have  their  own  engineer  and  servants  on  board, 
and  that  the  charterer  is  to  pay  for  them.  These  are  therefore 
the  servants  of  the  owners. 


Williams,  J. : 

It  is  always  a  question  of  fact  under  whose  direction  and  con- 
troul  the  vessel  is  at  the  time  of  the  occurrence  complained  of. 
That  question  is  solved  by  another, — whose  are  the  crew  ?  On 
the  charter-party  alone  the  fair  construction  is  that  they  are  the 
servants  of  the  owners.  When  I  find  a  specific  clause  intro- 
[  '844  ]  duced,  *binding  the  charterer  to  pay  for  the  seamen,  and  even 
for  the  materials  to  be  consumed  by  the  engines,  the  reasonable 
inference  is,  not  merely  that  the  owners  furnished  the  crew,  but 
that  they  had  the  controul. 

Coleridge,  J. : 

The  question  is  as  the  issue  expresses  it :  it  is  a  pure  question 
of  fact.  How  can  we  exclude  evidence,  whatever  may  be  the 
relation  of  the  parties  to  each  other  on  paper,  of  the  vessel  being, 
in  fact,  in  the  controul  of  the  owners  ?    Now  it  appears,  on  the 


(1)  29  E.  E.  319  (6  B.  &  C.  547). 

(2)  Eeferring  apparently  to  Smith 


V.  Lawrence,  32  E.  E.  698  (2  Man. 
&  Ey.  1). 
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evidence,  that  the  vessel  was  navigated  by  a  crew  appointed  by 
the  owners.  If  I  am  to  shut  that  out,  I  must,  in  examining  the 
charter-party,  at  any  rate  take  into  consideration  the  nature  of 
the  ship,  of  the  voyage,  and  every  other  particular ;  and  I  think 
the  reasonable  interpretation  of  the  charter-party  is  that  the 
owners  meant  to  keep  the  controul  of  the  vessel  in  their  own 
hands.    They  are  therefore  liable. 

Rule  discharged  (l). 


Fkntoh 

r. 

The  Citt 

OF  Dublin 

Steam 

Packet 

Company. 


THOMAS    RAIKES,    and    EGBERT    RAIKES    the 
Younger,  v.  TODD  (-Z). 

(8  Adol.  &  Ellis,  846—858 ;  S.  C.  1  P.  &  D.  138;  1  W.  W.  &  H.  619;  8 
L.  J.  (N.  S.)  a  B.  35.) 

Under  the  Statute  of  Frauds,  29  Car.  IE.  c.  3,  s.  4,  to  charge  a  party 
on  a  promise  to  answer  for  the  debt  of  another,  the  written  agreement 
or  memorandum  must  show  the  consideration  expressly  or  by  necessary 
inference. 

Memorandum  in  writing :  *'  I  undertake  to  secure  to  you  the  payment 
of  any  sums  you  have  advanced,  or  may  hereafter  advance,  to  D.  on  his 
account  with  you,  commencing  1st  November,  1831 ,  not  exceeding  2,000/." 

Declaration  thereupon,  stating  that  plaintiff  had  opened  an  account 
with,  and  thereon  made  advances  to,  D.,  commencing  on  &c.,  and  that 
the  guarantee  was  given  in  consideration  of  the  premises,  and  also  in 
consideration  that  plaintiff,  at  the  request  of  the  party  guaranteeing, 
would  continue  to  advance  further  sums  to  D.  on  his  said  account  with 
plaintiff :  Held,  that  the  consideration  did  not  sufficiently  appear  by  the 
written  instrument  to  support  such  declaration. 

If  a  creditor  receive  dividends  upon  a  debt  partly  secured  by  guarantee 
of  a  third  person,  the  dividends  must  not  be  appropriated  to  the  excess 
of  the  debt  above  the  sum  guaranteed,  but  must  be  applied  rateably  to 
the  whole  debt,  and  the  surety  is  relieved  from  liability  by  the  amoimt 
of  dividend  on  the  part  which  is  secured. 

AsBUMPBiT.  The  declaration  stated  that  before  and  at  the  time 
of  the  promise  &c.  the  plaintiffs  had  been,  and  still  are,  bankers, 
and,  as  such  bankers,  had  opened  an  account  with  one  Henry 
Davenport  (using  the  name,  style,  and  firm  of  Messrs.  Henry 
Davenport  &  Co.)*  commencing  on  Ist  November,  1881,  and  had 

(1)  See  Bandleaon  v.  Murray,  ante,      the  foot  of  p.  758  below.    The  main 


p.  513. 

(2)  Beferred  to  by  Blackburn,  J. 
in  EllU  V.  Emmanuel  {ISn)  1  Ex.  D. 
157,  46  L.  J.  Ex.  25,  29,  on  the  point 
mentioned  by  Lord  Denman,  C.  J.  at 


ground  of  dedsion,  as  here  applied, 
IB  obsolete  since  the  Mercantile  Law 
Amendment  Act,  1856, 19  &  20  Yiot. 
c.  97,  s.  3 :  but  the  leaaons  are  still 
instructive. — B.  C. 


1838. 
Nov.  21. 

[846] 
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Raikxs  advanced  to  H.  D.,  on  his  said  account  with  them,  commencing 
Todd.  as  aforesaid,  certain  sums  of  money,  amounting  together  &c.t 
viz.  to  1,6001.,  which  sum  afterwards,  viz.  on  19th  October,  1882, 
was  wholly  due  and  owing  by  H.  D.  to  plaintiffis,  whereof  defen- 
dant had  notice;  and  thereupon,  afterwards,  viz.  on  &c.  in 
consideration  of  the  premises,  and  in  consideration  that  the 
plaintiffs,  at  the  request  of  the  defendant,  would  continue  from 
time  to  time  to  advance  further  sums  of  money  to  the  said  H.  D. 
on  his  said  account  with  them,  commencing  as  aforesaid,  defen- 
dant undertook  to  secure  to  plaintiffs  the  payment  of  any  sums 
of  money  they  might  then  have  advanced,  or  might  thereafter 
advance,  to  H.  D.  on  his  said  account  with  them,  commencing 
as  aforesaid,  not  exceeding  2,0002.  Averment,  that  plaintiffs, 
confiding  &c.,  afterwards,  viz.  19th  October,  1832,  and  on  divers 
other  days  between  that  day  and  Ist  May,  1838,  did  further, 
[  *®^7  ]  frQQi  *time  to  time,  advance  to  H.  D.,  on  his  said  account 
with  them,  commencing,  as  aforesaid,  other  sums,  amounting 
altogether  to  a  further  large  sum,  viz.  1,8002. ;  and  that  H.  D., 
although  he  was  afterwards,  to  wit  on  &c.,  requested  so  to  do, 
hath  not  as  yet  paid  the  said  several  sums  of  1,6001.  and  1,3002., 
or  either  <&c.,  but  hath  hitherto  wholly  neglected  &c. ;  of  which 
defendant  afterwards,  viz.  on  &c.,  had  notice.  Breach,  non- 
payment by  defendant  of  2,0002.,  parcel  of  the  said  sums  of 
1,6002.  and  1,8002.,  and  that  the  2,0002.  is  still  wholly  due  &c. 

Pleai^,  1.  As  to  so  much  of  the  declaration  as  alleges  that 
defendant  undertook  to  secure  to  plaintiffs  the  payment  of  any 
sum  of  money  they  might  then  have  advanced,  that  defendant 
did  not  promise  in  manner  &c.  2.  As  to  the  residue,  payment 
into  Court  of  1,1462.  7«.  6(2.,  with  averment  that  plaintiffs  had 
not  sustained  damages  to  a  greater  amount.  3.  A  set  off,  on 
which  nothing  turned. 

The  plaintiffs  joined  issue  on  the  first  plea,  traversed  the  third, 
and,  as  to  the  second,  accepted  the  1,1462.  in  satisfaction  and 
discharge  of  the  cause  of  action  in  the  introduction  thereof 
mentioned. 

On  the  trial  before  Alderson,  B.,  at  the  Yorkshire  Spring 
Assizes,  1887,  the  plaintiffs  put  in  the  guarantee,  which  was 
addressed  to  themselves,  and  was  as  follows. 
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"  Messrs.  Baikes.  "  October  19th,  1882.  Baikes 

**  Gentlbmbn,  Todd. 

*'  I  hereby  undertake  to  secure  to  you  the  payment  of  any  sums 
of  money  you  have  advanced,  or  may  hereafter  advance,  to  Messrs. 
Henry  Davenport  &  Co.  on  their  account  with  you,  commencing 
the  1st  November,  1881,  not  exceeding  2,000Z. 

"John  Todd." 

Henry  Davenport,  the  person  mentioned  in  the  declaration,  [848] 
was  the  person  described  in  the  guarantee  as  Messrs.  Henry 
Davenport  &  Co.  The  whole  sum  advanced  to  him  by  the 
plaintiffs,  before  and  after  the  giving  of  the  guarantee,  was 
2,426Z.  17«.  lid.,  of  which  1,8051.  1«.  3d.  had  been  advanced 
since  the  giving  of  the  guarantee.  Davenport  had  become  bank- 
rupt ;  and  the  plaintiffs  had  proved  their  whole  debt  against  the 
estate.  A  dividend  of  2«.  5^^.  had  been  paid  to  the  plaintiffis, 
producmg  2972. 18«.  Sd.  on  the  2,4262.  lis.  Ud.  The  plaintiffs 
contended  that,  as  this  left  more  than  2,0002.,  the  amount  of 
the  guarantee,  unsatisfied,  they  were  entitled  to  the  difference 
between  the  2,0002.  and  the  1,1462.  7«.  Qd.  taken  out  of  Court, 
being  8682. 12«.  6(2.  The  defendant  contended  that  the  guarantee 
did  not  cover  past  advances  at  all,  and  that,  at  any  rate,  the 
consideration  for  giving  it  was  not  correctly  described  in  the 
declaration.  And  further  (supposing  that  the  guarantee  was 
properly  declared  upon,  and  did  cover  past  advances),  first,  that 
at  all  events  the  pleadings  confined  the  plaintiffs'  claim  to 
the  difference  between  the  1,8052.  Is.  8d.,  advanced  since  the 
guarantee,  and  covered  by  the  second  plea,  and  the  2,0002.,  namely 
to  6942.  18«.  9(2. ;  but  that,  secondly,  the  dividends  received  were 
to  be  distributed  rateably  over  the  whole  balance  ;  thatrthe  divi- 
dend of  28. 5^<2.  in  the  pound,  so  distributed  over  2,4262.  lis.  11(2., 
would  produce,  on  the  2,0002.,  2462.  U.  5(2.  (i) ;  and,  therefore, 
that  no  damages  could  be  recovered  beyond  the  excess  of  the  2,0002. 
above  the  aggregate  of  the  2452.  Is.  6(2.  and  the  1,1462.  7s.  6d. 
taken  out  of  Court ;  which  would  reduce  the  claim  to  6082. 11^.  Id. 
The  learned  Baron,  after  stating  his  ^opinion  that  the  word  [^849] 
''  secure "  implied  a  forbearance,  directed  a  verdict  for  the 

(1)  Apparently  a  miscalcmlation  for  245Z.  6$,  3d. 
B.B. — ^VOL.  XLVII.  48 
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RAIKE8      plaintiffs  for  858!.  12«.  6i.,  reserving  leave  to  move  to  enter  a 
Todd.       verdict  for  the  defendant,  or  to  reduce  the  damages.    In  Easter 
Term,  1887,  Alexander  obtained  a  rule  accordingly. 

Cressivell  and  Wharton  now  showed  cadse : 

First,  the  guarantee  in  its  terms  covers  future  advances,  and 
the  consideration  is  sufficient.  It  is  not  necessary  that  the 
consideration  for  a  guarantee  should  appear  in  express  terms 
upon  the  face  of  the  instrument :  it  is  sufficient  if  it  can  be 
collected  from  the  whole  of  the  instrument  (i).  The  Courts 
will  not  be  strict  in  the  construction  of  such  instruments;  per 
TiNDAL,  Ch.  J.  in  Newlmry  v.  Armstrong  (2) :  they  are  "  to  be 
taken  as  strongly  against  the  party  giving  the  guarantee  as  the 
sense  of  them  "  will  admit  of  :  Mason  v.  Pritchard  (3).  The 
consideration  here  was  the  keeping  open  Davenport's  account 
to  the  extent  of  the  guarantee,  viz.  2,0002.  The  advance  of 
future  sums  is  a  good  consideration ;  and  this  consideration 
appears  on  the  face  of  the  instrument.  The  attempt  on  the 
other  side  will  be  to  apply  that  consideration  to  the  guarantee 
of  the  future  advances  only.  But  such  a  consideration  will 
support  a  promise  to  guarantee,  not  merely  future,  but  past 
advances.  It  is  not  necessary  that  the  consideration  and 
promise  should  be  coextensive  in  this  respect.  The  contract 
cannot  be  divided,  so  as  to  leave  one  part  of  the  guarantee 
without  consideration :  the  whole  constitutes  one  agreement, 
and  the  consideration  goes  to  all.  There  could  be  no  doubt  of 
[  *850  ]  this  if  the  ^instrument  had  expressly  guaranteed  past  and 
future  advances,  in  consideration  of  advances  to  be  made; 
and  it  can  make  no  difference  that  the  consideration  is  collected 
from  the  whole  instrument  instead  of  being  expressly  stated. 
In  Jenkins  v.  Reynolds  (4)  it  was  held,  in  the  Common  Pleas, 
that  the  words,  "  To  the  amount  of  1002.,  be  pleased  to  con- 
sider me  as  security  on  Mr.  James  Cowing  &  Co.'s  account," 
did  not  satisfy  the  Statute  of  Frauds,  29  Car.  II.  c.  8,  s.  4, 
for  want  of  consideration.    In  that  case  there  was  no  ground 

(1)  See  the  cases  in  Smith's  Com-         (2)  31  B.  B.  386  (GBing.  201). 
pendium  of  Mercantile  Law,  p.  382,  (3)  11  B.  B.  369  (12  East,  227). 

&c.  (2nd  ed.).  (4)  8  Brod.  &  B.  14. 
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for  inferring  that  any  future  advances  were  to  be  made.  Soon  Baikbs 
after,  in  RmseU  v.  Moaeley  (i),  the  same  Court  held  the  follow-  xodd 
iug  sufficient:  "I  hereby  guarantee  the  present  account"  of 
H.  M.,  ''and  what  she  may  contract  from  this  date  to  the 
80th  September  next."  That  case  cannot  be  distinguished  from 
the  present.  Wood  v.  Benson  {2)  will  perhaps  be  relied  upon, 
as  showing  that  a  contract  to  guarantee  past  and  future 
advances  may  be  divided,  and  the  consideration  applied  to  the 
future  advances  only.  But  there  the  instrument  first  guaranteed 
the  future  supply,  and  then  followed  a  distinct  clause  as  to 
the  past  supply,  which  the  Court  treated  as  altogether  sepa- 
rate, Lord  Lyndhurst  saying^  "  if  it  is  distinct  and  separate,  it 
cannot  be  supported  for  want  of  consideration  apparent  on  the 
instrument.  The  question  then  arises  on  the  first  engage- 
ment," &c.  The  ruling  as  to  the  second  need  not  be  disputed 
here,  the  whole  promise,  in  this  case,  clearly  springing  from  a 
single  motive,  and  the  clauses  not  being  distinct.  Further,  the 
consideration,  as  laid,  cannot  be  disputed  on  *this  record :  it  [  *86i  ] 
should  have  been  specially  traversed :  Passenger  v.  Brookes  (8). 
Secondly,  the  defendant  will  contend  that  the  dividends  received 
are  to  be  distributed  rateably  over  the  whole  debt.  But  the 
guarantee  is  to  protect  the  plaintiffs  to  the  extent  of  2,OO0Z. : 
this  would  not  be  effected  on  the  principle  contended  for  by 
the  defendant.  If  the  guarantee  limited  the  credit  which  was 
to  be  given,  it  might  perhaps  be  said  that  the  security  was 
specifically  appropriated  to  the  particular  sum  advanced,  and 
that  therefore  the  liability  was  diminished  by  the  dividend  on 
80  much.  That  was  the  case  in  BardweU  v.  Lydall  (4),  where 
the  guarantee,  in  consideration  of  credit  being  given  to  the 
principal,  was  of  ''  a  running  balance  of  account  to  any  amount 
not  exceeding  4002. ;  "  and  it  was  held  that  the  liability  was  to 
be  diminished  by  the  dividends  payable  in  respect  of  the  4002. 
Paley  v.  Field  (s)  is  a  similar  case.  Here  no  such  appropriation 
can  be  made ;  for  the  guarantee  does  not  limit  the  credit  to  be 

(1)  3  Brod.  &  B.  211.  (3)  1  Bing.  N.  C.  587. 

(2)  37  E.  E.  635  (2  Cr.  &  J.  94 ;  (4)  33  E.  E.  540  (7  Bing.  489). 
2  Tyr.  93).    See  MecheUn  v.  Wallace,  (5)  8  E.  E.  349  (12  Ves.  435). 
45  E.  E.  669  (7  Ad.  &  El.  49). 
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RAIKV8      given,  bat  merely  secnres  2,000Z.  oat  of  advances  to  be  made 
Todd.        to  any  amount.     The  payment  of  the  dividend  is  as  if  the 
principal  debtor  had  reduced  the  balance  of  2,426/.  17«.  lid. 
by  any  other  mode  of  payment. 

Alexander  and  Tomlinson,  contra  : 

It  is  now  undoubted  law  that,  under  29  Gar.  II.  c.  8,  s.  4,  to 
charge  a  party  upon  any  special  promise  to  answer  for  the  debt 
of  another,  there  must  be  a  written  agreement  or  memorandum 
thereof,  which  will  not  be  valid  unless  it  show  a  consideration. 
It  is  true  that  the  consideration  need  not  be  expressly  and 
[  *B52  ]  formally  stated ;  but  it  must  at  least  ^appear  clearly  and  without 
ambiguity:  James  v.  Williams  (i),  Cole  v.  Dyer  (2).  In  Wain  v. 
Warlters  (s)  it  might  have  been  fairly  conjectured  that  the 
guarantee  was  given  in  consideration  of  forbearance  to  enforce 
against  the  principal  the  bill  which  the  plaintiffs  held:  and  a 
similar  conjecture  might  have  been  made,  and  was  pressed  on 
the  CouBT,  in  Hawes  v.  Armstrong  (4).  But,  in  each  case,  the 
Court  held  the  agreement  invalid  for  want  of  showing  a  con- 
sideration. In  Stadt  V.  Lill  (5)  the  guarantee  was  merely  for 
payment  of  goods  to  be  delivered ;  and  the  Court  held  that 
the  agreement  showed  clearly  that  the  delivery  of  goods  was 
the  consideration.  That  construction  arises  naturally  where  the 
guarantee  extends  merely  to  future  advances.  But  the  con- 
sideration, on  this  instrument,  is  only  matter  of  conjecture; 
and  different  minds  might,  on  the  perusal,  reasonably  form 
different  conjectures  as  to  the  true  consideration.  It  is  con- 
tended by  the  plaintiffs'  counsel  that  the  consideration  for  the 
guarantee  of  both  past  and  present  advances  is  the  future 
advance :  and  that  is  the  consideration  alleged  on  the  record. 
But  it  might  more  reasonably  be  contended  that  the  considera- 
tion was  the  forbearance  of  the  sum  already  due,  since  otherwise 
the  advance  of  a  single  shilling,  though  followed  immediately 
by  an  arrest  for  the  old  balance,  and  the  consequent  destruction 
of  H.  D.'s  commercial  credit,  would  impose  on  the  defendant 

(1)  5  B.  &  Ad.  1109.  (4)  1  Bing.  N.  C.  761. 

(2)  1  Cr.  &  J.  461 ;  1  Tyr.  304.  (5)  9  East,  348. 

(3)  7  B.  B.  645  (5  East,  10). 
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a  liability  for  all  the  old  balance :  and  this  appears  to  have  been       Baikbs 
the  interpretation  adopted  at  Nisi  Prias  by  the  learned  Judge,       xodd. 
who  treated  the  word  ''  secure  "  as  implying  a  state  of  ease  and 
quiet,  and  obviously  *therefore  indicating  forbearance  of  the      [  *sss  ] 
existing  debt.    It  is  sufficient,  however,  to  invalidate  the  agree- 
ment that  there  should  be  any  reasonable  ground  for  doubting 
what  the  consideration  is ;  since  the  consideration,  if  not  formally 
expressed,  must  at  least  appear  unambiguously.    If  it  were  urged 
that  the  Coubt  may  infer  a  consideration  made  up  of  forbearance 
as  to  past  advances  and  the  prospect  of  future  ones,  from  the 
guarantee  being  given  as  to  both  (and  this  is  perhapd  the  most 
reasonable  conjecture,  the  probable  inducement  being  the  sup- 
port of  H.  D.  generally  in  his  business,  which  might  require  both 
indulgence  for  the  existing  debt  and  future  accommodation),  then 
the  answer  is  that  no  such  consideration  is  alleged  in  the  count. 

(Lord  Denman,  Ch.  J. :  The  declaration  says,  ''in  considera- 
tion of  the  premises,"  that  is,  of  the  past  advances  as  well  as 
future  credit.) 

These  are  mere  words  of  form.  A  past  consideration  is  good 
only  when  laid  with  a  request,  which  request  is  a  material  aver- 
ment. The  defendant  does  not,  as  was  suggested,  insist  that 
the  consideration  must  be  coextensive  with  the  promise :  any 
consideration  clearly  expressed  would  of  course  support  the 
promise  as  to  both  past  and  future  advances;  but,  when  a 
plaintiff  relies  on  a  promise  to  be  collected  by  implication,  the 
extensiveness  of  the  benefit  resulting  from  the  promise  becomes 
a  material  test  as  to  the  extent  of  the  consideration.  Russell  v. 
Moseley  (i)  cannot  be  relied  upon.  It  is  very  shortly  reported  in 
Broderip  &  Bingham :  from  the  report  in  6  B.  Moore  (2)  it 
appears  that  the  attention  of  the  Court  was  principally  directed 
to  the  question  of  the  *extent  of  the  promise  :  and  the  rule  was  [  *864  j 
finally  made  absolute  by  consent :  there  was  no  express  decision 
on  the  point  now  in  dispute.  The  promises  here  are  as  distinct 
as  those  in  Wood  v.  Benson  (3).  The  collocation  of  the  words 
cannot  make  a  material  difference. 

(1)  3  Brod.  &  B.  211.  (3)  37  B.  B.  625  (2  Cr.  &  J.  94  ; 

(2)  6  B.  Moore,  521.  2  Tyr.  93). 
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Raikbs  It  is  contended,  also,  that  the  absence  of  consideration,  or 

Todd.  variance  as  to  the  statement  of  it,  should  be  specially  pleaded  ; 
but  Passenger  v.  Brookes  (i),  as  reported  in  Bingham's  New 
Cases,  is  overruled  by  Bennion  v.  Dacismi  (2),  where  the  Court 
relied  on  the  report  of  Passenger  v.  Brooks  in  1  Scott  (3) ;  and 
from  the  latter  report  it  appears  that  the  defendant  sought,  not 
to  deny  the  consideration  alleged  in  the  declaration,  but  to  prove 
facts  which  established  a  kind  of  confession  and  avoidance. 

(Lord  Dbnman,  Ch.  J. :  If  you  disprove  the  consideration  laid, 
you  of  course  disprove  the  contract.) 

As  to  the  second  point,  the  plaintiffs  appear  already  to  have 
impliedly  admitted  the  principle  insisted  on  by  the  defendant. 
The  sum  advanced  since  the  guarantee  was  1,805/.  Is.  M. ;  the 
money  paid  into  Court,  and  accepted  by  the  plaintiffs,  is 
1,146/.  Is.  6d. :  the  difference  between  these  two  sums  is 
158/.  ISs.  9e/.,  which  is  almost  exactly  the  dividend  of  2s.  5^f^. 
upon  1,805/.  Is.  9d.  The  declared  dividend  is  appropriated,  so 
much  for  every  distinct  pound.  By  the  Bankrupt  Act,  stat. 
6  Geo.  IV.  c.  16,  s.  52,  a  Burety  who  pays  the  debt  may  stand 
in  the  place  of  the  creditor  who  has  proved  against  the  principal. 
But  according  to  the  rule  contended  for  by  the  plaintifb,  if  the 
creditor  had  a  demand  exceeding  the  sum  secured,  he  might 
[  •Sbb  ]  receive  *the  dividend  on  his  own  proof,  and  apply  the  whole 
in  reduction  of  that  part  of  the  debt  which  was  not  covered  by 
the  guarantee ;  and  so  the  surety  would  lose  the  benefit  of  the 
enactment.  By  the  same  section,  if  the  creditor  has  not  proved, 
the  surety  may  prove  his  payment  as  a  debt,  and  receive  the 
dividend  on  such  debt.  The  principle  of  both  these  provisions 
is  that  the  surety  is  to  pay  only  the  excess  of  the  sum  which  he 
guarantees  above  the  dividend  paid  in  respect  of  such  sum. 
Bardwell  v.  LydaU  (4)  cannot  be  substantially  distinguished. 

(Lord  Denman,  Ch.  J. :    We  quite  agree  with  you  on  the 
second  point.) 

(1)  1  Bing.  N.  C.  587.  (3)  1  Scott,  560. 

(2)  3  M.  i&  W.  179.  (4)  33  E.  E.  540  (7  Bing.  489). 
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Lord  Denmam,  Gh.  J. :  Raikbs 

t?. 
The  question  is,  whether  the  plaintiff  has  made  out  the  con-        todo. 

tract  laid  in  the  declaration ;  namely,  whether  the  defendant 
made  the  agreement  in  consideration  of  the  premises  (that  is,  of 
the  previous  advances,  which  part  of  the  consideration  must 
certainly  be  disregarded),  and  also  that  the  plaintiffs  would 
advance  further  sums.  For  the  plaintiffs  it  is  urged  that  the 
consideration  need  not  be  coextensive  with  the  promise.  But 
we  are  to  see  that  the  contract  entered  into  by  the  parties  is 
placed  on  the  record.  I  adhere  to  what  the  Court  said  in 
Maaon  v.  Pritchard  (i)  :  but  I  also  agree  in  the  remarks  of  my 
brother  Pattbson  in  James  v.  Williams  (2) :  '*  The  consideration 
need  not  be  stated  in  express  words  on  the  face  of  the  instru- 
ment ;  it  may  be  collected  or  implied  from  the  instrument  itself, 
but  then  it  must  be  collected  not  as  matter  of  conjecture,  but 
with  certainty."  In  a  late  case  (8)  the  Lord  Chief  Justice  of 
the  Common  Pleas  said,  "  It  is  not,  however,  *necessary  that  [  •s^c  ] 
such  consideration  should  appear  in  express  terms :  it  would 
undoubtedly  be  sufficient  in  any  case,  if  the  memorandum  is 
so  framed  that  any  person  of  ordinary  capacity  must  infer 
from  the  perusal  of  it,  that  such,  and  no  other,  was  the  con- 
sideration upon  which  the  undertaking  was  given.  Not  that  a 
mere  conjecture,  however  plausible,  that  the  consideration  stated 
in  the  declaration  was  that  intended  by  the  memorandum, 
would  be  sufficient  to  satisfy  the  statute:  but  there  must  be 
a  well  grounded  inference  to  be  necessarily  collected  from  the 
terms  of  the  memorandum,  that  the  consideration  stated  in 
the  declaration,  and  no  other  than  such  consideration,  was 
intended  by  the  parties  to  be  the  ground  of  the  promise."  I 
must  confess  that  here  I  cannot  sufficiently  see  what  the 
consideration  is.  If  I  were  to  conjecture,  I  should  say  that 
it  was  made  up  of  two  considerations ;  first,  a  forbearance  to 
sue  for  the  advances  already  made ;  secondly,  the  future 
advances.  But  such  a  consideration  is  inconsistent  with  the 
agreement  set  out  in  the  declaration.  According  to  the  best 
construction  I  can  put  on  this  instrument,  the  declaration  does 

(1)  11  B.  B.  369  (12  East,  227).  (3)  Hawe$  v.  Armstrong,  1  Bing. 

(2)  5  B.  &  Ad.  1109.  N.  C.  761. 
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Baikks      not  describe  the  contract  correctly.    It  would,  however,  be  a 
Todd.        sufficient  ground  for  making  this  rule  absolute,  if  it  were  merely 
uncertain  what  the  consideration  is. 

Pattbson,  J. : 

I  have  had  some  difficulty  in  coming  to  a  conclusion ;  but, 
upon  the  whole,  this  instrument  does  not  contain  enough  to 
satisfy  me  what  the  consideration  is.  If  the  guarantee  were 
merely  for  future  advances,  then  such  future  advances  might 
be  considered  as  the  consideration  for  the  guarantee;  but 
that  does  not  apply  to  a  guarantee  comprehending  also  past 
[  ^867  ]  advances.  *A11  these  cases  are  difficult  to  determine :  the 
Court  is  obliged  to  look  closely  at  the  instrument,  and  is  not 
at  liberty  to  form  conjectures.  I  cannot  myself  perceive  an 
engagement  here  to  forbear  suing  on  the  past  advances.  But, 
supposing  the  instrument  to  contain  such  an  engagement,  there 
would  be  an  equally  fatal  defect,  since  that  consideration  does 
not  appear  in  the  declaration.  The  Statute  of  Frauds  is  there- 
fore not  satisfied  :  and  the  rule  must  be  made  absolute  for 
entering  a  verdict  for  the  defendant. 

Williams,  J.: 

It  is  admitted,  in  argument,  that  a  consideration  must  appear 
on  the  face  of  the  instrument.  The  main  question  therefore  is, 
whether  we  can  discover  the  real  consideration  without  a  con- 
jecture, and  that  a  hazardous  one.  The  learned  Judge  who 
tried  the  cause  appears  to  have  been  of  opinion  that  the  docu- 
ment raises  an  implication  that  thlBre  should  be  a  forbearance, 
whence  it  might  be  inferred  that  forbearance  formed  a  part  of 
the  consideration.  To  me  the  instrument  seems  too  uncertain 
in  its  construction  to  warrant  us  in  holding  it  to  be  a  good 
guarantee. 

Coleridge,  J. : 

Mr,  J'omlinaon  appears  to  me  to  have  laid  down,  in  his  very 
able  argument,  the  real  rule.  A  consideration  must  appear, 
either  expressly,  or  by  necessary  inference ;  if  not,  the  Statute 
of  Frauds  is  not  satisfied.    Is  that  so  here  ?    As  to  future 
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advances,  the  case  is  clear ;  but,  as  to  the  rest  of  the  guarantee,       Baikks 
I  do  not  see  so  clearly.    From  the  word  "  secure "   I  should       todd. 
rather  be  disposed  to  infer  a  reference  to  bygone  advances,  and 
a  consideration  of  forbearance.     If  that  *be  correct,  the  plain-       [  ^85S  ] 
tiffs  cannot  succeed ;  for  that  consideration  is  not  alleged  on 
the  record.     I  may  be  wrong  in  my  interpretation  of  the  instru- 
ment;  but  can  I  say  that  the  consideration  alleged  on  the 
record  must  be  necessarily  inferred  ? 

Ride  absolatefor  entering  verdict  for  defendant. 


REG.  V.  The  LADY  and  STEWARD  of  the  MANOR       ^• 
OF  DULLINGHAM.  [858] 

(8  Adol.  &  Ellis,  858—871 ;  S.  C.  1  P.  &  D.  172 ;  1  W.  W.  &  H.  865 ;  8  L.  J. 

(N.  S.)  a  B.  37.) 

K.,  copyholder  in  fee,  devised  to  B.  for  life,  who  was  admitted,  and 
paid,  in  respect  of  her  admittance  to  hold  for  life,  as  large  a  fine  as  if 
she  had  been  admitted  tenant  in  fee.  During  B.'s  life  K.'s  heir-at-law 
surrendered  to  such  uses  as  L.  should  appoint,  and,  in  default  &c.,  to 
the  use  of  L.  in  fee.    K.  had  not  been  admitted  or  paid  any  fine. 

Held,  that  the  lord  could  not  be  compelled  on  the  application  of  the 
heir,  nor,  a  fortiori^  on  that  of  L.,  to  receive  and  enrol  the  surrender 
without  payment  of  the  fine  for  the  descent  of  the  reversion  to  the  heir. 

MANDAyius  to  Harriet  Pigott,  the  wife  of  William  Pigott, 
Esq.,  lady  of  the  manor  of  DuUingham,  in  Cambridgeshire,  and 
to  Edward  Weatherby,  her  steward  of  the  said  manor. 

The  writ  recited  that  the  manor  of  Dullingham  is,  and  from 
time  whereof  &c.  hath  been,  an  ancient  manor,  within  which 
there  are  various  copyhold  tenements,  parcel  of  the  said  manor, 
granted  by  and  held  of  the  lord  or  lady,  according  to  the  custom, 
and  demised  and  demisable  by  copy  of  court-roll,  by  the  lord  or 
steward,  according  to  the  custom  &c.,  at  the  will  of  the  lord  or 
lady,  according  to  the  custom  &c. ;  and  that,  during  all  the  time 
aforesaid,  by  the  custom  &c.,  copyhold  hereditaments  and  pre- 
mises, held  of  the  lord  or  lady,  according  to  the  custom  &c., 
have  been,  and  might  and  may  be,  surrendered  out  of  court 
before  two  copyholders  of  the  manor  ;  and  in  which  manor, 
daring  all  the  time  aforesaid,  the  lord  or  lady,  and  the  steward 
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[  ^860  ] 


for  the  time  being,  have  accepted,  and  of  right  oaght  to  ^accept, 
all  surrenders  duly  tendered  for  enrolment,  and  once  or  oftener 
in  every  year  have  held,  and  of  right  ought  &c.,  and  still  of  right 
ought  &c.,  customary  courts  for  the  manor,  and  have  accepted, 
and  of  right  ought  &c.,  and  still  of  right  ought  to  accept  and  to 
enrol  all  such  surrenders  of  any  of  the  said  customary  tenements 
as  have  been  and  are  duly  tendered  for  acceptance,  according  to 
the  custom  &c. 

The  writ  further  stated  that  Bobert  King,  deceased,  was  in  his 
lifetime  seised  to  him  and  his  heirs  of  certain  copyhold  heredita- 
ments and  premises,  parcel  of  the  said  manor,  and  had  been 
duly  admitted  thereto,  and  had  paid  all  fines,  and  performed  all 
services,  which,  of  right  and  according  to  the  custom  <bc.,  ought 
to  be  paid  to  the  lady  of  the  said  manor  in  respect  of  the  said 
hereditaments  and  premises  ;  that  he  died  seised  of  the  same  in 
June,  1884,  leaving  Bobert  William  King,  his  eldest  son  and 
heir,  according  to  the  custom  &c.,  him  surviving ;  that  the  said 
Bobert  K.,  in  his  lifetime,  duly  made  and  published  his  will, 
according  to  the  custom  &c.,  and  thereby  devised  all  his  copy- 
hold estates  in  the  said  manor  to  Bebecca,  his  wife,  for  the  term 
of  her  natural  life ;  and  the  said  Bebecca,  upon  the  death  of 
Bobert  K.,  was  duly  admitted  to  all  his  copyhold  estates  at  the 
time  of  his  death  within  the  said  manor,  to  hold  &c.  (as  devised), 
according  to  the  custom  &c.,  at  the  will  &c. ;  and  she,  upon 
such  admission,  paid  a  full  fine  to  the  steward,  that  is  to  say,  a 
fine  to  the  same  amount  as  if  she  had  been  admitted  to  an  estate 
in  fee  simple  in  the  said  premises. 

The  writ  then  stated  that  B.  W.  King,  being  the  eldest  son  and 
heir  of  Bobert  K.,  according  to  the  custom  &c.,  *did  afterwards, 
viz.  on  81st  October,  1885,  duly  surrender,  by  the  rod,  into  the 
hands  of  the  lady  of  the  said  manor,  by  the  hands  and  acceptance 
of  &c.  (one  copyholder  of  the  manor,  in  the  presence  of  another), 
according  to  the  custom  &c.,  all  the  said  copyhold  hereditaments 
and  premises  to  which  his  said  father  had  been  admitted,  upon 
the  terms  and  conditions  in  such  surrender  mentioned,  and 
which  said  surrender  is  in  the  words  &c.  The  writ  then  set  out 
the  surrender,  which  recited  the  title  of  Bobert  King  to  the 
several  parcels  of  his  copyhold  estate;  his  death  on  or  about 
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19th  June,  1884,  seised  of  the  premises ;  his  will,  and  the 
admittance  of  Bebecca  under  the  will,  to  hold  for  life  ;  and  that 
B.  W.  King  was  Bobert*8  eldest  son  and  heir,  according  to  the 
custom  &c. ;  and  it  set  forth  that,  on  8l8t  October,  1885,  B.  W. 
King,  in  pursuance  of  his  covenant  contained  in  an  indenture 
dated  the  day  of  the  passing  of  the  surrender,  between  B.  W. 
King  of  the  first  part,  Bebecca  King  of  the  second  part,  and. 
James  King,  John  Lyles  King,  and  John  King,  of  the  third 
part,  did  out  of  court  &c,  surrender  &c.  the  premises,  subject 
to  the  life  estate  of  Bebecca  K.,  to  the  use  of  such  person  or 
persons,  for  such  estate  or  estates,  upon  and  for  such  trusts, 
intents,  and  purposes,  and  with,  under,  and  subject  to  such 
powers,  provisos,  and  declarations  as  the  said  James  K.,  John 
Lyles  K.,  and  John  K.,  or  the  survivor  of  them,  or  the  heirs  of 
the  survivor  of  them,  by  any  deed  &c.,  should  from  time  to 
time,  and  at  any  time  or  times  thereafter,  during  the  life  of 
Bebecca  (but,  if  during  her  life,  with  the  consent  in  writing 
of  the  said  Bobert  William  K.,  his  executors,  administrators, 
or  assigns),  or  within  twenty-one  years  from  *the  time  of  her 
decease,  direct,  limit,  or  appoint ;  and,  in  the  meantime,  and 
until,  and  also  in  default  of,  any  such  direction  &c.,  and  so 
far  as  the  same,  if  incomplete,  should  not  extend,  to  the  use 
of  James  K.,  John  Lyles  K.,  and  John  K.,  in  fee,  to  be  holden 
at  the  will  of  the  lady,  according  to  the  custom  &c.,  by  and 
under  the  rents  and  services  theretofore  due  and  of  right 
accustomed  in  respect  of  the  said  premises ;  but,  nevertheless, 
upon  and  for  the  trusts,  intents,  and  purposes,  and  with  and 
subject  to  the  powers,  provisos,  and  declarations,  in  and  by 
the  before-mentioned  indenture  declared. 

The  writ  then  stated  that  the  said  James  K.,  John  Lyles  K., 
and  John  K.,  being  desirous  of  having  the  said  surrender 
enrolled  by  the  lady  of  the  said  manor  or  her  steward  thereof, 
did  cause  application  to  be  made  on  their  behalf  to  the  said  lady 
and  her  steward  to  receive  and  enrol  the  said  surrender,  for  the 
purposes  therein  mentioned,  according  to  the  custom  <bc. ;  and 
that  the  lady  and  steward  had  refused  to  receive  and  enrol  the 
surrender,  to  the  great  damage  of  James  K.,  John  Lyles  K.,  and 
John  K.,  and  to  the  manifest  injury  of  their  estate.    The  writ 
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then  commanded  the  lady  and  steward  that  they,  or  one  of  them, 
should  receive  and  enrol  the  said  surrender  of  B.  W.  King,  or 
show  cause  &c. 

Betum.     That  on  the  death  of  Bobert  Song  the  reversion  of 
the  messuages,  lands,  Sec.,  described  in  the  surrender,  expectant 
on  the  determination  of  the  life  estate  devised  to  Bebecca  by  the 
said  Bobert  E.,  descended  to  Bobert  William  E.,  his  heirs  and 
assigns,  he  being  the  eldest  son  and  heir,  according  to  the 
custom  &c.,  of  Bobert  E. ;  but  that  the  said  Bobert  William  E. 
has  never  been  admitted,  nor  requested,  nor  tendered  himself  to 
be  ^admitted,  to  the  said  reversion  of  the  said  messuages,  lands, 
&c.,  or  any  part  thereof :    and,  further,  that  the  fine  within 
mentioned  to  have  been  paid  by  Bebecca  was  assessed,  and  by 
her  paid,  in  respect  only  of  the  life  estate  devised  to  her  by 
Bobert  Eing  ;  and  that,  besides  that  fine,  the  said  Harriett  Pigott 
claimed,  and  there  became  and  was,  on  the  said  surrender  being 
made  as  within  mentioned,  due  to  her  the  said  H.  P.,  being  the 
lady  &c.,  from  the  said  Bobert  William  E.,  in  respect  of  his  said 
reversion  in  the  messuages,  &c.,  and  the  said  descent  thereof  to 
him,  a  reasonable  fine,  to  be  fixed  and  assessed  by  her  the  said 
lady,  or  on  her  behalf  by  her  steward,  at  her  or  his  will  and 
pleasure,  and  to  be  paid  to  or  for  her,  the  said  lady  Jcc. :  and, 
further,  that  the  fine  so  due  in  respect  of  the  said  reversion  and 
the  said  descent  thereof  to  Bobert  William  E.,  had  never  been 
paid,  but  that  the  said  Bobert  William  E.,  the  within-mentioned 
James  E.,  John  Lyles  E.,  and  John  E.,  have  always  refused  to 
pay  or  agree  to  pay,  or  become  answerable  for  the  payment  of, 
and  have  not  in  fact  paid  &c.,  such  fine,  or  any  fine,  so  in 
respect  of  the  said  reversion  due  &c.,  on  the  said  surrender:  and, 
further,  ''  that  we  have  always  been  and  are  ready  and  willing, 
and,  when  application  was  made  to  us  to  receive  and  enrol  the 
said  surrender  as  in  the  said  writ  mentioned,  we  offered  to  the 
said  James  E.,  and  John  Lyles  E.,  and  John  E.,  to  receive  and 
enrol  the  said  surrender  for  the  purposes  therein  mentioned, 
according  to  the  custom  of  the  said  manor,  on  the  fine  so  as 
aforesaid  due  to  me  the  said  Harriett  Pigott  from  the  said 
Bobert  William  E.,  in  respect  of  the  said  reversion  and  the  said 
descent  thereof  upon  him,  being  paid,  or  on  the  said  James  £., 
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John  Lyles  K.,  and  John  K.  agreeing  to  pay  *8uch  fine : "  but 
that  James  K.,  John  Lyles  E.,  and  John  E.  refused  the  offer,  or 
to  pay  or  agree  to  pay  such  fine,  and  declined  to  entertain  the 
question  of  the  claim  of  the  lady  of  the  manor  to  a  fime  from 
the  said  Bobert  William  E.  in  respect  of  the  reversion  and  the 
descent  thereof :  whereupon  the  lady,  by  her  steward,  refused  to 
receive  and  enrol  the  surrender  unless  the  fine  in  respect  &c., 
due  from  Bobert  William  E.  on  the  said  surrender,  were  paid,  or 
the  said  James  E.,  John  Lyles  E.,  and  John  E.  would  agree  to 
pay  such  fine:  and,  further,  that  the  lady  and  steward  have 
always  been  ready  and  willing  to  accept,  as  and  for  such  fine, 
''  half  the  fine  which  might  have  been  reasonably  assessed,  and, 
according  to  the  custom  of  the  manor,  would  have  been  payable, 
on  the  admittance  of  a  tenant  in  fee  simple  in  possession  to  the 
messuages  "  &c. ;  and  that,  save  as  aforesaid,  they  have  not,  nor 
has  either  of  them,  neglected  or  refused  to  receive  or  enrol  &c. 

The  case  was  set  down  for  argument  in  the  Crown  paper,  and 
argued  in  Trinity  Term  last  (i). 

Sir  F.  PoUock  against  the  return : 

During  the  life  of  the  tenant  for  life,  who  has  paid  a  full  fine, 
no  fine  is  due  from  the  reversioner.  The  lord  has  a  tenant  on 
the  roll  who  has  paid  the  full  amount  due  for  the  fee  simple ; 
and  no  more  can  be  required.  If  the  person  last  seised  had  died 
without  a  will,  the  heir  might  have  surrendered  without  being 
admitted  ;  and,  till  the  admittance,  the  lord  could  have  claimed 
no  fine :  Bex  v.  The  Lord  of  the  Manor  of  Hendon  (2).  In  2  Bac. 
Abr.  223  *(7th  ed.),  Copyhold  (I)  1,  it  is  said,  **  If  a  copyholder 
in  fee  surrenders  to  the  use  of  one  for  life,  the  remainder  to 
another  for  life,  remainder  to  another  in  fee,  by  this  but  one 
fine  is  due,  for  the  particular  estates  and  remainders  are  but  one 
estate."  The  admittance  of  the  wife,  therefore,  was  also  an 
admittance  of  the  heir.  The  heir  might  devise  without  being 
admitted  or  paying  the  fine  due  on  admittance :  Right  d.  Taylor 
V.  Banks  (a),  King  v.  Turner  (4),  Doe  d.  Perry  v.  Wilson  (5).     In 


(1)  Saturday,  June  2iid.  Before 
Lord  Denman,  Ch.  J.,  Littledale, 
Patteson,  and  Williams,  JJ. 

(2)  1  B.  B.  527  (2  T.  B.  484). 


(3)  3  B.  &  Ad.  664. 

(4)  1   My.   &   K.  456,  reversing 
King  v.  Turner,  2  Sim.  545. 

(5)  5  Ad.  &  El.  321. 
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The  Dean  and  Chapter  of  Ely  v.  Caldecot  (i),  Tindal,  Ch.  J. 
adopted  the  law  laid  down  in  Barnes  v.  Corke  (2),  that  no  fine  is 
due  on  the  admittance  of  a  remainder-man  after  admittance  and 
payment  of  a  fine  by'  the  tenant  for  life,  unless  there  be  a  special 
custom ;  and  here  no  special  custom  appears.  Even  if  the  fine 
be  due  here,  it  cannot  be  enforced  by  a  refusal  to  enrol  the 
surrender,  but  only  upon  the  claim  of  the  surrenderee  to  be 
admitted  in  pursuance  of  the  surrender. 

B.  Andrews,  contra  : 

It  is  true  that  no  fine  would  be  here  payable  by  the  surrenderee 
before  admittance.  But  the  question  is,  whether  the  lord  can  be 
compelled  to  enrol  the  surrender  of  the  heir-at-law  without  the 
fime  being  paid.  If  he  did,  he  might  be  compelled  to  admit 
without  payment  of  fine. 

(Patteson,  J. :  Perhaps  it  will  be  contended  that  the  lord,  in 
such  a  case,  might  have  his  remedy  by  action  against  the  heir, 
as  having  been  virtually  admitted  through  the  admittance  of  his 
surrenderee.) 

He  would,  at  any  rate,  lose  a  remedy.  If  he  accepted  the 
surrender,  he  could  not  seise  the  land  *as  belonging  to  the  heir ; 
and  he  might  be  barred  by  the  Statute  of  Limitations.  The 
admittance  of  a  tenant  for  life  enures  to  a  remainder-man,  but 
not  to  a  reversioner :  the  remainder  and  life  estate  make  up  one 
fee :  the  reversioner  does  not  come  in  under  the  devise  creating 
the  life  estate.  The  fine,  therefore,  paid  by  the  tenant  for 
life  does  not  aid  the  reversioner.  It  is  as  if  the  devisor  had,  in 
his  lifetime,  surrendered  to  his  wife  for  her  life,  and  she  had 
survived  him.  The  Dean  and  Chapter  of  Ely  v.  Caldecot  (s)  was 
the  case  of  a  remainder.  It  is  said  that  the  tenant  for  life  here 
paid  a  fine  answering  in  the  amount  to  the  whole  fee ;  but  the 
return  shows  that  it  was  paid  in  respect  only  of  the  life  estate. 
Here  the  lord  does  not  call  upon  the  heir  to  be  admitted;  but  he 
insists  upon  the  heir  not  acting  through  or  in  his  court  without 


(1)  8  Bing.  447.  448. 

(2)  3  Lev.  308. 


(3)  8  Bing.  439. 
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becoming  a  tenant  and  paying  the  fine.  In  Watkins  on 
Copyholds,  246  (vol.  i.  p.  805,  of  4th  ed.,  Coventry's),  it  is  said, 
''Though  the  heir  before  admittance  may  maintain  an  action  in 
the  common  law  courts,  as  an  action  for  trespass  or  ejectment, 
yet  he  cannot  sue  in  the  court  of  the  manor :  and  therefore  he 
shall  not  have  plaint  in  the  nature  of  an  assize.  So  he  cannot 
sit  on  the  homage."  From  Watkins's  note  186  to  Gilbert  on 
Tenures  it  may  be  inferred  that  the  approbation  of  the  lord  is 
equivalent  to  admittance.  In  Coke's  Compl.  Copyholder,  s.  41, 
it  is  said,  "  In  admittances  upon  descents  the  heir  is  tenant  by 
copy  immediately  upon  the  death  of  his  ancestor,  not  to  all 
intents  and  purposes :  for  peradventure  he  cannot  be  sworn  of 
the  homage  before,  neither  can  he  maintain  a  ^plaint  in  the 
nature  of  an  assise  in  the  lord's  court  before,  because  till  then 
he  is  not  complete  tenant  to  the  lord,  no  farther  forth  than  the 
lord  pleaseth  to  allow  him  for  his  tenant.  And  therefore  if  there 
be  grandfather,  father  and  son,  and  the  grandfather  is  admitted, 
and  dieth,  and  the  father  entereth,  and  dieth  before  admittance, 
the  son  shall  have  a  plaint  in  the  nature  of  a  writ  of  ayel,  and 
not  an  assise  of  viort  d'auncestor.  So  that  to  all  intents  and 
purposes  the  heir,  till  admittance,  is  not  complete  tenant ;  yet  to 
most  intents,  especially  as  to  strangers,  the  law  taketh  notice  of 
him  as  of  a  perfect  tenant  of  the  land  instantly  upon  the  death 
of  his  ancestor :  for  he  may  enter  into  the  land  before  admit- 
tance, take  the  profits,  punish  any  trespass  done  upon  the 
ground,  surrender  into  the  hands  of  the  lord  to  whose  use  he 
pleaseth,  satisfying  the  lord  his  fine  due  upon  the  descent." 
And  in  an  opinion  of  Mr.  Pearne,  Posthumous  Works,  pp.  108 — 
107,  the  principle  for  which  the  defendants  now  contend  is 
expressly  laid  down. 

(LiTTLEDALB,  J. :  In  1  Scriven  on  Copyholds,  171  (i)  it  is  said 
that  Doe  d.  Tofield  v.  Tqfield  (2)  has  decided  that  the  steward's 
acceptance  of  a  surrender  from  the  first  surrenderee  is  not  an 
admittance  of  him.) 

Right  d.  Taylor  v.  Banks  (8),  King  v.  Turner  (4),  and  Doe  d.  Perry 

(1)  3id  ed.  (3)  3  B.  &  Ad.  604. 

(2)  10  R  B.  496  (11  East,  246).  (4)  1  My.  ft  K  456. 
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V.  Wilson  (1),  show  only  that  a  devise  by  an  heir  is  good  without  his 
admittance.  In  the  last  case,  Lord  Denmam,  Ch.  J.,  referring  to 
Mr.  Feame's  opinion,  above  noticed,  said  (2),  ''  That  shows  only 
that  the  lord  may  refuse  to  accept  the  surrender  till  the  fine  is 
paid,  but  is  bound  if  he  accept  it  without  payment." 

Sir  F.  Pollock,  in  reply : 

The  argument  that  the  lord,  if  he  enrolled  the  surrender, 
would  be  bound  to  admit,  is  unfounded :  the  e£fect  of  the  enrol- 
ment is  merely  that  evidence  of  the  surrender  is  secured.  The 
estate  is  in  the  surrenderor  till  admittance  :  Rex  v.  Wilson  (8). 

(Patteson,  J. :  In  Rex  v.  Dame  Jane  SU  John  MUdmay  (4), 
where  the  custom  was  that  a  copyholder  convicted  of  felony 
forfeited  to  the  lord,  it  was  held  that  the  forfeiture  took  place 
though  the  conviction  was  after  the  convict  had  surrendered,  it 
being  before  the  admittance  of  the  surrenderee.) 

''  No  fine  is  due,  either  upon  a  descent  or  surrender,  till  admit- 
tance, for  that  is  the  cause  of  the  fine ;  and  therefore,  if  after 
admittance,  the  tenant  deny  to  pay,  it  is  a  forfeiture : "  2  Bac. 

Abr.  224  (7th  ed.).  Copyhold  (I)  2. 

Cur,  adv.  vult. 

LoBD  Denman,  Ch.  J.,  in  this  Term  (November  3rd)  delivered 
the  judgment  of  the  Coubt.  After  stating  the  substance  of 
the  writ,  his  Lordship  proceeded  as  follows  : 

The^retum  in  substance  states  that  the  said  lady  of  the  manor 
and  steward  have  refused  to  do  what  is  required,  because  the 
said  Bobert  William  King  and  the  said  James  King,  John  Lyles 
King,  and  John  King  refuse  to  pay  any  fine  for  the  acceptance 
and  enrolment  of  the  said  surrender.  And  whether  any  fine 
be  lawfully  due  to  the  said  lady  of  the  manor,  under  these 
circumstances,  is  the  question. 

Against  the  return,  and  in  support  of  a  peremptory  mandamus 
being  awarded,  it  was  contended  that  the  lady  has  a  tenant  upon 
the  roll  who  has  paid  a  full  fine ;  *that  the  admittance  of  tenant 


(1)  5  Ad.  &  El.  321. 

(2)  Page  324. 


(3)  34  R.  E.  327  (10  B.  &  C.  80). 

(4)  39  E.  B.  457  (5  B.  &  Ad.  254). 
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for  life  is  the  admittance  of  him  or  them  in  remainder ;  that 
nothing  was  required  by  the  acceptance  and  enrolment  of  the  ' 
surrender  but  safe  custody;  and  that,  if  any  fine  be  due  and 
payable,  it  becomes  so  only  upon  a  tenant  being  presented  for 
admittance,  and  after  such  admittance.    Which  several  proposi- 
tions, with  the  exception  of  one,  may,  as  it  seems  to  us,  be 
admitted,  without   affecting  the  conclusion  which  they  were 
advanced  to  establish.     The  exception  to  which  we  allude  is, 
that  the  present  was  incorrectly  assumed  to  be  a  case  of  tenancy 
for  life,  with  a  remainder  or  remainders  dependent  thereon; 
whereas  we  are  apprised  of  no  provision  of  the  will  of  Robert 
King,  except  the  devise  of  a  life  estate  to  his  wife  ;  and  therefore 
the  interest  of  the  heir  was  clearly  reversionary,  and  not  a 
remainder.    For  reasons,  however,  which  will  appear  presently, 
we  do  not  consider  it  necessary  to  pursue  this  distinction.     Still 
less  is  it  requisite,  for  the  purposes  of  the  present  discussion,  to 
consider  the  nature  and  extent  of  the  heir's  interest  in  a  copy- 
hold before  admittance.     This  subject  was  very  fully  entered 
into  by  this  Court  in  the  case  of  Right  d.  Taylor  v.  Banks  (i), 
and  by  the  Lord  Chancellor  Brougham  in  King  v.  Turner  (2). 
That  the  heir  is,  for  many  purposes,  perfect  tenant  of  the  land 
before  admittance,  especially  as  to  strangers,  is  true ;  but  he  is 
not  as  to  all.    The  general  rule  and  the  exception  are  given  with 
sufficient  distinctness  in  Coke's  Copyholder,  section  41.     (His 
lordship  here  read  the  passage  cited  in  argument,  ante,  p.  767.) 
Again  in  Brown's  case  (3)  we  find  *that  the  "heir  may  surrender 
to  the  lord  to  the  use  of  another  before  admittance,  as  any  other 
copyholder  may,  but  it  cannot  prejudice  the  lord  of  his  fine  due 
to  him  by  the  custom  of  the  manor  upon  the  descent."    Also  in 
Brown  v.  Dyer  (4)  it  is  said,  "  The  heir  may  surrender  before 
admittance,  because  he  has  a  title  by  descent.    But  the  lord  in 
this  case  shall  have  a  fine."     In  Morse  v.  Faulkner  (6)  it  is  said, 
**  In  copyholds  the  heir  takes  without  actual  admittance,  and 
may  surrender  and  convey  without  it,  which  he  could  not  do  if 
he  were  not  seised ;  but  the  lord  is  in  that  case  entitled  to  the 
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double  fine  on   the  surrender."      See    Fearne^s    Po8thumou8 
Works,  p.  106  (Cases  and  Opinions.) 

The  lady  of  the  manor,  it  is  to  be  observed,  in  the  present 
instance,  seeks  for  nothing.  There  is  no  demand,  on  her  part, 
to  the  heir  to  come  in  and  be  admitted,  in  order  that  she  may 
become  entitled  thereby  to  the  accustomed  fine.  The  demand  is 
upon  her  to  do  an  act ;  and  she  insists  that  the  demand  can 
only  be  made  by  one  who  is  (in  the  language  of  Lord  Coke)  "  to 
all  intents  and  purposes "  a  tenant  of  her  manor.  This  case, 
therefore,  has  no  resemblance  to  those  in  which  a  question  has 
arisen  between  the  heir  and  a  stranger.  Here  it  is  a  mere 
question  of  right  between  the  lady  of  the  manor  and  the  heir ; 
and,  upon  such  a  question,  we  think  she  is  entitled  to  have  (as 
we  find  him  called)  a  **  complete  tenant."  The  payment  of  a 
fine  is  the  method  by  which,  according  to  all  the  authorities 
above  referred  to,  a  recognition  is  made  of  the  title  under  which 
he  holds,  and,  according  to  all  of  them,  a  fine  becomes  due  upon 
an  act  being  done  like  the  present.  *In  conformity  hereto  also, 
it  seems,  was  the  opinion  of  Mr.  Feame,  which,  in  addition  to 
the  weight  justly  due  to  it  from  his  great  and  acknowledged 
accuracy  and  precision,  in  the  recent  case  of  Doe  d.  Perry  v. 
Wilson  (i)  was  recognised  by  this  Court  as  to  the  point  now 
immediately  under  consideration.  The  subject  is  thus  treated  : 
''  There  can  be  no  question,  that  the  heir  is  compellable  (if  the 
lord  please)  to  come  in  and  pay  the  fine  due  on  a  descent ;  and 
it  is  said,  that  where  the  lord  is  to  have  a  fine,  there  must  be  a 
new  admittance  ;  vide  Moore,  465  (2).  If  so,  I  should  think  the 
lord  may  (if  he  please)  refuse  a  surrender  by  the  heir,  until  he 
has  paid  the  fine  on  the  descent.  Indeed,  if  he  could  not,  the 
lord  might  be  disappointed  of  his  fine ;  for  after  the  accepting 
of  the  surrender  tendered  by  the  heir,  though  a  conditional  one, 
and  the  surrenderee's  being  admitted  on  the  forfeiture  of  the 
condition,  who  of  course  could  be  liable  to  only  the  alienation 
fine  on  such  an  admission,  where  would  be  the  lord's  remedy  for 
his  fine  upon  the  descent  ?  And  though  the  lord  cannot  compel 
the  heir  to  come  in  and  be  admitted,  and  pay  his  fine,  during  the 
life  of  the  tenant  for  life,  yet  if  the  heir  require  to  surrender 
(1)  5  A.  &  E.  321.     See  p.  324.        (2)  PI.  608.     Tijtiny  v.  Sunning. 


VOL.  XLVii.]     1888.     Q.  B.     8  AD.  &  EL.  870—871. 


771 


before,  I  apprehend,  the  lord  may  refuse  accepting  his  surrender 
until  he  pay  such  fine  ;  for  otherwise  he  may  be  disappointed  of 
it,  by  accepting  the  surrender  from  the  heir  to  the  use  of  a 
stranger,  who  would  be  entitled  to  admission  under  it  (even 
though  conditional,  if  forfeited),  upon  payment  of  the  alienation 
fine  only." 

The  question,  it  will  be  perceived,  has  been  hitherto  considered 
as  if  the  application  had  been  made  by  the  heir  '''of  the  party  last 
seised.  If,  however,  it  ought  rather  to  be  deemed  an  application 
by  mere  strangers,  our  observations  will  be  applicable  a  fortiori. 
And  in  the  writ  of  mandnmm  itself  it  is  stated  that  the  said 
parties  of  the  third  part  to  the  said  indenture  to  lead  the  uses  of 
the  said  surrender,  being  desirous  of  having  the  said  indenture 
enrolled  by  the  said  lady  of  the  said  manor,  did  cause  application 
to  be  made  to  the  said  lady  to  receive  and  enrol  the  said  surrender, 
for  the  purposes  therein  (that  is,  in  the  said  surrender)  men- 
tioned. That  is,  persons  wholly  unconnected  with  the  lady  of 
the  manor  (so  far  as  appears),  either  by  duty  or  service,  without 
any  ofifer  to  acknowledge  her  as  lady,  but  expressly  refusing  so 
to  do,  require  her  to  do  an  act  which  none  but  a  tenant  is 
entitled  to  ask.  Which  act,  it  is  moreover  to  be  observed,  is  not 
calculated,  or  intended,  in  any  degree  to  confirm  or  establish  the 
life  estate  of  the  said  widow,  to  which  she  had  been  admitted 
regularly,  and  had  paid  her  fine  accordingly,  but  for  purposes 
wholly  unconnected  with  and  independent  of  it. 

Upon  the  whole,  therefore,  we  are  of  opinion  that  the  return  is 
good,  and  that  a  peremptory  writ  of  mandamus  ought  not  to  go. 

Return  good  (l). 


(1)  In  the  same  Term  B,  Andrews 
obtidned  a  rule  to  show  cause  why 
the  Court  should  not  give  the  defen- 
dants the  costs  of  the  manthtmus  and 
of  that  motion.  In  Hilary  Term 
following  (Thursday,  January  Slst, 
1839)  Wightman  showed  cause,  and 
B,  Andrews  was  heard  in  support  of 
his  rule.    The  Court  (Lord  Denman, 

Ch.  J.,  LlTTLBDALE,  WiLLTAMS,  and 


Coleridge,  JJ.)  discharged  the  rule, 
saying  that  it  was  a  matter  of  dis- 
cretion, and  that  the  point  decided 
in  the  piincipal  case  was  a  very 
doubtful  one  See  Rex  v.  The  Com- 
missumers  of  the  Thamt-s  and  Isis 
Naiiyatwn,  44  R.  R.  591  (5  A.  &  E. 
804,  816) ;  Bet/inn  v.  8t,  Saviour's, 
Soiithmirk,  7  A.  &  E.  925,  948. 


RSG. 
V, 

The  Lady 

OP  THE 

Manor  of 
Dulling- 

HAM. 


[  •871  J 


49—2 


772  1838.    Q.  B.    2  AD.  &  EL.  8S9.  fB.R. 


1839.        RKG.  V.  The   SELKCT   VESTKYMKN  of  the   Parish 

j\yr  22. 

—  OF  ST.  MARGARET,  ix  the  Borough  and  County 

^^^^  of  LEICESTER. 

(8 Adol.  &  ElHs,  889—901 ;  S.  C.  1  P.  &  D.  1 16 ;  1 W.  W.  &  H.  673 ;  2  Jur.  1064.) 

Where  an  Act  of  Parliament  directs  a  body,  created  by  the  Act,  to 
levy  church  rates  (1),  this  Court  will  compel  them,  by  mandamus,  to 
levy  the  rate,  and  will  not  confine  the  writ  to  ordering  the  body  to 
assemble  for  the  purpose  of  determining  whether  they  will  levy  the  rate 
or  not. 

And  this,  although  the  Act  contain  a  clause  reserving  all  ecclesiastical 
jurisdiction,  if  it  appear,  from  the  rest  of  the  Act,  that  the  temporal 
court  was  intended  to  have  at  least  concurrent  jurisdiction.  As  in  the 
Act  for  St.  Margaret's,  Leicester,  stat.  2  Will.  IV.  c.  x.,  which  gives 
powers  of  laying  the  rates  to  an  annually  chosen  select  vestry  (excluding 
the  ordinar}^  authorities),  and  of  levying  the  rates  by  distress  and  sale, 
authorises  the  select  vestry  to  rate  other  than  occupiers,  and  to  com- 
pound and  make  allowances  with  certain  parties  rated,  and  gives  an 
appeal  against  rates,  &c.,  first  to  such  select  vestry,  then  to  Quarter 
Sessions. 

The  churchwardens  required  the  select  vestry  to  lay  a  rate,  or  to  do 
another  act,  which  last  was  illegal.  Held,  nevertheless,  a  good  demand 
of  the  rate. 

The  select  vestry  adjourned  from  time  to  time,  on  pretexts  which  the 
churchwardens  alleged,  upon  affidavit,  to  be,  as  they  believed,  colourable 
and  merely  intended  to  evade  laying  the  rate,  requiring  details  which 
could  not  be  furnished  for  want  of  funds  to  pay  a  surveyor,  and  fixing 
an  adjournment  day  after  which  a  mtnidamtis  could  not  have  been 
obtained  for  some  months.  It  appearing  that  a  previous  select  vestry 
had  pursued  the  same  course,  and  the  present  select  vestry  not  satis- 
factorily denying  the  imputed  motive,  this  Court  held  the  adjournments 
colourable,  and  equivalent  to  a  refusal. 

Balguy  had  obtained  a  rule  nui,  in  Trinity  Term  last,  for  a 
viandamm  commanding  the  select  vestrymen  of  the  parish  of 
St.  Margaret,  in  the  borough  and  county  of  Leicester,  to  lay  a 
rate  for  the  support  and  repair  of  the  churches  and  burial 
ground  of  the  said  parish,  and  for  defraying  all  expenses  incident 
thereto,  and  for  other  purposes  to  which  church  rates  are  by  law 
applicable,  for  the  present  year. 

The  rule  was  obtained  on  the  affidavit  of  the  present  church- 
wardens, which  stated  that  certain  persons  therein  named  had 
been  appointed   select  vestrymen  of  the  parish  under  stat.  2 

(1)  As  to  church  rates,  see  now  the  Act,  18G8,  31  &  32  Vict,  c,  109.— 
Compulsory  Church  Bate  Abolition      E.  0. 
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Will.  IV.  c.  X.  (local  and  personal,  public  (i)),  by  order  of 
justices  in  petty  Sessions,  dated  *dOth  April,  1888,  to  continue 
in  office  till  the  fourth  Thursday  in  April,  1889,  and  until 
another  vestry  should  be  appointed.  At  a  meeting  of  the  Select 
Vestry  on  *21st  May,  1888,  the  churchwardens  delivered  a 
written  demand,  reciting  certain  sections  of  the  local  Act,  and 
that  the  select  vestry  for  the  year  then  last  past  refused  *or 
neglected  to  raise  any  monies  by  virtue  of  the  said  Act,  under 
churqh  rates,  or  to  pay  and  advance  to  the  churchwardens  for 


(1)  **  For  better  assessing  and  col- 
lecting the  Poor  and  other  Parochial 
Bates,  and  for  the  better  Maintenance 
and  Emplo^-ment  of  the  Poor,  of  the 
Parish  of  St.  Margaret  in  the  Borough 
and  County  of  Leicester.*'  Sects. 
4  &  5*  provide  for  the  election  by  the 
inhabitants  of  the  parish,  qualiiied 
as  in  the  Act  mentioned,  on  any 
fourth  Thursday  in  April,  of  thirty 
persons,  ^qualified  as  in  the  Act 
mentioned,  of  whom  the  justices  in 
petty  SessioiiS  shall  appoint  twenty, 
by  writing  under  hand  and  seal,  to 
be  vestrymen;  which  twenty,  with 
the  vicar,  churchwardens,  overseers, 
and  surveyors  of  highways,  shall  be 
the  select  vestry,  to  continue  in  office 
until  the  fourth  Thursday  in  the 
April  of  the  following  year,  and 
until  another  vestry  shall  be  dul}' 
appointed.  Sect.  13  makes  five  a 
quorum  of  the  select  vestry,  of  which 
five  three  are  to  be  neither  church- 
warden, overseer,  nor  surveyor. 

Sect  32,  and  others  following, 
provide  for  the  making  of  surveys 
and  valuations  of  houses,  &c.,  in  the 
parish,  by  the  select  vestry.  Sect.  39 
enacts  **That  it  shall  be  lawful  for 
the  select  vestry  for  the  time  being 
of  the  said  parish,  and  they  are  here- 
by authorised  and  required,  from 
time  to  time  as  often  as  occasion 
shall  require,  to  lay  and  assess  upon 
all  and  every  the  tenants  and  occu- 
piers of  houses,  lands,  tenements, 
and  other  hereditaments  and  premises 


within  the  said  parish,  according  to 
the  respective  annual  value  thereof, 
rates  for  the  maintenance  and  relief 
of  the  poor  of  the  said  iiarish,  and 
for  defra}'ing  all  expenses  incident 
thereto  or  connected  therewith,  or 
for  any  purpose  to  which  poor  rates 
are  or  shall  by  law  be  applicable,  and 
rates  for  the  support  and  repair  of 
the  churches  and  burial  groimd  of 
the  said  parish,  and  for  defraying  all 
the  expenses  incident  thereto  or  con- 
nected therewith,  •  r  for  any  purpose 
to  which  church  rates  are  or  shall  by 
law  be  applicable,  and  also  rates  for 
defraying  the  expenses  to  be  incurred 
in  repairing  the  highways,  streetd, 
and  roads  within  the  said  parish,  and 
all  other  expenses  incident  thereto  or 
connected  therewith,  or  for  any  pur- 
pose to  which  highway  rates  are  or 
shall  by  law  be  applicable,  such  last 
mentioned  rates  not  to  exceed"  &c. 
Sect.  40  enacts  that  four  days*  notice 
of  any  meeting  for  levying  a  rate 
be  given  to  every  select  vestrjonan. 
Sect  42  enacts  that  '*  no  poor  rate, 
church  rate,  or  highway  rate  shall  be 
made  or  raised  within  the  said  parish 
by  any  other  ways  or  means  than  are 
directed  by  this  Act.*' 

Sect.  62  empowers  the  select  vestry 
to  elect  or  remove  the  sexton,  and 
fi'om  time  to  time  to  fix  his  remunera- 
tion or  sialary. 

Sect.  63  enacts  that  the  monies  to 
be  received  under  the  chuvoh  rates 
shall,  after  payment  of  expenses  of 
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the  year  any  money  for  defraying  the  expenses  which  they 
incurred  in  the  execution  of  their  o£Sce,  and  for  which  such 
churchwardens  might  have  lawfully  raised  a  special  and  distinct 
rate,  if  the  Act  had  not  been  passed :  reciting  also  that  the 
present  churchwardens  had  necessary  and  immediate  occasion 
for  money  for  the  repairs  of  the  churches,  and  for  such  purposes 
as  a  church  rate  was  by  law  applicable  to  for  *the  present  year : 
and  requiring  the  select  vestry  forthwith  to  make  a  church  rate 
and  assessment  upon  the  persons  and  premises  liable  to  be  rated 


collecting,  &c.,  **he  paid  over  by 
the  Baid  select  vestry,  and  they  are 
hereby  required  to  pay  over  the  same, 
to  the  churchwardens,  or  one  of  them, 
for  the  time  being,  to  be  by  them 
or  him  applied  and  accounted  for 
in  manner  as  by  law  established.** 
Sect.  66  enacts  that  the  select  vestry, 
on  demand,  shall  pay  and  advance 
*to  the  churchwardens  and  overseers 
of  the  poor,  or  reimburse  to  them, 
out  of  ike  poor-rates,  *'aU  sums  of 
money  to  the  payment  of  which  the 
said  churchwardens  and  overseers  of 
the  poor  shall  and  may  be  li  ible  by 
law,  or  which  they  shall  have  law- 
fully incurred  or  paid  in  the  execu- 
tion of  their  office,  and  for  the  pay- 
ment and  reimbursement  of  which 
the  said  churchwardens  and  over- 
seers might  lawfully  have  raised  any 
special  and  distinct  rate  if  this  Act 
had  not  been  passed,  or  might  have 
applied  any  money  raised  by  them 
for  the  relief  of  the  poor.**  Sect.  67 
enacts,  that  it  shall  not  be  lawful  for 
the  churchwardens  and  overseers,  or 
surveyors  of  highways,  to  levy  or 
raise  any  rate  within  the  parish  for 
any  purpose  whatsoever. 

Sect.  68  enacts,  that  all  rates  shall 
be  paid  by  the  tenant  or  occupier 
rated  for  the  several  lands,  &c, ;  and, 
if  any  such  tenant  or  occupier,  or 
any  other  person  made  liable  to  pay, 
shall  neglect  to  pay  for  seven  days 
after  demand,  he  shall  bo  summoned 
before  a  justice,  and,  in  case  such 


party  shall  not  attend  and  prove  that 
he  is  not  liable,  he  shall  pay  the 
rate,  and,  if  the  rate  be  not  paid  as 
therein  mentioned,  the  rate  and  costs 
are  to  be  levied  by  distress,  under  a 
justice*s  warrant,  and  sale  of  the 
goods.  Sect.  69  enacts  that,  in  case 
of  sufficient  distress  not  being  found, 
the  party  shall  be  committed  under 
a  justice's  warrant,  &c.  Sect.  70 
gives  power  to  proceed  against  parties 
quitting  the  lands,  &c.,  by  distress 
and  sale,  or  imprisonment.  Sect.  71 
distributes  the  rate  among  successive 
occupiers  in  proportion  to  the  time 
of  occupation.  Sect.  72  enacts  that 
lessors,  landlords,  and  owners,  of 
houses,  lands,  &c.,  under  certain 
circumstances,  may  be  rated,  instead 
of  the  actual  occupiers:  and  the 
select  vestry  may  compound  with 
such  lessors,  &c.,  or  make  allowance 
for  the  houses,  &c.,  having  remained 
unoccupied.  Sect  75  enacts  that, 
where  the  lessor,  &c.,  is  rated,  the 
occupier,  though  not  rated,  shall  still 
be  liable,  for  the  rates,  to  distress 
and  sale,  to  the  amount  of  his  rent 
due,  and  may  deduct  sums  paid  or 
levied,  &c.,  from  the  rent.  Sect.  80 
enacts  that,  when  sufficient  distress 
cannot  be  found,  the  select  vestry 
may  bring  an  action  of  debt,  or 
special  action  on  the  caae,  for  the 
rates,  in  any  of  the  courts  of  record 
at  Westminster. 

Sect.   92    enacts,    **That    if    any 
person  shall  think  himself  or  her- 
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to  church  rates,  at  the  rate  of  2d.  in  the  pound  on  the  annual 
value,  or  at  and  after  such  other  rate  as  the  select  vestry  should 
see  fit,  to  the  intent  that  the  monies  to  be  raised  under  such 
church  rate  might  (after  payment  of  attendant  costs,  &c.)  be 
paid  over  to  them  the  churchwardens,  to  be  by  them  applied  and 
accounted  for  in  manner  as  by  law  established;  ''or  we  do 
hereby  demand  and  require  the  select  vestry  of  the  said  parish 
to  pay  and  advance  to  us,  as  such  churchwardens,  out  of  the 
rates  for  the  relief  of  the  poor  raised  or  received  by  virtue  of  the 
said  Act,  an  adequate  sum  for  the  necessary  repairs  of  the 
churches,  and  for  such  other  purposes  as  a  church  rate  is  by  law 
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self    aggrieved    by    any    survey    or 
valuation,  or  by  any  rate,  or  by  any 
other  act  or  matter  made  or  done  or 
arising  under  or  in  pursuance  of  this 
Act,  such  person  may  appeal  to  the 
select  vestry  by  or  from  whom  or  by 
or    from   whose  act  or  order  such 
cause  of  complaint  shall  arise,  at  any 
of  •  their  meetings,"  giving  certain 
notice ;  "  and  such  select  vestry  may 
examine  any  appellant  and  any  wit- 
nesses touching  the  matter  of  such 
appeal,   and    may  grant    or   refuse 
relief  to  the  person  or  persons  appeal- 
ing, and  make  such  order  therein  as 
to  them  shall  seem  meet."    Sect.  93 
enacts  that,  if  any  person  shall  think 
himself  aggrieved  by  any  survey  &c., 
or   rate  &c.   (as    in    the   preceding 
section),  **or  by  any  order  or  con- 
viction of  any  justice  or  justices  of 
the  peace,  it  shall  be  lawful  for  such 
person  to  appeal  to  some  General  or 
Quarter  Sessions,"  &c.,  "within  six 
calendar  months  next  after  the  cause 
of  complaint  shall  have  arisen,  or  in 
case  of  an  appeal  against  the  con- 
firmation of  any  rate  by  the  said 
select  vestry,  then,  on  having  paid 
such  rate,  to  such  General  or  Quarter 
Sessions    of    the    peace   within    six 
calendar    months    next    after    such 
confirmation  shall  have  been  notified 
to  the  party,"  &c.,  either  of  which 
courts    of    session    may    hear    and 
finally  determine  &c. ;  but  the  Ses- 


sions are  not  to  inquire   into  any 

appeal  against   any  rate   or   thing 

made  or  done  by  the  special  vestry, 

unless  complaint    shall    have    been 

made  to  the  select  vestry  by  whose 

act  or  order  the  cause  of  complaint 

shall  have  arisen,   and  such  select 

vestry  shall  have  refused    to    give 

satisfaction,  or  have  neglected  to  do     [  •8<)2,  n.  ] 

so  for  ten  days  after  notice,  and  to 

notify  the  same  to   the   appellant. 

Sect.   94    gives   power   to  the  Ses- 
sions to  amend  or  quash  the  survey, 

valuation,  or  rate,   and  order  new 
ones. 

Sect.  103  enacts,  **That  this  Act 
or  any  thing  herein  contained  shall 
not  extend  or  be  construed  to  extend 
to  invalidate  or  avoid  any  eccle- 
siastical law  or  constitution  of  the 
Church  of  England,  or  to  destroy 
or  in  anywise  abridge  or  control  any 
of  the  rights  or  powere  of  th^  Loiti 
Bishop  of  Lincoln  or  the  prebendary 
of  the  prebendal  church  of  the  said 
parish  of  St.  Margaret,  or  of  any 
other  person  or  persons  having 
ecclesiastical  jurisdiction  in  or  over 
the  said  parish,  or  in  any  manner  to 
afiect  the  jurisdiction  of  them  or 
any  of  them  in  or  over  the  said 
parish,  or  in  or  over  any  matter 
or  thing  concerning  the  churches  of 
the  said  parish,  or  the  ministers 
thereof." 
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applicable  to,  for  the  present  year.''  Then  followed  a  notifica- 
tion that,  in  case  of  refusal,  a  mandamus  would  be  applied  for. 
There  not  being  a  sufficient  notice  under  sect.  40,  the  requisition 
was  not  taken  into  consideration  at  the  meeting  ;  and  the  select 
vestry  adjourned  to  Monday,  4th  June.  On  May  28th  the 
churchwardens,  as  ex  officio  members  of  the  select  vestry,  gave 
notice  to  all  the  select  vestrymen  that,  on  the  said  Monday,  a 
meeting  would  be  holden  to  lay  a  rate  for  the  church.  On  that 
day,  only  four  select  vestrymen  attended,  being  the  two  church 
wardens,  the  vicar,  and  an  overseer,  all  ex  officio  members. 
There  not  being  a  quorum  under  sect.  18,  the  clerk  adjourned 
the  meeting  till  8th  June,  for  which  day  a  notice  was  given  as 
before.  The  meeting  took  place  on  8th  June,  when  it  was 
proposed  and  seconded  that  a  church  rate  of  2iL  in  the  pound 
should  be  laid ;  to  which  the  following  amendment  was  carried, 
''That,  as,  for  several  years,  *fresh  charges  have  been  introduced 
into  the  churchwardens'  accounts  which  this  vestry  consider  to 
have  been  illegal,  the  churchwarden  be  now  requested  to  furnish 
each  member  of  this  vestry  with  a  copy  of  the  items  of  the 
expenditure  he  contemplates  in  the  rate  he  now  asks  for,  and 
that  this  vestry,  at  its  rising,  do  adjourn,  for  the  further  con- 
sideration of  this  question,  to  Monday  evening,  the  18th  June 
instant,  at  6  o'clock."  Before  the  amendment  was  put,  the 
churchwardens  stated  that  they  were  unable  to  enter  into  a 
minute  detail  of  the  particulars  of  the  expected  expenditure,  and 
referred  to  an  estimate  delivered  to  the  select  vestry  in  the 
preceding  December,  adding  that,  from  the  want  of  supplies  by 
the  preceding  select  vestry,  probably  2002.  or  a  greater  sum 
would  now  be  wanted,  and  that  the  churchwardens  could  not 
employ  a  surveyor  to  make  an  estimate  without  incurring 
expense.  The  churchwardens  deposed  that,  to  the  best  of  their 
knowledge,  judgment,  and  belief,  less  than  a  rate  of  2r/.  in  the 
pound  would  not  cover  the  expected  expenditure  (as  to  which 
they  entered  into  some  details) ;  that  tbey  suspected  that  the 
select  vestrymen,  who  did  not  attend  on  the  4th  June,  coUusively 
absented  themselves  to  prevent  a  quorum  being  formed,  and  for 
the  purpose  of  delay ;  and  that  they  believed  that  a  majority  of 
the  present  select  vestry  were  desirous  of  procrastinating  the 
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matter  without  coming  to  a  distinot  refusal  to  lay  a  church  rate,         Rao. 
with  a  view  of  defeating  the  requisition,  as  had  been  done  in  the    thb  sblbct 
previous  year ;  and  one  of  the  churchwardens,  who  had  also    ^*^*™*^" 
been  churchwarden  for  the  preceding  year,  stated  that  similar 
applications  to  the  preceding  select  vestry  had  been  met  by 
repeated  adjournments,  which  he  detailed,  one  of  which  was  on 
"^the  alleged  ground  of  an  illegality  in  some  items  of  an  estimate 
of  the  expected  expenditure  submitted  by  the  deponent  to  the 
then  select  vestry :  and  that  the  then  churchwardens  had,  in 
consequence  of  the  repeated  postponements,  been  induced  to 
make  a  demand  for  an  advance  out  of  the  poor  rate,  under  a 
special  clause  in  the  Act,  which  demand,  however,  had  not  been 
complied  with. 

The  affidavits  in  answer,  by  sixteen  of  the  select  vestry  elected 
under  the  Act,  stated  (amongst  other  allegations  not  materially 
differing  from  the  statement  on  the  other  side)  that  Monday, 
4th  June,  1888,  was  Whit  Monday,  and  deponents  believed  that, 
when  that  day  was  named,  this  did  not  occur  to  any  of  the 
select  vestrymen  then  present ;  but  that,  from  the  day  falling 
on  Whit  Monday,  many  of  the  deponents  had  engagements,  and 
it  was  generally  inconvenient  to  the  members  to  attend.  That 
nineteen  select  vestrymen  attended  on  8th  June.  That  the 
deponents  conceived  it  to  be  their  duty,  before  levying  a  rate, 
to  obtain  some  kind  of  a  detailed  statement  or  estimate,  and  not 
to  act  simply  on  the  suggestion  of  the  churchwardens :  that  a 
minute  statement  had  never  been  required,  but  only  a  copy  of 
the  items  of  the  expenditure  contemplated ;  but  that  the  church- 
wardens merely  referred  to  a  statement  which  they  alleged  to 
have  been  previously  delivered  to  the  select  vestry  of  the 
preceding  year,  accompanied  by  a  demand  for  an  advance  out 
of  the  poor  rates,  and  required  that  a  rate  of  2^.  in  the  pound 
should  be  forthwith  levied,  stating  that  probably  2002.  would 
be  required.  That  deponents  were  informed  and  believed  that 
a  rate  of  2(1.  in  the  pound  would  produce  about  4362.  That 
they  believed  that  the  churchwardens  could  readily  have  fur- 
nished the  account  required  from  the  accounts  *of  former 
churchwardens ;  and  that  they  had  reason  to,  and  did,  believe 
that  in  preceding  years  illegal  items  of  expenditure  had  been 
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Rbo.  defrayed  from  the  cfaurch  rate.  That,  although  the  appoinment 
The  Select  o^  ^^^  sexton,  and  fixing  of  his  salary,  was  in  the  select  vestry 
^*of"st  ^'^  (under  sect.  62),  the  churchwardens  had  been  in  the  practice  of 
Margaret,  paying  him  out  of  a  salary  from  the  church  rate,  in  addition 
to  his  fees,  which  fees  the  deponents  considered  to  be  a  sufficient 
remuneration ;  and  that  the  sexton  had  agreed  with  them  that 
his  remuneration  should  be  confined  to  such  fees.  That  they 
were  advised  that  they  were  not  authorised  to  make  the  advance 
out  of  the  poor  rate,  under  the  clause  referred  to  (sect.  65). 
That  the  deponents,  being  of  opinion  that  further  information 
was  necessary,  "  did  adjourn  the  consideration  of  the  said 
question  for  a  period  of  ten  days  only  in  order  to  afiford  an 
opportunity  for  the  said  churchwardens  to  furnish  such  infor- 
mation," and  that  the  vestry  broke  up  under  the  impression, 
entertained,  as  deponents  believed,  by  the  majority,  that  the 
churchwardens  were  content  with  the  resolution,  and  could 
furnish  the  information  by  the  next  meeting.  That  the  infor- 
mation was  not  furnished,  but  a  copy  of  the  present  rule  nisi 
was  served  on  the  select  vestry  at  the  meeting  on  18th  June ; 
and  the  deponents  pointed  out  that  the  affidavit,  on  which 
the  rule  was  obtained,  was  sworn  on  9th  June,  the  day  after 
the  adjournment.  That  the  deponents  had  not  refused  to 
take  the  requisition  into  consideration,  and  had  been  perfectly 
willing  to  enter  into  the  consideration  of  it,  provided  the 
churchwardens  would  have  supplied  them  with  proper  estimates 
and  information. 

Sir  J.  Campbell,  Attorney-General,  Waddinffton,  and  MeUor^ 
now  showed  cause : 

[  *8»7  ]  First,  this  is  not  a  case  for  *a  mandamm,  but  is  merely  a 

matter  of  ecclesiastical  jurisdiction.  This  is  clearly  so  as  to 
church  rates  in  general :  Rex  v.  The  Churclucardens  of  St. 
Peter* 8,  Thetford  (i)  (where  Thursjield  v.  Jones  (2)  was  cited). 
Rex  v.  Wilson  (3).  It  is  true  that,  in  general,  where  a  statute 
requires  a  rate  to  be  laid,  this  Court  has  jurisdiction :  but  here, 
though  sects.  89  and  42  impose  the  duty  of  laying  the  rate  upon 

(1)  5  T.  R.  364.  (;5)  5  Dowl.  &  Ky.  <:0'2. 

v2)  1  Veut.  367. 
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the  select  vestry,  yet  sect.  103  saves  the  ecclesiastical  jurisdiction.  Rbo. 
The  utmost  that  the  Court  will  do  will  be  to  order  the  select  thbs'elbot 
vestry  to  assemble  in  ordine  ad,  to  take  the  subject  into  con-  Vestrymen 
sideration :  Rex  v.  The  Churchwardens  of  St.  Margaret  {i).  Margaret, 
Further,  this  application  must  be  refused  on  the  merits.  A 
viandamiis  is  granted  only  when  other  means  fail.  Here  the 
churchwardens  need  only  furnish  a  proper  estimate,  to  have 
this  demand  taken  into  consideration.  There  has  been  no 
refusal,  but  merely  an  adjournment  of  the  question :  and,  in 
default  of  specific  information,  the  select  vestry  could  perform 
their  duty  no  otherwise  than  by  adjourning,  especially  as  they 
had  reason  to  apprehend  that  the  calculation  of  the  church- 
wardens was  founded  on  illegal  items,  as,  for  instance,  the  salary 
of  the  sexton.  The  only  pretext  for  treating  the  adjournment 
as  colourable  is  founded  on  the  proceeding  of  the  previous  select 
vestry ;  but  that  affords  no  fair  inference  as  to  the  motives  of 
the  present  one.  Again,  there  has  been  no  legal  demand ;  for 
the  demand  of  the  rate  was  accompanied  by  an  illegal  alternative, 
namely,  an  advance  from  the  poor  rate.  This,  at  least,  justified 
an  adjournment  for  the  purpose  of  consideration.  And  the 
rate  demanded  appears,  on  affidavit,  to  be  much  beyond  what 
was  required. 

Balguy^  contra :  [  898 

The  adjournment  was  colourable:  the  whole  series  of  facts 
shows  this:  and  the  motive  is  not  denied  by  the  affidavits  in 
opposition.  The  demand  is  not  absolutely  of  the  twopenny  rate, 
but  of  that  or  such  other  as  the  select  vestry  think  fit  to  lay. 
Instead  of  determining  the  amount,  the  vestry  attempt  to  evade 
the  consideration  altogether.  As  for  the  improper  item  men- 
tioned, it  was  competent  to  the  select  vestry  to  frame  the  rate 
in  proportion  to  the  legal  expenditure. 

(He  was  then  stopped  by  the  Court.) 

Lord  Denman,  Ch.  J. : 

One  purpose  of  this  Act  appears  to  have  been  to  provide  for 
the  maintenance  of  the  churches   and   burial  ground  of  the 

(1)  4  M.  &  S.  250. 
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must  be  ^interpreted  with  reference  to  the  whole  of  the  Act. 
Now,  in  the  present  Act,  when  I  find  that  the  matter  is  made 
throughout  one  of  temporal  jurisdiction,  I  must  infer  that 
sect.  103  had  some  other  purpose  than  that  of  excluding 
temporal  jurisdiction.  Sect.  89  authorises  and  requires  the 
select  vestry  to  lay  the  rates.  Sect.  68  gives  powers  of  enforcing 
the  rate  different  from  those  which  exist  in  ordinary  cases. 
Sect.  72  also  gives  powers  which  the  Ecclesiastical  Court  does 
not  possess.  Sect.  98  gives  to  any  person  thinking  himself 
aggrieved  by  any  rate  an  appeal,  first  to  the  select  vestry, 
next  to  the  Quarter  Sessions.  If  any  effect  whatever  is  given 
to  those  clauses,  how  can  it  be  said  that  the  ecclesiastical 
jurisdiction  is  not  interfered  with  ?  Construing,  therefore, 
sect.  108  with  the  rest  of  the  Act,  whether  or  not  the  Eccle- 
siastical Courts  have  a  concurrent  jurisdiction,  this  Court,  at 

all  events,  has  jurisdiction. 

Rtde  absolute. 


1839. 
May!. 


REG.  V.  The  CoMMissioNERy  of  the  Navigaiion  of  the 
Rivers  THAMES  and  ISIS. 

(8  Adol.  &  Ellis,  901,  n.— 905,  w.) 

By  an  inland  Navigation  Act,  35  Qeo.  III.  c.  106,  it  was  enacted,  that 
any  person  aggrieved  by  the  works  might  complain  to  the  Commissioners 
of  the  navigation  at  one  of  their  meetings,  and  they  should  hear  such 
complaint,  and  report  upon  it  to  a  subsequent  meeting,  which  should 
make  such  order  and  give  such  satisfaction  as  should  be  thought  just 
and  reasonable;  with  an  appeal  to  Quarter  Sessions,  by  any  party 
dissatisfied  with  any  judgment  of  the  Commissioners. 

A  party  aggrieved  required  satisfaction  of  the  Commissioners  (October 
6th),  and  had  several  communications  with  them,  but  received  no  definite 
answer.  He  then  (January  18th)  demanded,  in  the  manner  prescribed 
by  the  Act,  that  the  Commissioners  should,  at  their  next  meeting,  hear 
and  report  upon  his  complaint,  stating  that  he  would,  on  that  occasion, 
be  prepared  with  evidence  of  the  alleged  injury.  His  agent  attended 
the  meeting  (February  8th)  with  the  witnesses,  but  they  were  ordered 
to  withdraw,  and  no  adjudication  was  made  on  his  complaint,  the 
previous  question  beiog  moved  and  carriid.  No  explanation  was  given 
to  the  complainant.  The  Commissioners  had,  on  his  first  application, 
laid  a  case  l)efore  counsel,  but  had  not  been  able  to  obtain  the  opinion 
by  February  8th,  for  which  reason  they  made  no  communication  to  the 
complainant,  fearing  that,  if  made,  it  might  be  treated  as  an  adjudica- 
tion. The  opinion  was  obtained  (March  24th)  too  late,  as  the  Com- 
missioners alleged,  for  notice  to  be  given  to  the  complainant  of  a  hearing 
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at  their  next  meeting  (March  30th).    After  that  meeting,  and  before  Reo. 

the  subsequent  one,  the  complainant  moved  for  a  immdamus  to  the  r. 

Commissioners  to  hear  and  repoi-t  upon  his  complaint :  Thames  and 

ISIS  r^AVIQA- 

Held,  that  the  conduct  of  the  Commissioners  was  a  virtual  refusal  to      ^j^j^  qqu^ 
hear.     Rule  absolute,  with  costs.  missiomebs. 

A  RULE  n'i$i  was  obtained,  in  Easter  Term  (16th  April),  1889, 
for  a  viandamuB  to  the  above-named  Commissioners  to  hear, 
report,  and  adjudicate  upon  the  complaint  and  claim  of  George 
Lord  Boston,  for  compensation  *for  injury  sustained  by  him,  [  902, ».  ] 
and  >\hich  he  might  thereafter  sustain,  by  the  erection  of  a 
certain  weir  &c.  The  facts  relative  to  the  refusal  to  hear,  (&c. 
(which  alone  came  in  question)  appeared,  by  the  affidavits  in 
support  of  the  rule,  to  be  as  follows. 

The  Commissioners  completed  the  weir  on  20th  September, 
1887,  on  which  day  Lord  Boston's  agent  complained  on    his 
behalf  that  it  would  impede  the  navigation  of  the  Thames,  and 
thereby  injure  him,  and  required  that  it  should  be  removed. 
This  was  refused.    At  a  general  meeting  of  the  Commissioners, 
held  6th  October,  1888,  Lord  Boston  gave  them  notice  in  writing, 
dated  5th  October,  1838,  that  he  thought  himself  aggrieved  by 
the  erection   of  the  weir,  and   did,  by   that  notice,  complain 
thereof  to  them,  according  to  the  statute  &c.,  and  require  them 
to  make  him  reasonable  satisfaction   for  the  injury   he  had 
sustained,  and  might    thereafter   sustain,   by  the  loss  of  the 
trade  «&c.     The  complaint  was  read  at  the  meeting ;  but  nothing 
done.    On  20th  October,  1888,  the  clerk  of  the  Commissioners, 
in  answer  to  an  inquiry  by  Lord  Boston's  agent  when  the  next 
general  meeting  would  be  holden,  stated  that  it  would  be  holden 
on  9th  November  (as  specifically  appointed  by  Act  of  Parlia- 
ment), and  that  there  was  no  chance  of  the  matter  being  then 
reported  upon.     Several  communications  afterwards  passed,  as 
to  the  time  when  it  was  probable  that  Lord  Boston's  claim  would 
be  considered,  in  one  of  which  the  clerk  assured  Lord  Boston's 
agent  that  there  was  no  intention  of  taking  him  by  surprise, 
and  that  he  should  be  furnished  with  information  a  sufficient 
time  before  the  meeting.     On  29th   December,  the  Commis- 
sioners,  in  answer    to   an  inquiry  by  Lord    Boston's  agent, 
informed  him  that  they  did  not  intend  to  adjudicate  on  the 
claim  then,  and  could  not  anticipate  the  business  of  the  next 


784  1889.     Q.  B.     8  AD.  &  EL.  902,  n.— 908,  n.  [r.b. 

Rbo.        meeting.    On  18th  January,  1839,  Lord  Boston  gave  a  written 
Thambs  and  notice,  dated  15th  January,  1839,  to  the  Commissioners  at  their 
^^tionCo'm^    general  meeting,  stating  some  of  the  above  facts,  and  that  he 
XISSI0KEB8.    ^as  further  injured  by  the  delay,  and  apprising  them  that  he 
should  be  prepared  with,  and  ofifer,  evidence,  at  their  next 
general  meeting,  of  the  injuries  he  had  sustained  and  was  likely 
to  sustain  by  the  weir  &c. ;  and  that  he  required  the  Commis- 
mioners  of  the  Navigation  to  be  assembled  at  the  next  general 
meeting  to  be  holden,  &c.,  on  8th  February  next,  to  hear  and 
report  upon  his  said  complaint,  and  to  make  such  order,  deter- 
mination and  judgment  thereon  as  was  just,  and  give  such 
satisfaction  to  him  as  was  reasonable ;  and  that,  on  neglect  or 
refusal,  he  should  take  such  legal  steps  as  should  be  advised. 
Lord  Boston's  agent  attended  with  witnesses  at  the  meeting  on 
8th  February,  when  the  Commissioners  resolved  that  all  persons 
not  qualified  to  act  should  leave  the  room.     Lord  Boston's 
agent,  after  demanding  an  adjudication,  left  the  room.    One 
of  the  Commissioners  then  moved  that  the  meeting  should 
adjudicate  on  Lord  Boston's  claim;  upon  which  the  previous 
question  was  put  and  carried.    A  Commissioner  then  moved 
that  the  claim  should  be  referred  to  a  general  committee,  with 
[  •SOS,  M.  ]     a  request  that  they  should  report  at  the  next  ^general  meeting ; 
upon  which  the  previous  question  was  again  put  and  carried. 

Stat.  35  Geo.  III.,  c.  106,  s.  22,  enacts  that,  if  any  person 
shall  think  himself  aggrieved,  damaged,  or  injured  by  any  work 
made  by  the  Commissioners  (acting  under  that  and  prior 
statutes  for  the  improvement  of  the  navigation),  or  by  the 
operation  or  effect  of  such  work,  and  shall  make  complaint 
thereof  in  writing  to  the  Commissioners  at  any  district  meeting, 
or  at  any  general  meeting,  under  his  hand,  the  Commissioners 
shall  hear  and  report  on  such  complaint  to  the  next  or  some 
other  subsequent  general  meeting;  and,  at  such  next  or  sub- 
sequent general  meeting,  the  Commissioners  shall  make  such 
order,  determination,  and  judgment  thereon  as  to  them  shall 
seem  just,  and  give  such  satisfaction  to  the  party  complaining 
as  they  shall  think  reasonable ;  and  an  appeal  is  given  to  the 
Sessions  if  the  party  shall  be  dissatisfied  with  such  order, 
judgment,  or  determination. 
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In  opposition  to  the  rale,  it  was  deposed  that  the  notice  of        Reg. 
5th  October,  1838,  was  handed  to   the  Commissioners  at  the  Thames  and 
meeting  of  6th  October,  1838,  and  was,  at   the  next  general  Is^Naviga- 

^  TION  L/OM~ 

meeting,  referred  to  a  general  committee,  who  instructed  their    missionkbs. 

attorney  to  lay  a  case  before  counsel  for  his  opinion,  which  was 

done.     That,  on  receiving  the  notice  of  15th  January,  1839, 

the  general  committee  directed  the  attorney  to  endeavour  to 

procure  the  opinion  before  February  8th.    That  he  endeavoured 

to  do  so,  but  could  not,  in  consequence  of  the  illness  of  their 

counsel.     That  the  Commissioners  were  in  doubt  whether  the 

subject-matter  of  the  complaint  was  within  the  Act,  but  had 

endeavoured  to  defer  considering  the  complaint  until  they  should 

have  obtained  the  opinion,  without  actually  refusing  to  hear ; 

it  having  been   decided  in  Rex  v.    The   Commusioners  of  the 

Navigation  of  the  Rivers  Thames  and  Isis  (i),  that  such  a  refusal 

to  hear  was  an  order,  determination,  and  judgment,  from  which 

an  appeal  lay  to  the  Sessions ;  for  which  reason,  the  previous 

question  was  moved :  that  counsel's  opinion  was  not  obtained 

by  the  clerk  until  after  24th  March,  1839,  the  then  next  general 

meeting   being  on   the  30th  March,   1839,   before  which  day 

sufficient  notice  could  not   be  given  to  Lord   Boston's  agent, 

according  to  the  promise  made  to  him  by  the  clerk;  and  the 

complaint   was    therefore    not    taken    into    consideration    on 

30th  March.     That  the  next  meeting  after  that  would  be  on 

8th  May,  1839  ;   and  the  clerk  deposed   that  he  intended  to 

advise  the  Commissioners,  at  that  meeting,  to  hear  and  report, 

and  had  no  reason  to  doubt  that  they  would  do  so;  that  on 

25th  April,  1839,  the  attorney  for  the  Commissioners,  after  being 

served   with   the  present   rule,   had   stated   to  Lord   Boston's 

attorney  that  it  was  not  intended  on  February  8th  to  refuse 

an   adjudication,  but  that  the  Commissioners  had  waited  for 

counsel's  opinion,  which  had   since  been  obtained  ;   and  the 

attorney  proposed  that  the  rule  should  stand  over  until  after 

the  meeting  of  May  8th. 

Kelly,  and  T.  F.  Ellis,  now  showed  cause : 
The  application  is  premature   for  there  has  been  no  refusal 

(1)  44  R.  R.  591  (5  A.  &  E.  804). 
R.B, — VOL.  XLVU.  50 
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Bbo.  to  hear.  The  reason  for  moving  the  ^previous  question  on 
Thambb  and  February  8th  is  explained  by  the  affidavits  on  behalf  of  the 
^TK)N  CoM-^  Commissioners.  It  would  have  been  a  breach  of  their  duty  to 
MissioKERs.  decide  upon  a  course  of  proceeding  without  having  obtained 
^  '  '  '*'  -'  counsel's  opinion ;  and  they  were  anxious  to  avoid  giving  any 
answer  to  Lord  Boston  in  the  mean  time,  lest  it  should 
be  construed  into  an  adjudication,  or  refusal  to  adjudicate. 
Rex  V.  The  Brecknock  mid  Abergavenny  Caned  Company  (1), 
and  particularly  the  judgment  of  Lord  Dbnman,  Ch.  J.  there, 
shows  that  facts  like  those  now  before  the  Court  do  not 
amount  to  a  refusal.  Had  the  postponement  .been  merely 
colourable,  it  might  have  been  treated  as  substantially  a  refusal, 
as  in  liegina  v.  The  Select  Vestrymen  of  St.  Margaret,  Leicester 
(ante,  p.  772) ;  but  the  facts  here  negative  that  construction. 
Nothing  previous  to  the  8th  of  February  can  be  properly  taken 
into  consideration ;  for  Lord  Boston's  first  notice,  requiring  the 
Commissioners  at  once  to  make  him  satisfaction,  was  one 
which  they  could  not  legally  comply  with.  Supposing  that  the 
Commissioners  ought  to  have  given  some  explanation  to  Lord 
Boston  on  February  8th,  which  was  omitted,  the  neglect  in  that 
particular  cannot  change  the  nature  of  the  transaction,  and 
make  the  postponement  colourable  in  itself,  so  as  to  amount 
to  a  refusal. 

Sir  J.  Campbell,  Attorney-General,  Barnewall,  and  Hoggins, 
contra,  were  stopped  by  the  Court. 

Lord  Denman,  Ch.  J. : 

No  rule  can  be  laid  down  for  determining  whether  there  has 
been  a  refusal  or  not.  It  is  a  waste  of  time  to  cite  former 
decisions  on  the  subject,  as  if  the  want  of  some  one  circumstance 
which  existed  in  a  former  case  would  decide  this.  In  the  present 
instance  Lord  Boston's  agent  attends  the  Commissioners  at  their 
meeting  of  the  8th  of  February,  with  his  witnesses ;  they  are 
turned  out  of  the  room,  and  no  explanation  given.  Afterwards 
comes  the  communication  of  April  25th.  I  think  that  Lord 
Boston  could  only  understand  from  what  had  taken  place 
that  he  must  be  put  to  his  legal  remedy.     No  satisfactory 

(1)  3A.  &E.  217. 
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communication  had  been  made  to  him,   nor  any  time  pointed         Rbo. 
out  at  which  the  Commissioners  would  be  willing  to  proceed.  Thames  and 
I  think  that  he  is  entitled  to  have  the  rule  made  absolute.  ^®^^  Na viga- 

TIOH  COM- 
MIS8I0NEBS. 
LiTTLEDALE,  J.  : 

I  am  of  the  same  opinion.  The  Commissioners,  when  applied 
to,  might,  as  individuals,  feel  a  difficulty  in  giving  reasons  for 
not  proceeding ;  but  that  was  nothing  to  Lord  Boston.  There 
may  be  a  refusal  by  continued  silence  as  well  as  by  words. 

Pattbson,  J. : 

I  do  not  see  how  Lord  Boston  could  treat  the  conduct  of  the 
Commissioners  otherwise  than  as  a  refusal,  no  communication 
being  made  to  him.  It  is  represented  to  us  that  they  would  have 
heard  the  application  on  February  8th,  bat  had  not  obtained 
counsel's  opinion.  *A11  this,  however,  turns  on  matter  occurring  [  *^5, «,  ] 
behind  the  back  of  Lord  Boston.  He  had  his  witnesses  in 
attendance  at  the  meeting  of  February  8th.  I  do  not  think  much 
of  their  having  been  sent  out  of  the  room,  where  perhaps  other 
business  was  to  be  done ;  but  he  was  entitled  to  some  answer, 
and  none  was  given,  the  previous  question  having  been  moved 
on  a  proposal  to  adjudicate  upon  his  claim.  The  Commissioners 
had  not  then  obtained  counsel's  opinion ;  but  they  had  it  before 
the  next  meeting;  and  they  might  then  have  made  a  com- 
munication to  Lord  Boston :  that,  however,  they  did  not  do.  No 
sensible  man  could  treat  this  otherwise  than  as  a  refusal. 

(CoLEBiDOB,  J.  was  in  the  Bail  Court.) 
Sir  J.  Campbell^  Attorney-General,  moved  for  costs. 

Kelly,  contra  : 
The  practice  is  to  make  that  a  separate  application. 

LoBD  Denman,  Ch.  J. : 

That  may  be  so  where  a  inandamm  has  been  tried ;  but  I  think 
that  the  costs  of  this  rule  must  be  granted  now. 

Per  Curiam: 

Rule  ahsohUe  with  costs, 

50—2 
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ma  DOE  d.  HENRY  HAMPTON  v.  8H0TTER 

Nor.  r.,  22. 

(8  Adol.  &  Ellis,  905—907 ;  S.  C.  1  P.  &  D.  124 ;  8  L.  J.  (N.  S.)  a  B.  152.) 

'-     °  ^  Devise  of  freehold  to  testators  wife,  during  ber  life ;  and,  after  her 

decease,  **my  will  is  that  my  said  freehold,"  '*  shall  be  then  sold  by 
my  executors  in  trust "  (parties  before  named),  **  and  all  the  money  to 
be  equally  divided  between  all  my  children  or  their  heirs,"  "  by  my 
said  executors." 
Held,  that  the  executors  took  a  power,  not  a  legal  estate. 

On  the  trial  of  this  ejectment  before  Lord  Denman,  Ch.  J., 
at  the  last  Summer  Assizes  for  Surrey,  it  appeared  that  the 
lessor  of  the  plaintiff  claimed  as  surviving  executor  and  devisee 
under  the  will  of  his  father,  William  Hampton,  made  in  August, 
1800.  The  defendant  insisted  that,  by  that  will,  no  legal  estate 
passed  to  the  executors.    The  will  was  as  follows. 

After  appointing  his  sons  Henry  (the  lessor  of  the  plaintiff) 
and  William  joint  executors  in  trust  of  the  will,  the  testator 
proceeded.  '*  I  give,  devise,  and  bequeath  unto  my  wife  Elizabeth 
[  •906  ]  Hampton  all  that  my  *freehold  called  Moor's  Piatt "  (the  pre- 
mises in  question),  '*  in  the  parish  of  Frensham,  in  the  county 
of  Surrey,  where  I  now  dwell,  with  dwelling-house  and  all  out- 
building, garden,  lands,  and  premises,  and  all  the  appurtenances 
thereunto  belonging,  during  the  term  of  her  natural  life ;  and, 
after  the  decease  of  my  said  wife  Elizabeth  Hampton,  my  will 
is,  that  my  said  freehold  called  Moor's  Piatt,  where  I  now  dwell, 
shall  be  then  sold  by  my  executors  in  trust,  and  all  the  money 
to  be  equally  divided  between  all  my  children  or  their  heirs, 
and  their  names  are  as  follows,"  J.  H.,  E.  H.,  H.  H.,  &c.,  "in 
equal  parts,  as  equal  as  possible  can  be  done,  by  my  said 
executors  in  trust.'*  Elizabeth  Hampton  and  William  Hampton 
died  before  the  commencement  of  this  action. 

The  Lord  Chief  Justice,  being  of  opinion  that  a  power  only 
was  given  by  the  will,  directed  a  nonsuit,  but  with  leave  to  move 
to  enter  a  verdict  for  the  plaintiff. 

Wordsworth (i),  in  this  Term,  moved  accordingly: 

The  lessor  of  the  plaintiff  took  a  legal  estate.     Where  lands 

are  devised  to  the  executors  to  sell,  they  acquire  an  interest  in 

(1)  November  6tli.  Before  Lord  Denman,  Ch.  J.,  Patteson,  Williams,  and 
Coleridge,  J  J. 
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the   lands;   where   the   devise    is    merely   that    the   executors        DoKd. 

shall  sell,  a  power  only  is  given :  1  Sugd.  on  Powers,  128,  &c.  (i).      "^"'^^^'^^^ 

The  present  case  falls  within   the  first  of  these  descriptions.      Shotteb. 

The  doctrine  on  this  subject  is  further  explained  by  Bairington 

V.   The  Attorney -Qeneral  {2),  North  v.  Crompton  {d),  and   other 

authorities,  cited  in  1  Sugd.  on  Powers,  128 — 133  (i) ;  *2  Watkins       [  '907  ] 

on    Conveyancing,   Part    2,   363,    note  (4) ;    Doe    d.    Tomkyns 

V.  WUlan{J&). 

Cur,  adv.  vult. 

Lord  Dbnman,  Gh.  J.  now  delivered  the  judgment  of  the  Court  : 
We  are  of  opinion  that  in  this  case  nothing  more  than  a  power 
was  given  to  the  executors.  The  testator  merely  devised,  in  sub- 
stance, that  the  lands  should  be  sold  by  the  executors.  There 
will  consequently  be  no  rule. 

Rtde  refused  (6). 

REG.  V.  GREGORY  (7).  ms. 

(8  Adol.  &  Ellis,  907—910 ;  S.  C.l  P.  &  D.  110.)  A^2. 

Libels  were  published,  alleging  that  the  Marquis  of  B.,  then  married         [  ^^  1 
and  having  children,  had,  at  the  time  of  such  marriage,  a  former  wife 
living,  and  issue  by  her ;  and  that  their  claim  to  succeed  him  was  in  a 
course  of  litigation,  the  i^esult  of  which  would  be  to  annul  the  present 
marriage,  and  bastardize  the  children. 

A  criminal  information  was  moved  for ;  and  the  Marquis,  his  eldest 
son,  his  wife's  brother,  and  other  persons,  made  affidavit  in  support  of 
the  rule.  The  Marquis  admitted  that  he  had  cohabited  with  the  lady 
said  to  have  been  his  first  wife,  but  his  marriage  with  her,  and  all  the 
other  material  statements  in  the  libels,  were  negatived.  Affidavit  was 
made  in  answer,  not  confirming  those  statements,  but  throwing  gi-eat 
blame  on  the  Marquis's  conduct  in  his  connection  with  the  lady  alluded  to. 

Held  that,  although  the  Marquis  himself  might  be  too  much  inculpated 
to  demand  a  criminal  information,  the  lule  should  nevertheless  be  made 
absolute  for  the  protection  of  his  family. 

A  RULE  imi  was  obtained,  in  this  Term,  for  a  criminal  informa- 
tion against  the  defendant  for  libels  published  in  a  newspaper 

(1)  6th  ed.  d.  Oratrex  v.  Himfray,  45  R.  R.  466 

(2)  Hardr.  419.  (0  Ad.  &  El.  206);  Doe  d.  CadtHfan 

(3)  1  Ca.  Chanc.  196.  v.  Ewart,  45  R.  R.  789  (7  Ad.  &  El. 

(4)  8th  ed.  (Morley,  Coote,  Coven-  636,  666). 

try  and  White).  (7)  Referred  to  in  judgment  of  the 

(5)  HO  R.  1{.  353  (2  B.  &  Aid.  84).  Court  in  Reg,  v.  Lalxmchere  (1884) 

(6)  See  l)i»e  d.   Keeii  v.    IVnlbank,  12  Q.  B.  D.  320,  326,  53  L.  J.  Q.  B. 
36  R.  R.  064  (2  B.  &  Ad.  554);  Doe  362,  369,  50  L.  T.  177.— R.  C. 
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Keg.  called  The  Satirist.  The  libels  were  contained  in  papers  pab- 
Geegoby.  lished  on  three  successive  Sundays  in  this  year.  They  stated 
that  the  present  Marquis  of  Blandford  had,  twenty  years  ago, 
eloped  with  a  lady,  and  lived  with  her  in  Scotland,  where  she 
was  introduced  by  him,  and  received,  as  his  wife ;  that  she  was 
[  *90S  ]  still  living ;  that  a  marriage  had  taken  place  ^between  them  by 
recognition  in  Scotland,  and  could  be  established  beyond  doubt ; 
that  the  matter  was  in  a  course  of  litigation;  that  there  was 
issue  of  the  Scotch  marriage,  and  that,  on  its  validity  being 
proved,  that  issue  would  claim  to  inherit  the  Dukedom  of  Marl- 
borough after  the  Marquis,  and  his  marriage  with  the  present 
Marchioness  would  be  annulled,  and  his  offspring  by  her 
bastardized.  The  Marquis  and  several  other  persons  made 
affidavits  in  support  of  the  rule,  by  which  it  appeared  that, 
although  the  Marquis  had  (as  he  admitted)  cohabited  with  a 
lady,  alluded  to  in  the  libels,  from  whom  he  separated  himself 
before  his  present  marriage,  he  had  never  married  her  or 
introduced  her  as  his  wife,  nor  had  she  been  so  received; 
and  that  no  litigation  had  been  commenced  or  contemplated 
on  the  subject,  nor  if  such  marriage  had  existed,  would 
the  issue  have  been  entitled  to  inherit  the  Dukedom.  The 
Marquis's  eldest  son,  the  Earl  of  Sunderland,  made  an 
affidavit  stating  his  belief  that  the  libel  was  mtended  falsely 
to  impute  that  he,  and  his  brothers  and  sister,  were  illegiti- 
mate; and  another  affidavit,  contradicting  some  assertions  in 
the  libels,  was  sworn  by  the  Earl  of  Galloway,  brother  of  the 
Marchioness  of  Blandford.  Affidavits  in  answer  were  put 
in,  not  supporting  the  above-mentioned  statements  in  the 
libels,  but  throwing  great  reproach  upon  the  conduct  of  Lord 
Blandford  towards  the  lady  alluded  to,  by  whom  one  of  these 
affidavits  was  sworn. 

Sir  J.  CampheU,  Attorney-General,  now  showed  cause,  and 
contended  that,  whatever  might  be  the  merits  of  the  case 
as  to  the  particular  allegations  of  the  libels,  the  Marquis  of 
[  *»09  ]  Blandford  did  not  come  before  the  Court  *blameless  as  to  the 
matters  therein  referred  to,  and  therefore  could  not  demand  a 
criminal  information. 
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*S'/?'  W.  W.  FoUett  and  R.  V.  RichardSy  contra :  Rbo. 

V, 

The  affidavits  in  answer  do  not  justify  the  libels;  and  they  Gbegobv. 
state  facts  which  the  prosecutor  has  no  opportunity  of  answering, 
and  was  not  called  upon  to  answer  in  the  first  instance  by  the 
publications  complained  of.  And,  further,  this  is  not  an  applica- 
tion merely  on  behalf  of  the  Marquis.  The  scandal  does  not 
only  affect  his  character,  but  attacks  the  fortune  and  station  of 
his  family.  The  rule  ought  to  be  granted  at  his  instance :  but 
they  at  least  are  entitled  to  redress. 

Lord  Dbnman,  Gh.  J. : 

This  is  an  important  application,  and  interesting  both  as  to 
the  parties  whom  it  affects  and  the  principles  on  which  informa- 
tions of  this  kind  are  to  be  granted.  I  have  no  difficulty  in 
saying  that,  if  it  concerned  Lord  Blandford  alone,  I  would  not 
have  consented  to  the  present  rule  being  made  absolute.  His 
own  affidavit  throws  the  greatest  imputation  upon  his  conduct 
towards  the  lady  mentioned  in  these  publications ;  and  I  cannot 
pronounce  that  her  statements  on  the  subject  are  perjured.  But 
Lord  Blandford  is  not  the  only  party  before  us.  His  wife  and 
family  complain  of  an  attack  made  upon  them  in  their  dearest 
interests  and  tenderest  feelings,  and  that  by  a  series  of  libels. 
The  application  brings  before  us  a  slander,  which  the  affidavits 
in  answer  do  not  support.  There  is  no  pretence  for  saying  that 
the  marriage  alleged  in  these  libels  ever  took  place.  Considering 
both  the  interests  of  individuals,  and  the  importance  of  warning 
those  who  traffic  with  character  that  they  shall  not  do  so  with 
impunity,  I  think  that  we  are  bound  to  comply  with  this  *applica-  [  ♦9io  ] 
tion ;  and  that  Lady  Blandford,  and  Lord  Sunderland  and  the 
rest  of  the  issue  of  that  marriage,  are  entitled  to  have  this  rule 
made  absolute. 

Pattbson,  Williams,  and  CoLSRinaE,  JJ.  concurred. 

Rule  absolute. 
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1838.  REG.  V.  The  MAYOK  of  HARWICH. 

Aor,  23. 
(8  Adol.  &  Ellis,  919—925 ;  S.  C.  1  P.  &  D.  134 ;  I W.  W.  &  H.  611  ;  8  L.  J. 

[  919  ]  (N.  S.)  Q.  B.  13 ;  2  Jur.  1086.) 

When  a  party  whose  name  has  been  expunged  from  the  burgess  roll 
of  a  borough  by  the  Mayor  on  revision  applies  to  this  Court,  under  stat. 
7  Will.  IV.  &  1  Vict.  c.  78  (1),  s.  24,  for  a  ^ntiudamM  to  replace  it,  the 
Court  is  bound  to  inquire  into  his  title. 

It  is  not  therefore  sufficient  for  him  to  show  that  his  name  was  inserted 
by  the  overseers,  and  was  expunged  by  the  Mayor  on  an  objection  which, 
for  want  of  legal  notice  under  stat.  5  &  6  WilL  IV.  c.  76  (1),  s.  17  (as 
the  party  alleges),  ought  not  to  have  been  heard. 

A  RULE  nigi  was  obtained,  in  this  Term  (November  8th),  for  a 
mandamus  to  the  Mayor  of  Harwich  to  insert  the  name  of 
William  Middleton  in  the  burgess  roll  of  that  borough.  In  the 
burgess  list  delivered  to  the  town  clerk  by  the  overseers  of 
the  parish  of  St.  Nicholas,  Harwich,  on  September  5th,  1888,  the 
name  and  description  of  this  applicant  were  inserted  as  follows. 
"  Middleton,  William.  House,  West  Street."  Notice  of  objec- 
tion was  given,  under  stat.  5  &  6  Will.  IV.  c.  76,  s.  17,  signed 
**  Edgar  Alexander,  King's  Quay  Street,  Harwich."  On  the 
revision,  it  was  urged,  on  behalf  of  Middleton,  that  the  notice  of 
objection  deviated  from  the  form  given  in  schedule  D.  No.  S,  to 
the  statute,  in  not  stating  the  property  for  which  the  objector  was 
rated,  or  showing  in  any  way  that  he  was  on  the  burgess  list. 
The  Mayor  and  assessors,  being  satisfied  that  the  objector's 
place  of  abode  was  as  stated,  **  that  the  property  for  which  he  is 
said  to  be  rated  in  the  burgess  list  is  situate  in  King's  Quay 
Street,  Harwich,"  and  that,  from  his  subscription  and  from  the 
provisions  of  the  statute,  sect.  17,  it  must  be  inferred  that  his 
name  was  on  the  burgess  list,  admitted  the  objection :  and,  the 
qualification  of  Middleton  to  have  his  name  retained  on  the  list 
not  being  proved  to  their  satisfaction,  they  expunged  it.  The 
town  clerk  deposed,  in  opposition  to  this  rule,  that  there  was 
only  one  King's  Quay  Street  in  the  borough;  that  no  person 
named  Edgar  Alexander  but  the  objector  had  been  resident 
within,  an  inhabitant  householder  of,  or  rated  to  any  rate  of, 
[  *920  ]      the  said  parish  during  the  time  ^required  to  entitle  a  person  to 

(I)  Repealed    by    the    Municipal      c.  50,  s,  5).     But  see  s.47  of  this  Act 
Corporations  Act,  1882  (45  &  46  Vict      — E.  C. 
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be  on  the  burgess  roll;  and  that  there  had  been  no  other  person         Reo. 
of  the  name  of  Alexander  on  the  burgess  lists.  xhe  Mayok 

Middleton  stated  in  his  affidavit  that,  by  the  insertion  of  his  ^^  Harwich. 
name  in  the  list  as  above  mentioned,  he  (as  he  was  advised  and 
believed)  was  qualified,  and  by  such  insertion  entitled,  to  vote  as 
a  burgess ;  but  he  did  not  add  any  particulars  of  his  claim. 

Thesiger  now  showed  cause : 

(LoBD  Dbnman,  Gh.  J. :  Is  not  there  a  preliminary  objection 
to  this  rule,  that  the  expunging  of  Middleton*s  name  was  a 
judicial  act  of  the  Mayor  on  a  point  submitted  to  his  decision  by 
the  statute  ?) 

That  is  so.  No  other  person  can  determine  whether  or  not  the 
description  was  sufficient.  And  sect.  142  of  stat.  5  Sc  ^  Will.  lY. 
c.  76,  enacts  *'  that  no  misnomer  or  inaccurate  description  of  any 
person,  body  corporate,  or  place  named  in  any  schedule  to  this 
Act  annexed,  or  in  any  roll,  list,  notice,  or  voting  paper  required 
by  this  Act,  shall  hinder  the  full  operation  of  this  Act  with 
respect  to  such  person,  body  corporate,  or  place,  provided 
that  the  description  of  such  person "  ''be  such  as  to  be 
commonly  understood." 

(Lord  Denman,  Ch.  J. :  Here  is  a  complete  omission.  The 
situation  of  the  objector's  property  is  not  described  at  all.) 

The  affidavits  sufficiently  show  that  it  is  in  King's  Quay  Street. 
Separate  descriptions  as  to  the  residence  and  property  can  be 
required  (if  at  all)  only  where  they  are  situate  in  different  places. 
The  object  in  requiring  the  particulars  mentioned  in  the  schedule, 
as  to  dwelling  and  property,  is  that  the  objector  may  be  identified; 
and  that  is  sufficiently  done  here.  In  Tadnian  v.  Wood  (i),  where 
the  indorsement  on  process  described  *the  attorney  as  ''  of  40,  [  *92i  ] 
Stamford  Street,"  and  it  was  contended  that  such  description 
was  insufficient  under  stat.  2  Will.  IV.  c.  39,  s.  12,  and  sched. 
No.  1,  the  description  was  held  bad  by  a  Judge  at  Chambers; 
and,  on  a  subsequent  motion  to  this  Court,  the  same  objection 
being  taken,  it  was  said  that  the  sufficiency  or  insufficiency  was  a 
(1)  4  Ad.  &  El  1011. 
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Rko.  matter  in  the  discretion  of  the  Judge,  and  that  his  decision  ought 
The  Mayor  to  be  final.  The  same  may  be  said  here  as  to  the  decision  of  the 
okHabwich.  j^^y^j.  ^^^  assessors.  It  is  true  that  stat.  7  Will.  IV.  &  1  Vict, 
c.  78,  s.  24,  makes  it  lawful  for  any  person  whose  name  shall  have 
been  expunged  to  move  for  a  mandamus  to  the  Mayor  to  insert 
his  name  on  the  burgess-roll,  ''  and  thereupon  for  the  Court  to 
inquire  into  the  title  of  the  applicant  to  be  so  enrolled ;  "  and  it 
enacts  that,  if  the  Court  shall  award  such  mandamus,  the  Mayor 
shall  be  bound  to  insert  the  name,  and  shall  add  the  words  "  By 
order  of  the  Court  of  King's  Bench,'*  subscribing  his  name 
thereto ;  and  thereupon  the  party  shall  be  deemed  a  burgess  (i). 
But  the  party  making  such  motion  for  a  mandamus  must  satisfy 
the  Court  of  his  qualification. 

[  922  ]  Wordsworth,  contra : 

The  inquiry  for  this  Court  on  such  a  motion  is,  what  title  the 
party  had  at  the  time  of  the  revision.  Now  it  appears,  here, 
that  there  was  no  obstacle  at  that  time  to  the  placing  of  Middleton 
on  the  roll,  except  an  inadmissible  objection.  As  to  the  defect  in 
the  notice,  a  similar  omission  was  held  fatal  by  a  Committee 
of  the  House  of  Commons  in  the  case  of  Bedford  Town  (2),  under 
the  Parliamentary  Beform  Act,  2  Will.  IV.  c.  45,  s.  47,  and 
sched.  (I.)  No.  5.  The  argument  for  the  sitting  member  on  that 
point  applies  to  the  present  case. 

(1)  Stat.  7  Will  IV.  &  1  Vict.  c.  78,  words  "  By  order  of  the  Court  of 
8.  24,  "  And  be  it  enacted,  that  it  King's  Bench,"  and  shall  subscribe 
shall  be  lawful  for  any  person  whose  his  name  to  such  words ;  and  there- 
claim  shall  have  been  rejected,  or  upon  the  person  whose  name  shall 
name  expunged  at  the  revision  of  be  so  added  to  the  burgess  roll  shall 
the  burgess  roll  of  an}^  of  the  said  be  deemed  a  burgess,  and  entitled  to 
boroughs  to  apply,  before  the  end  of  vote  and  act  as  a  burgess  in  aU 
the  Term  then  next  following,  to  the  respects  as  if  his  name  had  been  put 
Court  of  King's  Bench  for  a  manda^  upon  the  burgess  roll  by  the  Mayor 
mtM  to  the  Mayor  for  the  time  being  and  assessors ;  and  upon  every  such 
of  that  borough  to  insert  his  name  application  the  Court  shall  have 
upon  the  burgess  roll,  and  thereupon  power  to  make  buch  order  with 
for  the  Court  to  inquire  into  the  respect  to  the  costs  as  to  the  Court 
title  of  the  applicant  to  be  so  enrolled ;  shall  seem  fit." 
and  if  the  Court  shall  award  such  (2)  Case  of  Thomm  Fh'ght*s  Vi4e, 
mandamus,  the  Mayor  shall  be  bound  Perry  &  Knapp's  Election  Cases, 
to  insert  the  name  upon  the  burgess  116. 
roU,   and  shall    add  thereunto  the 
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(Lord  Dbnman,  Cb.  J. :  Tou  say  that  you  are  entitled  if  the        rkg. 
objector  was  not  in  a   situation  to  interpose.     But,  if  your    the  mayor 
aflSdavit  shows  no  title,  how  can  this  Court  act  ?)  of  Harwich 

Under  stat.  7  Will.  IV.  &  1  Vict.  c.  78,  s.  24,  this  Court  gives 
judgment  as  a  court  of  appeal  from  the  Mayor  and  assessors ; 
and  no  other  mode  exists  of  correcting  any  erroneous  decision 
given  by  them. 

(CoLBRrDGB,  J. :  The  Court  cannot  act  as  a  court  of  appeal 
except  under  the  statute,  and  conformably,  therefore,  to  the 
terms  prescribed  by  it.) 

If  the  objection  was  bad,  the  Mayor  was  not  justified  in  striking 
out  the  name :  the  right,  as  it  came  before  him,  was  indefeasible, 
and  is  not  subject  to  further  inquiry.  The  qualification  was  not 
impeached,  and  that  is  sufficient.  It  will  not  be  presumed  that 
the  overseers  acted  improperly  in  placing  this  name  on  the  list. 
The  Act  says  that  ''it  shall  be  lawful"  for  the  Court,  on 
motion  for  a  mandamica,  to  inquire  into  the  title,  but  uses  no 
imperative  words. 

Lord  Denman,  Ch.  J. :  [  923  ] 

This  is  not  an  application  under  sect.  18  of  stat.  5  &  6  Will.  IV. 
c.  76,  grounded  on  the  want  of  a  proper  objection,  but  a  motion 
calling  upon  us  to  act  under  stat.  7  Will.  IV.  &  1  Vict.  c.  78, 
s.  24,  on  the  ground  of  an  improper  exercise  of  jurisdiction  by 
the  Mayor  and  assessors.  (His  Lordship  here  read  sect.  24.) 
Now,  if  the  Legislature  had  intended,  by  the  section  which  we 
are  here  called  upon  to  construe,  that  the  mere  discovery  of  an 
objection  being  bad  should  entitle  the  party  applying  to  have  his 
name  put  on  the  burgess-roll,  they  would  probably  have  used 
words  to  that  effect.  There  is  good  reason  for  considering  that 
this  was  not  intended ;  for,  if  such  were  the  meaning  of  the  Act, 
great  abuse  might  arise  from  parties  appealing  in  the  confidence 
that  an  objection  would  not  be  followed  up  in  this  Court;  or 
procuring  a  friendly  opponent  to  set  up  an  objection  before  the 
Mayor  and  assessors,  which  would  be  over-ruled  in  this  Court. 
The  words  in  stat.  7  Will.  IV.  &  1  Vict.  c.  78,  s.  24,  *'  that  it 
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Rbo.  shall  be  lawful  "  ''  for  the  Court  to  inquire  into  the  title/'  require 
The  Mayor  U8  to  see,  not  only  that  the  objection  is  bad,  but  that  a  title  is 
ofUarwich.  shown.  In  this  case,  therefore,  proof  of  the  title  should  have 
been  given ;  none  is  produced,  and  the  rule  must  consequently 
be  discharged.  When  the  name  is  placed  on  the  burgess-roll 
in  obedience  to  a  mandamus^  the  Mayor  is  to  add  the  words  **  By 
order  of  the  Court  of  King's  Bench."  We  should  not  be  justified, 
here,  in  ordering  such  an  insertion. 

Pattbson,  J. : 

Under  sect.  18  of  stat.  5  <&  6  Will.  lY.  c.  76,  the  Mayor  is 
bound  to  retain  on  the  burgess  list  the  names  of  all  persons  to 
[  '924  ]  whom  no  objection  shall  have  *been  duly  made :  and  there  is 
no  objection  duly  made,  if  there  is  an  invalid  notice.  But 
Mr.  Wordsworth  seeks  to  show  that,  when  the  Mayor  and 
assessors  have  determined  against  a  claim  notwithstanding  an 
invalid  notice,  then,  by  the  subsequent  statute,  this  Court  has 
only  to  revise  what  they  have  done.  I  thought  at  first  that 
there  was  strong  reason  for  this  construction :  but  I  believe  the 
meaning  of  the  Act  to  be  that  it  shall  be  lawful  for  the  party 
whose  name  is  expunged  to  apply  to  this  Court  if  he  thinks 
proper,  and  that,  when  he  does  so,  the  Court  shall  inquire  into 
the  title.  I  think  it  is  intended  that  the  party  may  come  here, 
notwithstanding  any  decision  below  ;  but,  if  he  does  so,  he  must 
come  prepared  in  all  respects  to  prove  his  title. 

Williams,  J. : 

This  Court  has  power  to  award  a  mandamm  under  sect.  24  of 
stat.  7  Will.  IV.  &  1  Vict.  c.  78,  and  that  only ;  and  we  must  see 
that  clause  complied  with,  both  in  form  and  in  substance,  before 
we  grant  the  writ.  The  present  application  treats  the  words, 
''  and  thereupon  for  the  Court  to  inquire  into  the  title,"  as  if 
they  could  be  left  out  of  the  clause  which  gives  us  jurisdiction. 

Coleridge,  J. : 

Before  the  late  statute  the  Mayor's  decision  was  conclusive : 
under  sect.  24  of  the  Act,  this  Court  acts  as  in  execution  of  a  power ; 
and  one  of  the  conditions  under  which  the  power  is  exercised  is 
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inquiry  into  the  title.    It  is  said  that  we  must  not  presume  that         Reg. 
the  overseers  acted  improperly.    We  must,  it  is  true,  assume  the    the  mayor 
objection  to  be  bad ;  but  we  cannot  exclude  all  the  facts  of  the  ®'  Habwich. 
case  ;  among  which  *it  appears  that,  on  the  merits,  the  Mayor       [  *925  ] 
and  assessors  expunged  this  name.     If  we  give  credit  to  the 
overseers  for  having  acted  rightly,  we  must  make  the  same 
assumption  in  favour  of  the  Mayor  and  assessors.     But,  laying 
aside  both  assumptions,  this  Act  requires  that  the  Court,  on 
motion  for  a  mandamm,   should  inquire  into  the  title.     And 
it  is  to  be  observed  that  the  applicant,   on   this  proceeding, 
acquires  a  new  title,  because,  when  the  name  is  inserted,  the 
Mayor  is  directed  to  add  that  it  is,  "  by  order  of  the  Court 
of  King's  Bench." 

Rule  discharged^  without  costs  (l). 


In    the    Matter    of    JAMES    LAWRENCE    DAWS.        ,83s. 

(8  AdoL  &  Ellis,  936—938 ;  S.  C.  1  P.  &  D.  146 ;  1  W.  W.  &  H.  684.)  yor^. 

An  inquest  was  held  on  a  person  deceased,  in  the  coroner's  absence,         r  93(;  j 
by  C.  A.,  his  clerk,  who  signed  the  inquisition,  **C.  A.,   coroner." 
Other  irregularities  took  place  in  the  proceedings,  but  did  not  appear  on 
the  face  of  the  inquisition. 

On  application  by  the  father  of  the  deceased,  eight  months  after  the 
inquest,  to  have  the  inquisition  brought  up  by  certiorari  to  be  quashed, 
that  a  new  inquest  might  be  held,  on  affidavit  of  the  above  facts,  and  on 
a  suggestion  that  the  cause  of  death  had  not  been  properly  investigated: 

The  CouBT  refused  to  interfere,  as  the  pretended  inquest  was  not 
merely  irreguhir  but  a  nullity. 

Clauksox  moved  for  a  certiorari^  to  be  directed  to  the  coroner 
for  the  rape  of  Hastmgs  m  Sussex,  to  bring  up  an  inquisition 
taken  on  view  of  the  body  of  James  Lawrence  Daws,  in  order  to 
such  inquisition  being  quashed. 

The  inquest  was  held  April  8rd,  1888.  It  did  not  appear  by 
whose  authority  the  jury  were  summoned.  The  coroner  did  not 
attend  (2) ;  but  his  clerk,  Charles  Arnold,  acted  as  coroner,  and 
swore  the  jury  and  witnesses.  The  inquisition  (a  copy  of  which 
was  annexed  to  the  affidavits  now  put  in)  purported  to  be  taken 

(1)  Several  other  rules,  moved  for  out  argument, 

by  persons  claiming  to  be  burgesses  (2)  It  was  stated  on  moving,  that 

of  the  same  borough,  under  similar  he  was  since  dead, 
circumstances,  were  discharged  with- 
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In  K  Daw&  **  before  Charles  Arnold,  coroner  for  the  said  rape/'  and  was 
signed  ''  C.  Arnold,  coroner.*'  Some  of  the  jurors  did  not  sign 
the  inquisition,  or  make  their  marks;  but  their  names  were 
subscribed  by  the  constable.  Other  irregularities  were  stated  to 
have  taken  place  in  conducting  the  inquest.  The  affidavits  gave 
the  substance  of  the  depositions,  by  which  it  appeared  that  the 
deceased  had  died  suddenly,  in  a  state  of  intoxication.  The 
verdict  was,  that  he  died  of  apoplexy  or  other  sudden  visitation 
of  God.  The  father  of  the  deceased  made  an  affidavit,  alleging, 
on  information  and  belief,  that  the  circumstances  of  the  death 
had  not  been  properly  investigated;  and  that,  if  they  had,  it 
[  *937  ]  would  have  appeared  that  the  death  was  caused  by  ^improper 
treatment :  and  he  stated  that  he  was  desirous  of  having  a  fresh 
inquest  held. 

CUirkson    now    stated   the   facts,   and   the  object  of    the 
application,  namely,  that  another  inquest  might  be  held. 

(Lord  Denman,  Ch.  J. :  The  application  might  have  been  made 
much  sooner.  Is  it  clear  that  we  ought  to  quash  every  inquisi- 
tion which  we  know  to  be  bad  ?  The  proceeding,  as  it  stands,  is 
a  mere  nullity.  I  do  not  think  public  justice  is  so  far  concerned 
that  we  should  interfere.) 

The  inquisition,  though  bad,  would,  until  it  is  quashed,  prevent 
another  inquest  being  holden,  since  it  purports  to  have  been 
taken  by  the  proper  officer,  and  is  not  defective  in  form.  ^*  If  it 
appear,  that  a  coroner  hath  been  guilty  of  any  corrupt  practice 
in  the  taking  of  an  inquisition,  it  seems  that  a  melius  inqmren- 
dum  shall  be  awarded."  ''  But  where  his  inquisition  is  quashed 
for  a  defect  in  point  of  form  only,  he  may  and  ought  to  take  a 
new  one,  in  like  manner  as  if  he  had  not  taken  any  before  " : 
8  Hawk.  P.  C.  122,  B.  2,  c.  9,  s.  56  (i).  Here  a  vieUus  inquiren- 
dum is  necessary ;  but  the  inquisition  must  first  be  quashed  for 
the  irregularity  shown  by  the  affidavits. 

(Patteson,  J. :  That  is  where  the  inquest  is  held  oy  a  proper 
person,  but  the  proceedings  are  bad.  Here  the  coroner's  clerk 
has  held  the  inquest,  and  signed  his  own  name.) 

(1)  Leach's  (7th)  ed.  VoL  ii.  p.  89,  of  Curwood's  (8thJ  ed. 
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Lord  Dbnman,  Gh.  J. :  in  re  daws. 

If  you  wish  to  take  any  further  proceeding  and  have  a  right  to 
do  so,  how  can  you  be  prevented  by  the  act  of  a  person  calling 
himself  the  coroner,  but  really  a  stranger  ?  I  think  that  to  grant 
*this  rule  would  be  doing  a  very  unnecessary  act,  to  set  on  foot  a  [  *ii38  ] 
very  undesirable  proceeding  ;  for  such  it  would  be  to  hold  a  new 
inquest  on  the  body  of  this  person.  There  is  nothing  to  prevent  an 
indictment  against  any  accused  parties,  if  there  be  sufficient  cause. 

Patteson  and  Williams,  J  J.  concurred  (1). 

Rule  refused  (2). 


Ex   PARTE   BODENHAM,    Under-sheriff  of  HERE-         is^s. 
FORDSHIRE.  ''^'• 


In   the  Matter  of  JEPHSON,   a   Lunatic  (3). 

(8  Adol.  &  Ellis,  959—962.) 

Where  an  attorney,  attending  a  commission  of  lunacy  for  the  petitioner, 
promised  the  under-sheriff  to  pay  the  fees  due  to  him,  the  Commissioners 
and  the  jury,  on  the  inquisition  being  returned,  but  failed  to  do  so  on 
the  return  and  on  request,  this  Court  granted  a  rule  calling  upon  him 
to  pay  the  fees,  on  the  ground  that,  when  his  undertaking  was  accepted, 
credit  was  given  to  him  in  his  professional  chaiiicter.  And  it  was  held 
no  objection  to  the  rule,  that  the  proceedings  in  respect  of  which  the 
obligation  was  incurred  took  place  in  another  Court. 

Busby  had  obtained  a  rule  calling  upon  William  Parker,  an 
attorney  of  this  Court,  to  show  cause  why  he  should  not  pay  to 
Mr.  Bodenham,  the  under-sheriff  of  Herefordshire,  several  sums 
of  money  pursuant  to  his  undertaking.  By  the  affidavit  of  Mr. 
Bodenham,  upon  which  the  rule  had  been  granted,  it  appeared 
that  a  commission  de  lanatko  inquirendo  directed  to  certain 
persons  in  the  county  of  Hereford,  had  been  issued  to  ascertain 
the  state  of  mind  of  John  Jephson,  an  alleged  lunatic :  that 
Bodenham,  as  under-sheriff,  by  virtue  of  the  Commissioners' 
precept,  summoned  the  jury:  that  the  inquiry  lasted  several 
days  :  that  the  fees  payable  to  the  Commissioners,  the  jury,  and 
Bodenham  as  under-sheriff,  amounted  to  8762. :  that  at  the  last 

(1)  Coleridge,  J.  was  in  the  Bail      (5  B.  &  Ad.  230). 

Court.  (3)  The  arguments  and  judgments 

(2)  See  In  re  CV%,  39  B.  B.  448      in  this  case  are  ex  relaiione  Busby. 


[S»69] 
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li.  r-^3cr.  t:!.'  laiti  laB&ied  the  inqniry  as  solicitor 
[ULniir.  ^asfca  :naic  m  -vas  inirepared  with  money  to 
■^'^^-^csaifg^  i£ii  .lUT"  not  ziSerEd  his  undertaking  to 
^  zfr  5cr=-  ^n=*i  im  jmTTiy=fr«:c  sbxild  be  leiamed ; 
riiCT^r*  3  "-'inmn"  I'^'ft'd  viifa  the  Commis- 
^  •'ii.  n5=r-rrr5-i  jim  ^i  mLe  sadi  terms  with 
:s=sr*  TinT^icfm  iml  "ii^  z'kAbt  thai  gave  him 
r— ae  :=:.irfTi-£z=^  '  Z,i«.  i»^  March,  1838. 
•-  •  ^=ir7*  -j-ffL  nmfc'si*-  I  hereby  onder- 
~^pi>»v.  _a«*r='  Z  ttfTiiaar.  rscilieiiian,  under- 
— ~  c  ^r»?:r'w  T>r  ^esfsriL  5hs&  panble  to  the 
•s-^  -ir'.=t--t^»?-T:^  ciL  )aiL:&w  5:r  the  execution 
issis::.  -r-a  iL-i-  n  Tivsaiit  hhtt^  reCnnied  and 
delii^OTeJPt^^^^r  --«r  ^~-^.  Xt.  Z^aDs."  The  inquisi- 
tion was  returnettrv.^^^jn  i^  ^  ^^  T^  >■?  rife»:  bat  Parker 
refused,  on  request,  W^^,-.-  -th^  >*^  ridfiar  ^aiSeT,  in  his 
affidavit  in  answer,  that  hefeSi;-  -.---=-  ^fc^  nier  n^iae^ted  to 
pay  the  fees,  that  he  would  pay>».^^  -wys-  Tiaaj  at  when  he 
received  the  amount  from  his  clienrfs^^  :r  j*  n&kd  that  the 
client  had  not  yet  paid  him  such  amount. 

W.  H.  Watson  now  showed  cause : 
This  is  a  novel  application,  and  goes  further  tH^  any  that 
can  be  cited.  It  is  very  doubtful  whether  the  CourtYfa^s  juris- 
diction :  for,  in  the  first  place,  all  the  proceedings  in  r^^ect  of 
which  the  present  claim  arises  occurred  in  another  Court,  n%mely, 
the  Court  of  Chancery ;  secondly,  there  was  no  privity  be^iKeen 
Parker  and  Bodenham.  If  there  was,  the  Court  of  Chancery 
should  be  applied  to.  It  is  true  that  Parker  is  an  attomey-of 
[  •961  ]  this  Court ;  but  *the  correct  test  of  jurisdiction  is,  in  what  Court 
the  undertaking  was  given. 

Busby,  contra : 
The  application  is  not  new  in  principle.    First,  the  jurisdic- 
tion of  this  Court  is  clear.     In  the  matter  of  Aitkin  (i)  and  In  the 
matter  of  Knight  (2)  show  the  principle  upon  which  the  Courts 
entertain  summary  applications  like  the  present.     It  is  that, 
(1)  22  E.  E.  616  (4  B.  &  Aid.  47).  (2)  1  Bing.  91. 
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where  a  reasonable  presumption  exists  that  the  attorney  was  Ez  parte 
trusted  in  consequence  of  his  professional  character,  and  he  does  i^^^ii^><' 
not  show  any  sufficient  excuse  for  not  fulfilling  the  trust,  he 
ought  to  be  compellable  forthwith  to  do  his  duty,  and  the  com- 
plaining party  should  not  be  put  to  an  action  or  bill  in  equity. 
Here,  the  professional  character  in  which  Parker  appeared  before 
the  Commissioners  was  the  sole  ground  of  the  confidence  reposed 
by  Bodenham  in  his  undertaking :  and  no  excuse  is  alleged  for 
the  non-performance.  The  fact  that  these  proceedings  took  place 
in  another  Court  cannot  defeat  the  general  jurisdiction  which  the 
Courts  have  over  their  officers.  Evans  v.  Duncomhe  (i)  and  In  re 
Greaves  (2)  show  that  this  application  is  properly  made  here. 
Secondly,  this  is  a  fit  case  for  the  exercise  of  the  jurisdiction,  not 
only  because  it  falls  within  the  principle,  but  also  because,  if  the 
rule  be  discharged,  there  may  be  a  failure  of  justice,  inasmuch 
as  it  is  doubtful  whether  the  undertaking  would  support  an 
action,  though  in  fairness,  and  according  to  the  obvious  meaning 
of  the  parties,  it  ought  to  be  fulfilled.  (He  also  stated  that  the 
reason  for  not  applying  to  the  Lord  Chancellor  was  that  a 
^member  of  the  Chancery  Bar  had  given  an  opinion  that  his  [  *962  ] 
Lordship  had  no  jurisdiction.) 

Lord  Denmam,  Ch.  J. : 

It  seems  to  me  that  this  rule  should  be  made  absolute.  The 
authorities  cited  show  that  our  jurisdiction  is  not  taken  away 
by  reason  of  the  undertaking  having  been  given  in  a  proceeding 
in  another  Court ;  and,  that  being  so,  the  case  is  certainly  within 
the  principle  upon  which  we  act  on  similar  occasions. 

Pattbson,  J. : 

I  am  of  the  same  opinion.  In  the  matter  of  Aitkin  (8)  is  an 
authority  in  support  of  the  rule.  That  case  proceeded  on  the 
principle  of  the  trust  and  confidence  necessarily  reposed  in 
attorneys  in  their  professional  character ;  and,  though  it  carried 
the  principle  a  great  way,  I  am  perfectly  satisfied  that  the 
decision  was  a  sound  one.    In  the  present  case,  what  was  the 

(1)  1  Cr.  &  J.  372 ;  1  Tyr.  283.  (3)  22  E.  E.  616  (4  B.  &  Aid.  47). 

(2)  1  Cr.  &  J.  374,  n. 

B.B. — VOL.  XLVH.  51 


802  1888.     Q.  B.    8  AD.  &  EL.  962.  [b.iu 

ExpftTte  inducement  to  the  party  to  accept  Mr.  Parker's  undertaking? 
Clearly  the  circumstance  that  he  was  an  attorney  acting  pro- 
fessionally for  the  petitioner.  Confidence,  therefore,  was  placed 
in  him  in  that  character ;  and  the  case  falls  within  the  principle 
I  have  mentioned. 

WHiLiAHS  and  Colbbidge,  JJ.  concurred. 

Rule  absolute. 


1888.  POZZI  V.  JAMES   SHIPTON  and  MAUEICE 

S.l:  SHIPTON  (I). 

(8  AdoL  &  EUis,  963—976 ;  S.  C.  1  P.  &  D.  1 ;  1  W.  W.  &  H.  624  ;  8  L.  J. 

f  ^^  J  (N.  S.)  Q.  B.  1.) 

Dedantion  stated  that  plaintiff  delivered  to  defendants,  and  they 
aooepted  and  received  from  him,  goods  to  be  taken  care  of  and  carried 
and  conveyed  by  defendants  from  L.  to  B.  and  there  delivered  to  P.  P. 
for  plaint^,  for  reasonable  reward  to  defendants  in  that  behalf,  and 
thereupon  it  became  the  duty  of  defendants  to  take  due  care  of  such 
goods  while  they  so  had  the  charge  thereof  for  the  porpoee  aforesaid, 
and  to  take  due  and  reasonable  care  in  and  about  the  conveyance  and 
delivery  thereof  as  aforesaid ;  yet  defendants,  not  regarding  their  duty 
in  that  behalf,  but  contriving  &c.,  did  not  nor  would  take  due  care  &c., 
^  but  on  the  contrary,  whilst  they  had  the  charge  &c.,  took  such  bad 
care  &c.  that  the  goods  were  injured,  to  plaintiff's  damage  &c.  Pleajs, 
Not  guilty,  and  traverse  of  the  delivery  and  acceptance  modo  ti  formd. 

On  the  trial,  the  plaintiff  gave  no  proof  of  an  express  contract,  but 
endeavoured  to  show  that  the  defendants  were  common  carriers.  No 
objection  was  taken  to  the  course  of  evidence.  The  case  was  proved  as 
to  one  defendant  only,  who  was  shown  to  be  a  common  earner,  and  a 
verdict  was  taken  against  him  and  for  the  other  defendant.  On  motion 
to  enter  a  nonsuit,  on  the  ground  that  the  action  was  founded  in  contract, 
and  therefore  a  verdict  could  not  pass  against  one  defendant  only : 

Held,  that  the  declaration  might,  and  therefore  must  after  verdict,  be 
read  as  a  declaration  against  carriers  on  the  custom  of  the  realm,  and 
consequently  that  the  verdict  was  maintainable. 

Case.  The  declaration  stated  that,  on  &c.,  the  plaintiff  caused 
to  be  delivered  to  the  defendants,  and  the  defendants  then 
accepted  and  received  of  and  from  the  plaintiff,  a  certain 
package  containing  a  looking-glass  of  the  plaintiff,  of  great 
value,  to  wit  &c.,  to  be  taken  care  of,  and  carried  and  conveyed 

(1)  Cited  in  judgment  of  Grove,  J.  C.  P.555,560;affd.(1880)5C.P.Div. 
in  Fi^ldkea  Vr  Metr.  DM.  By.  Co.  167,  49  L.  J.  C.  P.  361.— E.  C. 
(1880)  4  C.  p.  D.  267,  278,  48  L.  J.      And  see  remarks  in  Preface.— iF.  P. 
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by  the  defendants  from  Liverpool  to  Birmingham  in  the  county  pozzi 
of  Warvrick,  and  there,  to  wit  at  Birmingham,  to  be  delivered  to  shiptok. 
one  Peter  Pensey  for  the  plaintiff,  for  certain  reasonable  reward 
to  the  defendants  in  that  behalf ;  and  thereupon  it  then  became 
and  was  the  duty  of  the  defendants  to  take  due  care  of  the  said 
package  and  its  contents  whilst  they  so  had  the  charge  thereof 
for  the  purpose  aforesaid,  and  to  take  due  and  reasonable  care 
in  and  about  the  conveyance  and  delivery  thereof  as  aforesaid ; 
yet  the  defendants,  not  regarding  their  duty  in  that  behalf,  but 
contriving  and  fraudulently  intending  to  deceive  and  injure  the 
plaintiff  in  that  behalf,  did  not  nor  would  take  due  care  of  the 
said  package  and  its  contents  aforesaid,  whilst  they  had  the 
charge  thereof  for  the  purpose  aforesaid,  or  take  due  and 
reasonable  *care  in  and  about  the  conveyance  and  delivery  [  *964  ] 
thereof  as  aforesaid;  but,  on  the  contrary  thereof,  the  defen- 
dants, whilst  they  had  the  charge  of  the  said  package  and  its 
contents  for  the  purpose  aforesaid,  to  wit  on  &c.,  took  so  little 
and  such  bad  and  improper  care  of  the  said  package  and  its 
contents,  and  such  badand  unreasonable  care  in  and  about  the 
conveyance  and  delivery  thereof  as  aforesaid,  and  so  carelessly 
and  negligently  conducted  themselves  in  the  premises,  that  the 
said  looking-glass,  being  of  the  value  aforesaid,  afterwards,  to 
wit  on  &c.,  became  and  was  broken  and  greatly  damaged.  To 
the  damage  of  the  plaintiff  of  102.,  &c. 

Pleas :  1.  Not  guilty.  2.  That  plaintiff  did  not  cause  to  be 
delivered  to  defendants,  nor  did  defendants  accept  from  plaintiff, 
the  said  package  &c.,  to  be  taken  care  of  and  carried  &c.,  and 
bafely  to  be  delivered  &c.,  for  reward  in  that  behalf,  in  manner 
and  form  &c.    Conclusion  to  the  country.    Joinder. 

On  the  trial  before  Coleridge,  J.,  at  the  Liverpool  Summer 
Assizes,  1886,  the  plaintiff  failed  to  establish  his  case  against 
one  defendant,  but  obtained  a  verdict  under  the  direction  of  the 
learned  Judge  against  the  other,  who  was  proved  to  be  a  common 
carrier.  Atcherley,  Serjt.,  in  the  ensuing  Term,  moved  for  a 
rule  to  show  cause  why  a  nonsuit  should  not  be  entered,  oh  the 
ground  that  the  action  was  founded  on  a  contract ;  that,  if  the 
declaration  had  been  framed  in  assumpsit,  the  plaintiff  could  not 
have  recovered  against  one  only  of  the  defendants ;  and  that  the 
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Pozzi        rights  of  parties  in  this  respect  were  not  to  be  changed  by 
Sfipton.     varying  the  form  of  declaration.     A  rule  nin  having  been 
granted, 

[  965  ]  Alexander  showed  cause,  in  last  Easter  Term  (i) : 

The  verdict  against  one  party  is  maintainable,  because  the 
defendants  here  were  substantially,  though  not  in  form,  charged 
by  the  declaration  as  common  carriers,  and  were  made  liable, 
not  on  contract,  but  by  the  custom  or  common  law  of  the  land. 
This  was  the  principle  of  Bretherton  v.  Wood  {2).  The  declara- 
tion there  stated  that  the  defendants  were  proprietors  of  a 
stage-coach  for  the  conveyance  of  passengers  for  hire  (which  the 
Court  construed  to  mean  common  carriers),  and  received  the 
plaintiff  to  be  safely  carried  for  hire  from  A.  to  B.,  and  by 
reason  thereof  ought  to  have  safely  carried  him,  but  that  they, 
not  regarding  their  duty,  conducted  themselves  so  carelessly  in 
that  behalf  that  the  plaintiff,  by  their  carelessness,  while  being 
so  conveyed,  was  injured.  A  second  count  stated  that  the 
plaintiff  became  a  passenger  at  the  special  instance  of  the 
defendants,  an  averment  not  made  here.  But  in  that  case  it 
was  held  that  a  verdict  against  eight  of  ten  defendants,  the 
other  two  being  found  not  guilty,  was  good.  In  Ansell  v. 
WaterhotLse  (8)  the  defendant  pleaded  in  abatement  to  a  similar 
declaration,  that  there  were  parties  jointly  liable,  who  were  not 
sued ;  and  the  plea  was  held  bad.  Batlbt,  J.  there  adverts  to 
Oorett  V.  Radnidge(4),  where  the  declaration  stated  that  three 
defendants  had  the  loading  of  a  hogshead  of  treacle  of  the 
plaintiff,  for  reward  to  be  paid  by  him  to  them,  but  so  carelessly 
conducted  themselves  in  the  loading  that,  by  reason  thereof,  the 
hogshead  was  broken ;  and  a  verdict  against  one  defendant  only 
was  held  good  ;  and  he  says  that,  if  it  were  necessary  to  choose 
[  *9(>r)  ]  between  conflicting  cases  (which  ^necessity,  however,  he  thinks 
does  not  arise),  he  should  be  disposed  to  adhere  to  Govett  v. 
Radnldge{4).  But  the  decision  there,  as  well  as  those  before 
cited,  must  be  over-ruled,  if  the  defendants  succeed  here ;  and 
yet  the  present  is  a  stronger  case  for  the  plaintiff  than  that ;  for 

(1)  May  3rd.     Before  Littledalo,  (3)  18  R.  B.  413  (6  M.  &  S.  385). 
Pattoaon,  and  Coleridge,  JJ.                        (4)  6  R.  R.  539  (3  Eat^t,  62). 

(2)  23  R.  R.  55(J  (3  Brod.  &  B.  54). 
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there  the  averments  of  the  declaration  tended  more  directly  to  Pozzi 
show  a  contract  with  the  party  against  whom  a  verdict  was  shiptom. 
foond.  The  principle  of  the  decision  in  that  case  is  illustrated 
by  Mast  v.  Goodson{i)  and  Brown  v.  Dixon  {2).  The  general 
result  of  the  authorities  is  thus  stated  in  note  (e)  to  Cabell  v. 
Vatig]Mn{9):  "Where  the  action  is  maintainable  for  the  tort 
simply  without  reference  to  any  contract  made  between  the 
parties,  no  advantage  can  be  taken  of  the  omission  of  some 
defendants,  or  of  the  joinder  of  too  many,  as  for  instance  in 
actions  against  carriers,  which  are  grounded  on  the  custom  of 
the  realm.  But  where  the  action  is  not  maintainable  without 
referring  to  a  contract  between  the  parties,  and  laying  a  previous 
ground  for  it  by  showing  such  contract,  there,  although  the 
plaintiff  shapes  his  case  in  tort,  he  shall  yet  be  liable  to  a  plea 
in  abatement,  if  he  omit  any  defendant,  or  to  a  nonsuit,  if  he 
join  too  many :  for  he  shall  not  by  adopting  a  particular  form  of 
action  alter  the  situation  of  the  defendant." 

As  to  the  cases  which  may  be  relied  upon  on  the  other  side. 
In  Powell  V.  Layton  (4)  the  declaration  had  words  evidently 
referring  to  a  contract,  and  was  substantially  in  assumpsit,  as 
was  observed  by  Dallas,  Ch.  J.  in  delivering  the  judgment  of 
the  Court  of  Common  Pleas  in  *Bretherton  v.  Wood  (6).  Max  v.  [  ^967  ] 
Roberta  {6)  follows  up  the  decision  in  Powell  v.  Layton  (4). 
Baylby,  J.  refers  to  these  cases  in  Ansell  v.  Waterliome  (7),  when 
stating  that,  if  there  were  a  conflict  of  decisions,  he  should 
adhere  to  Oovett  v.  Radnidge  (8).  In  Weall  v.  King  (9),  where  it 
was  held  that  one  of  the  two  defendants  could  not  be  found 
guilty  as  for  a  tort,  the  joint  warranty  declared  upon  was 
inseparable  from  a  joint  contract,  which  not  being  proved,  the 
whole  case  failed.  Lord  Ellenbobouoh  said  that  the  Court 
thought  it  better  to  decide  the  case  on  this  ground  than  by 
"a  reference  to  any  cases  either  of  doubtful  authority,  or  in 

(1)3  Wile.  348.  (6)  2  Bob.  &  P.  (N.  E.)  454.     ,S.  C. 

(2)  1  T.  B.  274.  (but  no  decision  on  this  point),  in 

(3)  1  Wms.  Saund.  291  e,  dth  ed.  error,  12  East,  89. 

(4)  9  E,  B.  660  (2  Bos.  &  P.  (N.  B.)         (7)  18  B.  B.  413  (6  M.  &  S.  386). 
365).  (8)  6  B.  B.  639  (3  East,  62). 

(6)  23  B.  B.  566  (3  Brod.  ft  B.  (9)  11  B.  B.  445  (12  East,  452). 

54). 
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PoEzi  which  the  particular  facts  may  seem  to  afford  a  special  rule  of 
shiptok.  construction ;  "  Paicell  v.  iMfUm  (i)  having  been  cited  in  the 
argument.  In  Oreen  v.  Oreenbank  (2)  the  ground  of  action  was 
substantially  contract ;  and  the  point  really  decided  was  that,  in 
such  a  case,  the  plaintiff  could  not,  by  declaring  in  tort,  exclude 
the  defence  of  infancy.  In  Buddie  y.  WilUon(s)  nothing  was 
judicially  determined  (though  an  opinion  was  expressed)  on  the 
point  now  in  question.  In  Bo8on  v.  Sandford  (4)  the  declaration 
charged  the  defendants  on  an  undertaking  to  carry  safely ;  and 
the  judgment,  which  was  for  the  defendants  by  reason  of 
non-joinder,  proceeded  on  the  ground  that  they  were  charged 
upon  contract.  The  case,  therefore,  is  not  in  point;  and  its 
authority  has  been  questioned  in  some  material  respects : 
[  •968  ]  *Oovctt  V.  Radnidge  (6).  In  Dale  v.  Hall  (6)  this  Court  appears 
to  have  considered  an  action  against  carriers  on  the  custom  of 
the  realm  in  the  same  light  as  an  action  ex  contractu;  but  the 
declaration  there  was  expressly  in  assumpsit.  The  declaration, 
in  the  present  case,  does  not  allege  that  the  defendants  were 
common  carriers ;  but  it  is  usual  now  to  omit  the  circumstantial 
allegations  formerly  introduced;  and  the  plaintiff  may  (as  is 
laid  down  in  1  Selw..  N.  P.  414  (9th  ed.))  "adopt  a  more 
general  form  (omitting  the  recital  of  the  custom,)  and  allege  his 
gravamen  as  consisting  in  a  breach  of  duty  arising  out  of  an 
employment  for  hire,  and  may  consider  that  breach  of  duty  as  a 
tortious  negligence."  And,  if  upon  the  whole  the  declaration 
appears  to  be  founded  on  the  custom,  the  Court,  after  verdict, 
will  lean  to  that  construction  which  supports  the  plaintiff's 
claim.  If  the  objection  be  merely  that  the  declaration  is  faulty 
in  itself,  that  is  no  ground  for  the  present  application. 

Atcherley,  Serjt.,  and  Cronipton^  contra  : 

The  non-joinder  in  this  case  was  fatal.  The  declaration  is,  by 
its  terms,  evidently  founded  on  contract :  and,  if  this  were  not 
so,  the  count  should  have  distinctly  charged  the  defendant  with 

(1)  9  B.  B.  660  (2  Bos.  &  P.  (N.  B.)  in  seyeral  other  reports.  See  the 
365).  declaration  in  Garth.  59,  and  2  Show. 

(2)  17  B.  B.  529  (2  Marsh.  485).         478. 

(3)  3  B.  B.  202  (6  T.  B.  369).  (5)  6  B.  B.  539  (3  East,  62). 
{A)  2  Salk.  440 ;  3  Sjilk.  203  ;  and  (6)  1  Wils.  281. 
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liability  on  some  ground  of  duty,  as  by  office,  public  or  otherwise,        Pozzi 
or  custom.  Shiftok. 

(CoLBRiDOE,  J. :  II  the  declaration  is  on  contract,  why  did  not 
you  plead  non  assumpait  ?) 

That  might  perhaps  have  been  done ;  but  the  question  is  upon 
the  case  as  now  situated.  II  a  duty  independent  of  contract  can 
be  inferred  from  this  declaration,  any  person  undertaking  to 
carry  goods,  though  not  a  public  carrier,  may  be  charged  on  the 
ground  of  duty. 

(Patteson,  J. :  You  would  say  that,  even  if  both  defendants 
had  been  proved  to  be  common  ^carriers,  they  were  both  entitled      [  *M9 } 
to  a  verdict,  unless  a  contract  was  proved.) 

At  any  rate  a  nonsuit  may  be  demanded.  The  general  rule  is 
that,  where  an  action  ai^ars  on  the  pleadings  to  be  really 
founded  in  contract,  though  formerly  in  tort,  the  incidents  of  an 
action  on  contract  apply ;  one  of  which  is  that  all  the  contracting 
parties  must  be  fixed  at  Nisi  Prius.  The  only  incident  of  an 
action  on  contract  not  applicable  in  such  a  case  is  the  right  of 
adding  a  count  in  assumpsit ;  and  the  rules  on  this  subject,  if 
settled,  are  anomalous.  Where  the  action  is  framed  as  in  tort» 
but  is  founded  on  contract,  the  plaintiff  has  been  held  for  that 
reason  entitled  to  nominal  damages,  though  no  real  injury  had 
been  sustained :  Marzetti  v.  WHUams  (i),  Qodefroy  v.  Jay  (2). 
In  AnseU  v.  Waterhouse  (3)  the  judgment  (whether  founded  on  a 
right  view  of  the  declaration  or  not)  proceeded  on  the  ground 
that  the  defendant  was  in  fact  charged  on  the  custom  of  the 
realm  as  a  common  carrier.  The  same  observation  applies  to 
Bretherton  v.  Wood  (4) ;  and  Dallas,  Gh.  J.  there  points  out  that 
in  Powell  v.  Layton  (6)  the  action  was  against  owners  of  a  ship, 
not  stated  to  be  a  general  ship  carrying  the  goods  of  all  who 
chose  to  send  them;  the  employment  was  stated  to  be  a 
particular  employment,  at  the  special  request  of  the  defendants ; 
the  action  was  therefore  founded  on  a  particular  contract ;  and» 

(1)  3d  B.  R  329  (1  B.  &  Ad.  415).     (4)  23  B.  B.  556  (3  Biod.  &  B.  54). 

(2)  33  R  B.  528  (7  Bing.  41 3).       (5)  9  B.  B.  660  (2  Bos.  &  P.  (N.  B.) 

(3)  18  B.  B.  413  (6  M.  &  S.  385).    365). 
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Pozzi  that  being  bo,  he  does  not  deny  the  case  to  be  good  law.  He 
Sbiptok.  makes  similar  observations  on  Max  v.  BoberU  (i).  But  he  says, 
as  to  the  duty  of  a  common  carrier,  "  a  breach  of  this  duty  is  a 
breach  of  the  law,  and  for  this  breach  an  action  lies,  founded  on 
[  ^970  ]  the  common  law,  which  action  *  wants  not  the  aid  of  a  contract 
to  support  it."  Here  the  declaration  states  that  the  plaintiff 
delivered  to  the  defendants,  and  they  accepted  and  received  from 
him,  a  package  to  be  taken  care  of  and  carried  and  conveyed  by 
them  from  Liverpool  to  Birmingham,  and  there  delivered,  for 
reasonable  reward  to  the  defendants  in  that  behalf,  and  there- 
upon it  became  their  duty  to  carry  safely.  That  alleges  no  duty 
on  the  custom;  it  states  either  a  particular  contract  or  no 
ground  of  obligation  at  all. 

(GoLEBiDOB,  J.:  Under  the  general  words  of  the  declaration 
the  plaintiff  offered  evidence  to  show  that  he  stood  in  a  relation 
to  the  defendants  which  would  have  created  a  duty.  Does  your 
objection  amount  to  more  than  pointing  out  a  fault  in  the 
declaration?  Or  should  not  you  have  contended  at  the  trial 
that  the  evidence  was  improper  ?  And,  not  having  done  so,  can 
you  claim  to  enter  a  nonsuit  ?) 

The  question  is  not  as  to  the  medium  of  proof,  but  what  the 
plaintiff  undertakes  by  his  pleading  to  prove.  If  a  contract  is 
alleged,  it  may  be  proved  by  showing  that  the  defendants 
received  the  goods  as  common  carriers,  from  which  fact  a 
contract  would  be  inferred. 

(Patteson,  J. :  That  is  contrary  to  the  doctrine  of  Brethertan 
V.  Wood  (2).) 

The  question  there  (and  in  AnseU  v.  Waterhouse  (a) )  was,  not 
whether  any  contract  subsisted,  but  whether  the  action  was 
necessarily  founded  in  contract.  If  there  was  a  tort  on  which 
the  action  might  be  founded,  the  incidents  of  an  action  of  tort 
were  applicable,  although  there  might  in  point  of  law  have  been 
a  contract  also,  as  indeed  there  is  in  every  case  of  bailment  in 

1)  2  Bob.  &  P.  (N.  B.)  454.  (3)  18  B.  H.  413  (6 IL  &  S«  385). 

2)  23  £.  £.  556  (3  Brod.  &  B.  54), 
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which  tort  may  be  brought.     But,  where  there  is  a  contract,        Pozzi 
that  may  be  sued  upon,  though  there  be  a  tort  also ;  and  here,     shipton. 
if  the  contract  was  to  be  proved  through  the  medium  of  showing 
*the  parties  to  be  common  carriers,  complete  proof  should  have       [  *97i  ] 
been  given  as  to  both,  or  the  action  failed. 

There  is  no  case  really  adverse  to  the  present  defence  except 
Oovett  V.  Radnulge  (i).  That  case,  however,  is  inconsistent  with 
the  other  decisions,  particularly  Boson  v.  Sandford  (2),  which  (on 
very  full  consideration)  was  upheld,  and  Govett  v.  Radnidge  (i)  in 
■effect  overruled  (note  (4)  to  Cabell  v.  Vatighan  (3)),  in  Powell  v. 
Lay  ton  (4). 

(Patteson,  J.:  It  is  strong  to  say  ''overruled,*'  because  it  is 
clear  that  Powell  v.  Layton  (4)  would  itself  have  been  overruled, 
if  brought  into  the  King's  Bench  on  error.) 

In  the  note  {e)  to  the  passage  of  Wms.  Saund.  just  cited,  it  is 
said  that  the  incidents  of  an  action  of  tort,  as  to  joinder,  apply 
"*'  where  the  action  is  maintainable  for  the  tort  simply  without 
reference  to  any  contract; "  otherwise  "  where  the  action  is  not 
maintainable  without  referring  to  a  contract  between  the  parties, 
and  laying  a  previous  ground  for  it  by  showing  such  contract," 
ior  the  plaintiff  ''shall  not  by  adopting  a  particular  form  of 
action  alter  the  situation  of  the  defendant.  On  this  last  ground 
undoubtedly  the  case  of  Green  v.  Greenbank  (5)  was  determined, 
in  which  it  was  held  that  infancy  was  a  good  plea  to  an  action  on 
the  case  on  a  warranty."  Jennings  v.  RundaUifi)  is  to  the  same 
effect.  In  Biiddle  v.  Willson  (7)  the  defendant  was,  in  form, 
charged  in  tort  for  neglect  of  duty  as  a  common  carrier,  and 
pleaded  in  abatement  the  non- joinder  of  his  partners ;  and  the 
Court  thought  that  such  a  plea,  if  pleaded  in  time,  would  have 
been  good,  the  cause  of  ^action  arising  qtuisi  ex  contractu.  [  972  ] 

(GoLEBiDOE,  J. :  How  is  that  reconcileable  with  Bretherton  v. 
iVood?(s). 

(1)  6  E.  E.  539  (3  East,  62).  (6)  17  E.  B.  529  (2  Marsh.  485). 

(2)  2  Salk.  440 ;  3  Salk.  203.  (6)  4  E.  E.  680  (8  T.  R  335) 


365) 


(3)  1  Wms.  SaunA  291  e,  5th  ed.  (7)  3  E.  E.  202  (6  T.  E.  369). 

(4)  9  E.  E.  660  (2  Bos.  &  P.  (N.  E.)  (8)  23  E.  E.  556  (3  Brod.  &  B.  54). 
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Pozzi  Pattbson,  3. :  The  opinion  expressed  in  Buddie  v.  WUUon  (i)  is 

BHinoH.      A  1^01^6  dictum.    The  plea  was  held  bad,  as  having  been  pleaded 
after  a  general  imparlance.) 

Weali  V.  King  (2)  is  in  point.  The  declaration  there  stated  that 
the  defendants  exposed  lambs  to  sale  as  ''  stock/'  and  that  the 
plaintiff  bargained  with  them  for  the  said  lambs  as  and  for  stock, 
at  a  certain  price  to  be  therefore  paid  by  plaintiff  to  defendants ; 
and  that  defendants,  by  falsely  warranting  the  said  lambs  to  be 
stock,  deceitfully  sold  the  same  to  plaintiff  as  and  for  stock,  for  a 
price  &c.,  whereas  at  the  time  of  the  warranty  they  were  not  stock, 
&c.  The  plea  was  Not  guilty ;  and  on  the  trial  no  evidence  was 
given  to  affect  more  than  one  defendant.  It  was  contended  that 
a  verdict  might  pass  against  one,  the  action  being  on  the  tort, 
not  the  contract ;  but  Heath,  J.,  directed  a  nonsuit,  saying 
that,  if  that  reasoning  were  to  prevail,  every  breach  of  promise 
might  be  converted  into  a  tort.  And  he  referred  to  Powell  v. 
Lay  ton  (3)  and  Max  v.  Roberta  (4),  as  lately  decided  against  th^ 
authority  of  Oovett  v.  Radnidge  (5).  Lord  Ellenbobouoh  said, 
in  delivering  the  judgment  of  this  Coubt  in  Weall  v.  King  (2), 
**  It  cannot  be  questioned  that  the  allegation  of  a  joint  contract 
of  sale  was  not  only  material,  but  essentially  necessary  to  a  joint 
warranty  alleged  upon  record  to  have  been  made  by  the  supposed 
sellers,  by  whatever  circumstances,  and  in  whatever  action,  be 
the  same  debt,  assumpsit,  or  tort,  the  allegation  of  a  contract 
[  ♦973  ]  becomes  necessary  to  be  *made : "  and  "  such  allegation  requires 
proof  strictly  corresponding  therewith."  Anaell  v.  Waterlwuse  (6) 
and  Brethertou  v.  Wood  (7)  are,  in  principle,  authorities  for  the 
plaintiff,  because  in  each  of  those  cases  the  defendants  were 
charged,  substantially  at  least,  as  common  carriers:  a  duty 
therefore  was  shown,  for  the  violation  of  which  an  action  of  tort 
lay.  In  the  present  case  no  such  duty  appears;  for  the  mere 
allegation  of  it  is  not  sufficient,  unless  the  circumstances  are 
stated  from  which  a  duty  arises.  Had  it  been  averred  here,  with 
or  without  a  subsequent  allegation  of  duty,  that  the  defendants 

(1)  3  E.  E.  202  (6  T.  E.  369).  (4)  2  Bos.  &  P.  (N.  E.)  454. 

(2)  11  E.  E.  445  (12  East,  452).  (5)  6  E.  E.  539  (3  East,  62). 

(3)  9  E.  R.  660  (2  Bos,  &  P.  (N.  E.)  (6)  18  E.  E.  413  (6  M.  &  S.  385). 
365)!  (7)  23  E.  E.  556  (3  Brod.  &  B.  54). 
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were  common  carriers,  the  case  would  have  been  different.  The  Pozzi 
action,  therefore,  is  grounded  merely  on  contract,  and  subject  to  bhipton. 
the  incidents  of  an  action  of  assumpsit;  and  the  same  would 
evidently  have  holden  in  the  two  last-cited  cases,  if  the  circum- 
stances had  been  similar.  Max  v.  Roberts  (i),  in  the  Court  of 
Common  Pleas,  was  decided,  as  this  case  must  be,  on  the  ground 
that  no  duty  appeared  unless  by  contract.  The  position,  that 
the  real  ground  of  the  action,  and  not  the  mere  form,  must  be 
looked  to,  is  clearly  recognized  by  Parkb  and  Patteson,  JJ.,  in 
Marzetti  v.  WiUiams  (2),  and  Tindal,  Ch.  J.,  in  Oodefray  v.  Jay  (3). 

Cur.  adv.  viUt. 

Patteson,  J.,  in    this    Term   (November   8rd),   delivered    the 
judgment  of  the  Court  : 

This  is  an  action  against  carriers  for  negligence.     A  verdict 
was  found  for, the  plaintiff  against  one  of  the  defendants  *only ;       [  *974  ] 
and,  upon  a  rule  for  a  new  trial  having  been  obtained,  the  case 
was  argued  in  last  Easter  Term  before  my  brothers  Littledale^ 
Coleridge,  and  myself. 

The  form  of  the  declaration  is  in  case,  and  differs  from  that 
used  in  Bretherton  v.  Wood  (4)  in  this,  that  it  contains  no  positive 
averment  that  the  defendants  were  carriers;  whereas  in  Bretherton 
y.  Wood  (4)  there  was  an  averment  that  the  defendants  were  pro- 
prietors of  a  stage  coach  for  the  carriage  and  conveyance  of 
passengers  for  hire  from  Bury  to  Bolton.  The  present  declara- 
tion states  simply  that  the  plaintiff  delivered  to  the  defendants, 
and  the  defendants  received  from  the  plaintiff,  goods  to  be 
carried  for  hire  from  A.  to  B.  It  is  therefore  consistent 
with  the  defendants  being  common  carriers,  or  being  hired  on 
the  particular  occasion  only.  Upon  the  trial  it  was  proved 
satisfactorily  that  the  defendant  against  whom  the  verdict  was 
found  was  a  common  carrier ;  and  it  does  not  appear  to  have 
been  objected,  at  that  time,  that  proof  of  an  express  contract 
between  the  plaintiff  and  the  defendants  was  necessary  in  order 
to  sustain  the  declaration.  If  such  proof  was  not  necessary,  it 
can  only  be  because  the  declaration  may  be  read  as  founded  on 

(1)  2  Bos.  &  P.  (N.  E.)  454.         (3)  33  B.  E.  528  (7  Bing.  413). 

(2)  35  E.  E.  329  (1 B.  &  Ad.  415).     (4)  23  E  E.  556  (3  Brod.  &  B.  54). 
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Pozzi       the  general  custom  of  the  realm ;  and,  if  it  may  be  so  read,  the 
HHin^K.      Court  after  verdict  must  so  read  it ;  and  then  the  case  of  Bretherton 
V.  Wood  (1)  is  directly  in  point  in  favour  of  the  plaintiff. 

Upon  consideration,  we  are  of  opinion  that  the  declaration  may 
be  so  read.  The  practice  appears  to  have  been  in  former  times 
[  ^375  ]  to  set  out  the  custom  of  the  *realm ;  but  it  was  afterwards  very 
properly  held  to  be  unnecessary  so  to  do,  because  the  custom  of 
the  realm  is  the  law,  and  the  Court  will  take  notice  of  it,  and  the 
distinction  has  for  many  years  prevailed  between  general  and 
special  customs  in  this  respect.  Afterwards  the  practice  appears 
to  have  been  to  state  the  defendants  to  be  common  carriers 
for  hire,  totidem  verbis.  That  however  was  departed  from  in 
Bretherton  v.  Wood  (i)  to  a  considerable  extent,  and  certainly 
still  farther  upon  the  present  occasion. 

It  may  be  that  the  present  declaration  could  not  have  been 
supported  on  special  demurrer  for  want  of  some  such  averment ; 
but  on  this  point  we  are  not  called  upon  to  give  any  opinion.  It 
does  not  state  that  the  goods  were  delivered  to  the  defendants  at 
their  special  instance  and  request,  nor  contain  any  other  allega- 
tion necessarily  applicable  to  an  express  contract  only,  or  even 
pointing  to  any  express  contract.  We  cannot  therefore  say  that  it 
shows  the  action  to  be  founded  on  contract :  and  it  is  sufficient  for 
the  present  purpose,  if  the  language  in  which  it  is  couched  is  con- 
sistent with  its  being  founded  on  the  general  custom  as  to  carriers. 

Taking  this  declaration,  therefore,  to  charge  the  defendants  as 
common  carriers,  it  follows  that  it  is  strictly  an  action  on  the 
case  for  a  tort,  and  that  one  of  several  defendants  may  be  fomid 
guilty  upon  it  according  to  the  doctrine  established  in  Bretherton 
V.  Wood  (i).  The  evidence  warrants  the  verdict  which  has  been 
found,  and  we  cannot  disturb  that  verdict.  We  purposely  abstain 
[  ♦976  ]  from  giving  any  opinion,  whether  the  doctrine  *in  Govett  v. 
Radnidge  (2)  or  that  in  Powell  v.  Layton  (3)  be  the  true  doctrine, 
as  we  do  not  feel  ourselves  called  upon  to  decide  between  them, 
supposing  them  to  differ. 

The  rule  must  be  discharged. 

Ride  discliarged. 

(1)  23  B.  E.  656  (3  Brod.  &  B.  54)  (3)  9  B.  E.  660  (2  Bos.  &  P.  (N.  R.) 

(2)  6  B.  B.  539  (3  East,  62).  31J6). 
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IN    THE    KING'S    BENCH. 


In  ke  hurst.  ^i^ 

(1  Harrison  &  WoUaston,  275-277.)  [  275  ] 

A  submission  to  arbitration  referred  the  amount  of  loss  by  fire  on 
"  wool  in  the  process  of  wooUing,  carding,  scribbling,  and  spinning,'* 
but  in  other  parts  of  the  submission  ** raw  wool"  was  spoken  of.  The 
arbitrator  oonoeiving  that  he  was  not  justified  in  taking  into  his  con- 
sideration wool  whidi  had  undergone  a  part  of  the  process  of  manufac- 
ture, but  was  not  at  the  time  of  the  fire  in  any  of  the  engines,  refused  to 
receive  evidence  applicable  to  that  wool :  Held,  that  the  arbitrator  was 
justified  in  so  doing ;  and  the  Coitbt  refused  to  disturb  an  award  made 
on  that  principle. 

A  RULE  had  been  obtained  to  set  aside  an  award,  or  to  refer 
back  the  case  to  the  referee  selected  to  settle  the  amount  of  a 
claim  on  a  loss  of  wool  by  fire.  The  wool  in  question  had  been 
burnt,  and  the  value  of  it  was  claimed  by  the  plaintiff  on  an 
insurance,  and  the  referee  was  called  in  to  settle  the  amount  of 
the  loss  on  the  insurance.  The  submission  mentioned  raw 
wool  in  some  parts,  but  in  the  terms  of  the  reference  itself  that 
expression  was  not  employed,  and  the  only  words  were,  "  wool  in 
the  process  of  wooUing,  carding,  scribbling,  and  spinning."  The 
arbitrator  refused  to  receive  evidence  applicable  to  wool  which 
was  not  then  actually  in  the  engines,  and  awarded  the  amount  of 
the  claim,  founding  his  calculations  solely  upon  wool  actually, 
at  the  moment  of  the  fire,  in  the  engines,  in  the  process  of 
manufacture.  The  objection  to  the  award  was  that  he  had  thus 
excluded  from  his  consideration  a  large  portion  of  wool  upon 
the  premises  at  the  time,  and  which,  though  not  then  in  the 
piachinery,  had  been  partially  manufactured,  and  was  in  a  state 
of  preparation  for  the  further  process  of  the  manufacture. 

Sir  F.  Pollock  and  Milner  showed  cause : 

The  object  of  the  rule  is  to  bring  into  discussion  the  intention 
of  these  parties  at  the  time  of  making  the  submission.  That 
intention  must  be  judged  of  by  the  terms  used  in  the  submission. 
The  referee  has  taken  those  terms,  and  awarded  on  the  value  of 
the  goods  described  in  them.  The  wool  which  is  not  described 
in  the  4;erms  of  the  reference  must  be  considered  to  have  been 
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In  re  intentionally  excluded.  It  was  in  fact  raw  wool,  and  as  such 
^^^'  could  not  be  in  any  way  considered  as  "  wool  in  the  process  of 
wooUing,  carding,  scribbling,  and  spinning,"  according  to  the 
terms  of  the  reference.  It  was  not  undergoing  any  one  of  these 
processes,  and  the  referee  would  not  have  been  justified  in  taking 
it  into  his  calculations. 

(LoBD  Denman,  Ch.  J. :  How  can  any  wool  not  actually  in  the 
process  of  manufacture  be  recovered  for  under  this  description?) 

1 276  ]  Alexander  and  Wightman,  in  support  of  the  rule : 

The  description  covers  wool  in  any  part  of  the  process  of 
manufacture.  The  word  '*  raw  "  is  dropped  in  the  very  terms  of 
the  reference  itself,  but  it  is  used  in  other  parts  of  the  submission, 
and  must  therefore  be  taken  to  be  employed  there.  The  reference 
would  then  stand,  ''raw  wool  in  the  process  of  wooUing,  &c.'* 
The  wool  was  in  a  process  of  manufacture,  though  not  absolutely 
in  the  engines  at  the  time.  According  to  the  referee's  award, 
wool  which  had  been  through  one  of  the  engines,  and  was 
then  laid  aside  for  a  short  time,  would  not  be  capable  of  being 
recovered  for,  because  it  was  not  in  an  engine  at  the  moment  of 
the  loss,  although  the  laying  it  aside  for  a  few  days,  after  one 
process,  might  be  absolutely  necessary  to  prepare  it  for  another. 
It  would  be  absurd  to  call  such  wool  raw  wool.  That  is  the  case 
here ;  this  wool,  though  not  in  the  engines,  was  in  a  state  of 
preparation  for,  and  was  therefore  wool  in  the  process  of 
manufacture. 

Lord  Denman,  Gh.  J. : 

It  is  clear  that  under  this  reference  the  referee  was  right,  and 
there  is  no  ground  for  disturbing  his  award.  The  reference 
recites  that  there  was  a  loss  on  wool  in  certain  processes  of 
carding ;  and  the  referee  says,  that  he  was  called  on  to  decide  on 
the  amount  of  the  loss  on  that  wool,  and  that  being  of  opinion 
that  he  was  limited  by  the  terms  of  the  submission  to  consider 
the  loss  on  wool  in  a  certain  state  of  the  process  of  manufacture, 
And  that  he  had  no  power  to  direct  payment  for  the  loss  on  raw 
wool,  he  refused  to  receive  evidence  as  to  that  loss.    The  words, 
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raw  wool,  are  here  used  negativoly,  and  are  employed  in  the        inre 
same  sense  as  that  which  is  attached  to  them  in  every  process         ^^^' 
of  manufacture  whatever.   If  so,  then,  whether,  strictly  speaking, 
the  wool  is  raw  or  not,  it  is  not  within  the  terms  of  the 
submission,  and  the  referee  is  right. 

LiTTLEDALB,  J. : 

I  have  no  difficulty  in  saying,  that  if  the  calculation  in  the 
award  had  been  made  on  the  amount  of  the  loss  on  the  raw 
wool,  the  award  could  not  have  been  maintained.  Baw  wool 
does  not  mean  wool  merely  when  taken  out  of  the  packs,  but 
when  the  wool  is  not  in  a  course  of  change  under  the  process 
of  manufacture.  When  it  is  begun  to  be  spun,  it  is  no  longer 
raw  wool. 

Pattbson,  J. : 

It  seems  to  me  that  we  must  look  at  the  instrument  itself,  and 
collect  its  meaning  from  the  words  used  in  it.  Looking  at  that, 
we  cannot  doubt  that  there  are  some  documents  which  are  not 
set  out  on  this  agreement  of  reference.  If  they  contained  any 
general  words  which  would  have  included  all  kinds  of  wool,  they 
would  make  against  the  party  supporting  the  award ;  but  they 
are  not  here,  and  we  must  confine  ourselves  to  the  terms  of  the 
instrument  itself  on  which  the  referee  had  to  act.  It  then  appears 
dear  that  the  submission  has  been  properly  acted  on  by  him,  and 
that  the  award  is  good. 

Coleridge,  J. : 

Though  in  that  part  of  the  terms  of  the  submission  containing 
the  reference  itself  the  word  raw  has  been  dropped,  I  agree  that 
we  must  consider  the  case  as  if  it  was  there,  for  it  is  in  the  other 
part  of  the  instrument.  We  cannot  enter  into  the  question  of  the 
dealings  of  these  parties.  I  think  that  raw  wool  as  here  spoken 
of  is  something  more  than  *mere  raw  wool ;  it  is  raw  wool  in  the  [  *377  ] 
further  process  of  manufacture  by  carding,  scribbling,  &c.  The 
referee  was  right*  and  the  award  must  not  be  disturbed. 

Ride  discharged^  witJumt  coeU. 
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1885.  In  be  masters  (1). 

Bail  Ctmrt.  (1  Harrison  &  Wollaston,  348—349 ;  S.  C.  4  DowL  P.  C.  18.) 

[  8^8  ]  ],  Whore  an  attorney  agreed  to  save  a  party  harmless  from  all  oosts 

of  some  suits,  on  his  being  allowed  to  retain  half  of  whatever  soma  wer& 
reoovered,  the  Coxtbt  nevertheless  ordered  him,  on  application  of  the 
party  with  whom  the  agreement  was  made,  to  deliver  his  bill  of  costs  for 
the  purpose  of  having  it  taxed. 

2.  Such  an  agreement  amounts  to  maintenance,  and  is  illegal. 

3.  A  person  who  is  the  real  plaintiff  in  a  cause,  but  who  is  obliged  to 
sue  in  the  name  of  another,  may  apply  to  the  Court  to  have  his  attorney's 
bill  in  the  cause  taxed. 

This  was  a  rule  to  show  cause  why  an  attorney  should  not 
account  for  all  sums  he  had  received,  and  why  he  should  not 
deliver  his  bill  of  costs  incurred  in  the  cause  of  Hassel  v.  Welsh, 
and  why  it  should  not  be  referred  to  the  Master  to  be  taxed. 

By  the  affidavits,  it  appeared  that  an  attorney  who  was  a 
stranger  to  some  persons  of  the  name  of  Masters,  went  to  them 
and  stated  that  he  knew  of  a  sum  of  882.  to  which  they  were 
entitled,  as  legatees  under  the  will  of  one  Harris,  from  a  person 
named  Welsh.  An  agreement  was  afterwards  entered  into  that 
the  attorney  should  secure  the  Masters  harmless  from  all  costs, 
and  should  retain  half  of  whatever  he  recovered;  but  it  was 
uncertain  from  the  affidavits,  whether  the  proposition  to  retain 
half  was  first  made  by  the  attorney  or  by  the  Masters.  It 
was  stated  in  the  affidavits,  in  support  of  the  motion,  that  the 
attorney  had  in  fact  recovered  320{.  from  Welsh,  but  that  he  had 
only  accounted  for  88/.  By  the  affidavits  in  answer,  it  was  stated 
that  the  Masters  induced  the  attorney  to  undertake,  not  only  the 
action  against  Welsh,  but  also  to  institute  a  suit  in  Chancery  against 
the  executors  of  Harris,  on  the  same  terms ;  that  the  attorney 
accordingly  did  file  a  bill  in  Chancery  against  the  executors,  which 
was  dismissed  with  402.  costs,  besides  1002.  which  the  attorney 
had  to  pay  for  his  own  costs ;  that  the  attorney  then  applied  to 
Hassel  for  leave  to  use  his  name  to  sue  Welsh  for  the  882. ;  that 
Welsh  was  accordingly  sued,  and  he,  in  consequence  of  a  demurrer 
to  some  special  pleas,  compromised  the  action,  and  agreed  to  pay 
to  the  attorney  the  costs  he  had  incurred  by  the  suit  in  Chancery, 
the  costs  of  the  action,  and  the  882.,  which  together  amounted  to 

(I)  IliHon  v.  W(»ods  (1867)  L.  R.  4  Eq.  432,  36  L.  J.  Ch.  491. 
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820Z.     This  sum  was  secured  by  a  cognovit  to  pay  it  by  instal-        In  n 
ments,  and  was  eventually  paid  to  the  attorney. 

Croicd^r  showed  cause : 

Though  the  agreement  to  receive  half,  whatever  might  be 
recovered,  may  not  be  strictly  regular,  yet  the  attorney  cannot 
now  be  required  to  deliver  his  bill  of  costs.  He  agreed  to  save 
the  applicants  harmless  from  the  costs  in  Chancery,  and  the 
costs  of  the  action  against  Welsh ;  and  a  bill  which  they  are  not 
liable  to  pay  cannot  be  referred  to  the  Master  to  be  taxed.  The 
attorney  never  made,  nor  intended  to  make,  any  claim  for  the 
costs  incurred  in  the  Chancery  suit.  The  applicants  cannot 
*now  have  this  rule  granted :  for  part  of  it  will  be  to  pay  [  *349  ] 
whatever  sum  appears  to  be  due ;  and  the  attorney  will  then  be 
out  of  pocket  the  costs  he  incurred  by  the  Chancery  suit.  This 
agreement  is  not  absolutely  illegal :  at  any  rate  it  is  not  for  the 
applicants  to  object  to  its  invalidity.  It  appears  by  the  affidavits 
in  opposition  to  this  rule,  that  the  proposition  that  the  attorney 
should  retain  one-half  of  whatever  was  recovered  from  Welsh, 
came  from  the  applicants ;  and  that  they  also  proposed,  that  the 
attorney  should  undertake  the  other  suits  on  the  same  terms. 

TF.  H.  Watson^  cantra  : 

This  rule  must  be  made  absolute.  The  only  fact  disputed  is, 
whether  the  applicants  or  the  attorney  first  made  the  proposal 
as  to  the  attorney  retaining  half  the  sum  which  should  be 
recovered.  That  fact  makes  no  difference  in  point  of  law,  as 
the  agreement  is  altogether  illegal.  After  the  agreement  was 
made,  the  suits  became  the  suits  of  the  attorney,  and  the  agree- 
ment was  in  fact  maintenance.  There  can  be  no  hardship  on 
the  attorney  if  this  rule  is  made  absolute.  It  appears  clearly 
that  8202.  have  been  received  from  Welsh,  and  the  sum  of  88/. 
only  has  been  accounted  for.  The  reason  given  for  the  agree- 
ment by  Welsh  to  pay  the  costs  of  the  Chancery  suit,  in  which 
he  had  no  interest,  is  not  satisfactory. 

Coleridge,  J. : 

This  is  an  application  for  a  rule,  in  which  the  parties  making 
the  application  proceed  on  two  grounds.     The  first  is,  that  they 
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were  the  clients  of  an  attorney  of  this  Court,  who  carried  on  a 
cause  for  them,  and  they  wish  to  have  the  bill  of  costs  in  the 
cause  taxed  in  the  usual  manner.  The  second  is,  that  a  sum 
has  been  obtained  for  the  benefit  of  the  client,  which  the 
attorney  has  not  accounted  for.  On  the  first  point,  it  is 
essential  for  the  applicants  to  make  out  that  the  relation  of 
attorney  and  client  existed.  The  cause  does  not  bear  on  the 
face  of  it  the  names  of  the  parties  who  make  this  application, 
but  I  think,  substantially,  they  were  the  clients.  They  were 
the  real  plaintiffs,  though  it  was  necessary  to  have  Hassel's 
name  as  the  nominal  plaintiff.  The  first  point  being  thuB 
made  out,  the  motion  then  becomes  the  ordinary  one,  to  which 
no  resistance  has  been  made.  The  defence  that  has  been  set 
up,  is  the  agreement ;  but  when  that  is  examined,  it  is  impos- 
sible for  the  Court  to  support  it.  Substantially,  it  is  an 
agreement  for  maintenance,  as  half  the  fruits  of  the  cause 
are  to  be  given  to  the  attorney.  This  the  Court  cannot  sanction. 
It  is  important  to  look  at  the  case  in  this  point  of  view ;  and 
therefore  it  is  unnecessary  to  see  whether  the  case  is  made  out 
on  the  second  point.  It  is  not  necessary  to  examine  into  the 
disputed  fact  as  to  which  party  first  made  the  proposal  for  the 
agreement.    The  whole  must  go  before  the  Master. 

Rule  absolute. 


1885 
Bail  Cottrf. 

[608] 


Ex  PARTE  GLOVER 

(1  Harrison  &  WoUaston,  508—510 ;  S.  0.  4  Dowl.  P.  0.  291.) 

1.  The  mother  of  an  illegitimate  child  has  no  power  to  appoint  a 
guardian  for  it  under  stat.  12  Car.  11.  c.  24,  s.  8  (I). 

2.  Therefore  the  Court  of  K.  B.  will  not,  on  habfos  corpusj  order  an 
illegitimate  child  to  be  delivered  up  by  a  person  to  whose  care  it  had  been 
committed  by  the  mother,  into  the  custody  of  a  person  who  was  appointed 
guardian  and  devisee  in  trust  for  its  benefit  by  the  will  of  the  mother. 

3.  The  Court  of  K.  B.  wiU  grant  a  rule  absolute  in  the  first  instance 
to  bring  up  the  body  of  an  infant,  if  it  is  probable  that  it  may  be  concealed. 

Habeas  corpus  to  bring  up  the  body  of  a  child,  three  years 
old.    It  appeared  that  the  child  was  the  illegitimate  daughter 

(1)  Whether  the  Guardianship  of  case,  ^tfcere.  See  Bamardoy.  McHugh 
Infants  Act,  1886,  49  &  50  Vict.  c.  27,  [1891]  A.  C.  388,  61  L.  J.  Q.  B.  721. 
88.  3,  3,  would  now  apply  to  such  a      — ^F.  P. 
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of  Jane  Houseman.  The  day  after  its  birth.  Glover  and  a  nurse  £x  parte 
took  it  at  the  request  of  Jane  Houseman,  to  Willis,  to  take  care 
of.  Jane  Houseman  afterwards  died,  and  by  her  will  appointed 
Olover  guardian  to  the  child,  and  trustee  of  some  property  for 
its  benefit.  Willis  refused  to  deliver  up  the  child  to  Glover, 
whereupon  the  latter  applied  for  the  habeas  corptis.  He  swore 
in  his  affidavit,  that  the  child  was  ill-treated,  and  not  taken 
care  of ;  and  that  Willis  was  not  a  proper  person  to  have  the 
care  of  it.  The  Court  granted  a  rule  absolute  in  the  first 
instance,  under  the  circumstances  of  the  case,  as  there  was  an 
expectation  that  the  service  of  the  rule  nisi  would  operate  as 
a  notice,  and  induce  Willis  to  conceal  the  child.  On  a  subse- 
quent day  the  parties  appeared  in  Court. 

Steer,  on  the  part  of  Willis,  after  the  return  to  the  habeas 
corptis  was  read  and  filed  : 

The  mother  had  no  power  of  appointing  a  testamentary 
guardian.  The  only  authority  by  which  it  can  be  pretended 
she  could  do  so  is  the  statute  12  Car.  II.  c.  24,  s.  8,  as  at 
common  law  she  had  no  such  power.  By  that  statute  it  is 
enacted,  that  the  father  of  a  child  may  appoint  a  guardian; 
but  that  enactment  gives  no  power  to  the  mother.  Several 
cases  have  decided  that  to  be  the  intention  of  the  statute,  and 
that  it  is  to  be  construed  strictly.  The  case  of  Ex  parte 
Edwards  (i)  decides  that  the  appointment  of  a  guardian  by  a 
mother  is  absolutely  void.  There  are  also  several  other  cases 
to  the  same  effect.  This  Court  therefore  has  no  power  to 
interfere  by  habeas  cmptis,  and  application  must  be  made  to 
the  Court  of  Chancery. 

J.  Bayley^  contra : 

No  good  reason  has  been  given  why  this  child  should  not 
be  given  up  to  Glover,  who  is  guardian  and  devisee  in  trust. 
It  is  argued  on  the  other  side,  that  application  must  be  made 
to  the  Court  of  Chancery,  as  the  mother  had  no  right  to  appoint 
a  guardian,  and  the  case  of  Ex  parte  Edwards  is  cited  as  an 
authority.    In  that  case,  however,  there  was  nothing  to  show 

(1)  3  Atk.  519. 
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Bx  parte  bat  that  the  father  was  alive,  here  it  is  sworn  that  the  child 
f  *509 1  *^^^  illegitimate.  That  case  therefore  materially  differs  from 
the  present.  It  is  well  known,  that  the  Court  of  Chancery  will 
not  interfere,  nnless  there  is  property.  It  does  not  appear  that 
in  fact  there  was  property  which  passed  by  Jane  Houseman's 
will,  so  that  if  this  Court  will  not  order  the  child  to  be  delivered 
up,  Glover  may  have  no  means  of  compelling  the  delivery. 

(LiTTLBDALB,  J.:  A  person  would  not  make  a  will  of  this 
sort,  unless  there  was  property.  I  shall  presume  that  there 
was  property  which  passed  under  it.) 

It  appears  also  that  the  child  was  delivered  to  Willis  by  Glover 
himself,  so  that,  independently  of  the  statute,  Willis  cannot 
now  dispute  Glover's  right  to  take  it  back.  Glover  married 
the  sister  of  the  child's  mother,  and  has  paid  Willis  all  the 
expenses  of  taking  care  of  the  child.  Glover  is  prepared  to  prove 
to  the  Court,  that  Willis  is  an  unfit  person  to  have  the  charge 
of  the  child,  and  also  the  declaration  of  the  mother  previous 
to  her  death,  that  she  wished  Glover  to  have  the  care  of  it. 

LiTTLBDALB,  J.  : 

The  difficulty  that  Glover  has  to  contend  with  is,  that  at 
common  law  the  mother  had  no  power  to  appoint  a  guardian, 
and  that  neither  by  the  statute  4  &  5  Ph.  &  M.  c.  8,  nor  by 
12  Car.  II.  c.  24,  is  this  power  given  to  the  mother.  In  Ward 
V.  St.  Paul(i)f  it  was  held,  that  a  man  has  no  power  to  appoint 
a  guardian  to  his  own  natural  child ;  but  that  case  shows,  that 
if  he  does  appoint  one,  and  the  Court  thinks  him  a  fit 
person,  the  Court  of  Chancery  will  appoint  the  same  person. 
This  Court  has  a  sort  of  authority  over  young  children ; .  but  I 
do  not  know  of  any  case  where  it  has  been  exercised  over  an 
illegitimate  child  having  a  testamentary  guardian.  If  a  natural 
child  is  kept  away  in  an  improper  manner,  the  Court  may 
interfere,  as  in  the  case  of  Rex  v.  Comforth{2).  It  was 
there  held,  that  such  a  case  was  within  the  statute  4  &  5 
Ph.  &  M.  c.  8,  and  an  information  was  granted,  but  in  that  case 
the  child  was  under  the  care  of  its  putative  father.  I  doubt 
(1)  2  Br.  C.  C.  583:  (2)  Str.  1162. 
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whether  this  Goafthas  power  to  interfere  in  this  case  by  habeas      £x  parte 
corpus^  but  will  take  time  to  consider.  i^vbb. 

Cur.  adv.  vulU 

LiTTLBDALE,  J.,  on  a  sttbsequent  day  (November  25th)   gave 
judgment : 

In  this  case  it  appears  the  child  was  placed  in  the  custody  it 
now  is  by  the  direction  of  its  mother.  The  mother  afterwards 
made  a  will,  by  which  she  left  some  property  to  the  applicant, 
in  trust  for  the  child,  and  also  appointed  him  its  guardian,  and 
he  accordingly  now  applies  to  have  the  child  given  up  into  his 
care.  The  writ  of  habeas  corpus  applies  in  general  to  persons 
who  are  restrained  of  their  liberty,  and  illegally  detained ;  and 
whenever  it  appears  their  restraint  is  illegal,  this  Court  will 
discharge  them.  The  practice  has  been  to  bring  them  into 
Court,  and  for  the  judges  to  ask  them  whether  they  are  illegally 
deprived  of  their  liberty,  and  upon  it  being  shown  that  they  are 
so,  to  discharge  them  from  the  illegal  detention.  But,  besides 
this,  the  Court  has  exercised  a  power  over  young  children,  who 
cannot  be  supposed  capable  of  answering  for  themselves,  and  the 
Court  will  always  see  that  they  are  properly  attended  to.  A  rule 
for  a  habeas  corpus  has  been  granted  to  the  father  of  a  child  (i), 
even  against  the  will  of  the  mother ;  *and  if  the  father  be  dead,  [  *6io  ] 
then  a  rule  would  be  granted  to  a  mother,  and  if  both  be  dead, 
then  perhaps  to  other  relations.  This  is  a  case  of  a  different 
description,  as  the  applicant  is  no  relation  whatever,  but  says 
he  is  a  guardian  appointed  by  will.  This  child  is  illegitimate, 
and  therefore  has  no  father,  and  the  custody  of  it  would  have 
belonged  to  the  mother,  if  she  had  been  alive ;  but  that  custody 
is  personal  to  the  mother.  If  a  guardian  had  been  appointed  as 
the  law  recognises,  the  case  would  have  been  different.  The 
only  right  to  appoint  a  guardian  is  under  the  stat.  12  Car^  II. 
c.  24,  s.  8,  which  enables  the  father  to  appoint  one.  It  has  been 
held  in  several  decisions,  that  this  power  is  not  given  to  the 
mother.  The  cases  are  collected  in  Comyn's  Digest,  "  Guardian," 
E.  2;  and  also  in  Viner's  Abr.  "Guardian,"  N.  8.    It  appears 

(3)  In    Rex  y.   De  Mamievilie,   7      356);   and  Ex  parte   McClelland,  1 
B.  B.  693   (5  East,  221 ;  1  Smith,      Dowl.  P.  0.  81. 
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Ex  parte  from  Several  of  these  decisions,  that  by  the  statute  the  power  is 
given  to  the  father  alon^.  In  this  case  the  guardian  has  been 
appointed  by  the  mother,  and  is  only  therefore  a  recommendation 
by  her,  a  mere  declaration  of  what  she  wishes,  and  a  request 
that  a  certain  person  should  undertake  the  charge  of  the  child. 
That  does  not  confer  on  the  party  now  applying  any  legal  right, 
and  this  Court  therefore  will  not  take  any  notice  of  the  appoint- 
ment. The  applicant  therefore  has  not  made  out  his  title  to 
have  the  custody  of  the  child.  If  the  child  is  not  i>roperly 
attended  to,  application  may  be  made  to  the  Court  of  Chancery. 
It  cannot  be  supposed  that  there  is  no  property ;  but,  on  the 
contrary,  it  must  be  presumed  that  there  is ;  and,  in  that  case, 
the  Court  of  Chancery  will  interfere,  and  appoint  a  guardian. 
The  case  of  Ward  v.  St.  Pavl  decides  that  a  father  cannot 
appoint  a  guardian  to  his  own  natural  child ;  but  if  he  does,  and 
the  person  is  a  fit  person,  the  Court  of  Chancery  will  appoint 
the  same  person.  So,  here,  if  the  person  appointed  by  the  will 
of  the  mother  is  a  proper  person,  the  Court  of  Chancery  will 
probably  appoint  him  again ;  but  at  present  he  has  shown  no 
legal  right  to  have  the  custody  of  the  child,  so  as  to  enable  this 
Court  to  interfere.  The  hahecu  corims  must  therefore  be  dis- 
charged, and  the  child  remain  in  the  same  custody  in  which 

it  now  is. 

Rule  discharged  tcithaut  costs. 


^^  SABOUEIN  V.  NEALE. 

1  108  ]  (2  Harriaon  &  WoUaston,  103—109.) 

Where  a  collector  for  the  CommissioDers  of  Sewers  receivee  from  them 
a  warrant  directing  him  to  distrain  and  afterwards  sell  the  goods  of  A., 
he  cannot,  if  he  distrains  the  goods  of  A.*s  tenant,  justify  the  distress  on 
the  ground  of  his  general  authority  of  collector.  Whatever  that  general 
authority  may  be,  it  is  taken  away  in  the  particular  case  by  the  warrant 
directing  him  to  do  a  specific  thing. 

Trespass  for  taking  divers  goods  and  chattels  of  the  plaintiff's 
by  the  defendant.  The  defendant  pleaded  that  the  alleged  tres- 
passes were  done  by  him,  by  the  authority  of  a  certain  Commis- 
sion of  Sewers  for  the  Tower  Hamlets,  under  the  Great  Seal  of 
Great  Britain,  bearing  date  at  Westminster  the  4th  December, 
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1880,  directed  to  certain  Commissioners  therein  named,  for  a  sabourin 
rate  or  tax  assessed  by  the  said  Commissioners,  according  to  the  nealb. 
tenor  and  effect  of  a  certain  Act  of  Parliament  made  in  the  28rd 
year  of  the  reign  of  King  Henry  VIII.,  entitled,  "  The  Bill  of 
Sewers,  with  a  New  Proviso."  That  such  rate  was  duly  made, 
and  that  he  was  appointed  collector  thereof,  and  so  levied. 
Beplication,  de  injuria.  On  this  replication  issue  was  joined. 
It  was  agreed,  that  the  declaration  and  subsequent  pleadings 
might  be  referred  to  as  part  of  the  case.  The  cause  came  on 
for  trial  at  the  Middlesex  sittings  in  Michaelmas  Term,  1884, 
before  Littledale,  J.,  when  a  verdict  was  found  for  the  plaintiff 
for  the  amount  of  the  sum  paid  by  the  plaintiff  to  recover  the 
goods  taken  by  the  defendant,  subject  to  the  opinion  of  the 
Court  on  the  following  case :  One  Horace  Watson  is  the  landlord 
of  several  small  houses  situate  in  Thomas  and  Edward  Streets, 
Bethnal  Oreen,  in  the  jurisdiction  of  the  said  Commissioners  of 
Sewers,  which  are  occupied  by  different  persons  as  his  tenants. 
The  plaintiff  is  the  occupier  of  one  of  the  houses  in  Thomas 
Stireet.  Before  the  seizure  of  the  goods  in  the  declaration  men- 
tioned, certain  persons  were  duly  constituted  Commissioners  of 
Sewers  by  the  Commissioners  in  the  plea  mentioned.  The 
following  documents  were  given  in  evidence  by  the  defendant. 

1st.  The  Commission  of  Sewers  for  the  limits  above-mentioned. 

2nd.  Precept  to  summon  Jury  and  return  of  Sheriff. 

8rd.  Presentment  of  Jury  (the  part  material  to  the  case,  was 
as  follows) : — 

''  And  we  the  Jurors  aforesaid,  upon  our  oaths  aforesaid,  do 
further  present,  that  the  several  persons  whose  names  are  men- 
tioned and  contained  in  the  several  schedules  to  this  our  present- 
ment annexed,  are  owners  or  occupiers  of  lands,  tenements, 
hereditaments,  and  premises,  within  the  several  parishes  of 
St.  Matthew,  Bethnal  Green,  &c.,  in  the  county  of  Middlesex; 
and  that  the  lands,  tenements,  &c.,  held  by  the  said  persons 
respectively,  are  of  the  annual  value  as  set  against  their  respec- 
tive names  in  the  said  several  schedules.  And  we  further 
present,  that  the  said  several  persons  whose  names  are  so 
mentioned  and  contained  in  the  said  schedules,  do  receive 
benefit  or  avoid  damage,  by  the  support,  maintenance,  &c.  of 
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Saboubin 

r. 
Neale. 

[  'lO*  ] 


the  public  ^sewers  within  the  said  Spitalfields  and  Wapping 
level.  And  we  do  present  the  said  schedoles  containing  the 
names  of  owners  or  occupiers  as  aforesaid,  being  thirty-three 
in  number,  as  part  of  this  our  presentment.  In  witness,  &c." 
This  presentment  was  dated  26th  August,  1831,  and  as  forming 
part  of  it,  was  a  schedule,  of  which  the  following  is  an  extract : 


"  Parish  of  St.  Matthew,  Bethnal  Green." 

Owiient. 

OoRupiera. 

D«Mci1ptlon  of 
PremisM. 

Itont- 
al. 

Ownen. 

Oecu- 
plera. 

DeMTJptlon  of 
PremiMa. 

Itont- 
al. 

—  Watson. 

Isaac  Watson. 
Hor.  Watson, 

Do. 

Do. 

Edward  Street, 
3  Houses  at  10/. 

Thomas  Street, 
2  Do.    -      10 
4  Do.   10—12 
1  Do.    -      10 
7  Do.    -      10 

£. 
30 

20 
42 
10 
70 

Isaac  Watson 

Do. 

Do. 
Hor.  Watson. 

Kdw.  St.We8t. 
1  House  at  W. 

Court. 
6Do.    >      8 

Street. 
2  Do.    -     10 
1  Do.    -     10 

£. 
9 

48 

20 
10 

sauciVratVii! 

Richanl  Oliver. 

There  was  a  regular  notice  of  presentment,  and  the  rate  made 
thereon  was  in  the  following  form  : —  , 

''  Sewers,  Middlesex  )     ''A  tax-rate  or  assessment  made  upon 


sex  1^ 

3.      J 


Tower  Hamlets.  J  the  several  owners  and  occupiers  of 
lands,  tenements,  hereditaments,  and  premises,  in  the  several 
parishes  of  St.  Matthew,  Bethnal  Green,  &c.,  &c.,  in  the  county 
of  Middlesex,  being  a  pound-rate  of  9d.  in  the  pound  by  the 
year,  charged  upon  the  several  lands,  tenements,  &c.,  now  or 
late  in  the  tenure  or  occupation  of  the  several  persons  whose 
names  are  contained  in  the  following  pages  of  this  book, 
according  to  the  rents  and  profits  of  the  same,  at  the  annual 
rack-rental  and  value  thereof  respectively,  pursuant  to  a 
decree  of  a  Court  of  Sewers,  holden  for  the  said  limits,  on 
the  28rd  September,  1881,  for  and  towards  the  defraying  the 
charges  and  expenses  of  the  support,  maintenance,  &c.,  of  the 
sewers  of  the  said  level ;  the  works  done,  and  to  be  done,  in  and 
upon  and  about  the  same;  and  the  incidental  expenses  of  the 
said  commission,  which  said  several  persons  following  were, 
amongst  others,  presented  by  a  jury,  duly  summoned  and  sworn 
at  a  Court  of  Sewers  holden  for  the  said  limits  on  the  15th  July 
in  the  said  year,  as  receiving  benefit  or  avoiding  damage  by  the 
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support,  maintenance,  See.  of  the  said  sewers  of  the  said  level ;     saboubin 
which  said  tax-rate  or  asBeBsment  is  as  follows  : —  Neale. 


''  Parish  of  St.  Matthew,  Bethnal  Green." 


Ownen. 

Occiipien. 

DeNcrlption  of 
PreniiwB. 

RanUl. 

Sum  uaened. 

CoUect«d 

—  Wfltson. 
Isaac  Watson. 
Hor.  Watson. 

Do. 

Do. 

Edward  Street. 
Thomas  Street. 
3atl0;.latl2/. 
Richard  Oliver. 

3  Houses  at  10/. 
2  Do.    -     10 

4  Do.  10—12 
1  Do.    -     10 
7  Do.    -     10 

1  Do.    -      9 
6  Do.    -      8 

2  Do.    -    10 
1  Do.    -    10 

£ 
80 
20 
42 
10 
70 

9 

48 

20 
10 

£   s. 
I     2 

0  15 

1  11 
0     7 

2  12 

0  6 

1  16 

0  15 
0    7 

6 
0 
6 
6 
6 

9 

6 

0 
6 

Isaac  Watson, 

Do. 

Do. 
Hor.  Watson. 

EdwanlSt.W^est. 
Court. 

At  8/ 

Street. 


The  sums  thus  assessed  amounted  on  the  whole  to  9L  lis.  3d. 
It  was  proved  by  the  defendant,  at  the  trial,  that  Horace  Watson 
had  paid  the  water-rate  for  all  the  houses  in  question,  and  that 
the  witnesses  had  never  heard  of  the  said  Isaac  Watson ;  but 
.such  evidence  was  objected  to  by  the  plaintiff,  and  the  objection 
was  reserved.  The  house  of  which  Bichard  Oliver  is  stated  to 
be  the  occupier,  in  the  presentment  and  rate,  is  the  house  in 
which  the  distress  was  made.  The  appointment  of  the  defendant 
was  made  by  the  Commissioners  in  the  following  terms :  ''  We 
do  hereby  authorise,  depute,  and  assign  you  the  above-named 
collector,  to  be  gatherer  of  the  tax-rate  and  assessment  contained 
in  the  preceding  pages  of  this  book.  And  these  are,  therefore, 
in  his  Majesty's  name,  to  authorise^  depute,  and  assign  you  the 
said  collector  forthwith  to  ask,  demand,  receive,  collect,  and  get 
in  the  several  sums  of  money,  of  and  from  the  several  persons 
as  they  are  added  to  their  respective  names,  and  are  in  the  said 
rate  contained,  and  to  make  payment  thereof  to  the  Bank  of 
England,  to  the  account  of  this  Commission.  And  in  case  any 
person  or  persons  shall  neglect  or  refuse  to  pay  his,  her,  or  their 
proportion  of  the  said  rate,  upon  demand,  then  you  the  said 
collector  are  to  summon  such  defaulters  to  appear  at  the  Court 
of  Sewers,  to  show  cause  why  they  neglect  and  refuse  to  pay  the 
same,  to  the  end  that  such  further  proceedings  may  be  had 
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sabourin     therein  as  to  law  doth  appertain.     In  witness  whereof  &c. 
NiiALB.       Dated  this  7th  of  October,  1881."    The  summons  to  Horace 
Watson,  to  show  cause  why  he  should  not  pay,  was  in  the 
following  words: — 

"  Sbwebs,  Middlesex,  Tower  Hamlets, 

''  To  Mr.  Horace  Watson.     Spitalfields  and  Wapping  Levels. 

''  By  virtue  and  in  pursuance,  and  for  the  enforcing  of  a  certain 
ordinance  and  decree  of  Sewers,  bearing  date  the  28rd  September, 
1881,  and  made  under  and  by  virtue  of  His  Majesty's  Commis- 
sion of  Sewers  for  the  Tower  Hamlets,  under  the  Great  Seal  of 
Great  Britain,  bearing  date  at  Westminster  the  4th  December, 
1880,  directed  to  certain  Commissioners  therein  named ;  I  being 
duly  deputed  and  assigned  on  this  behalf,  do  hereby  summon 
you  to  be  and  appear  before  His  Majesty's  Justices  and  Com- 
missioners of  Sewers  for  the  Tower  Hamlets,  or  such  of  them  as 
shall  be  then  present  and  acting  under  and  by  virtue  of  the  said 
Commission,  on  Tuesday  the  25th  September,  1882,  at  twelve 
o'clock  at  noon,  at  the  office  of  Sewers,  No.  15,  Great  Alio  Street, 
Goodman's  Fields,  within  the  limits  aforesaid,  at  a  Court  of 
Sewers  then  and  there  to  be  holden,  to  show  cause  why  you 
neglect  and  refuse  to  pay  the  sum  of  9{.  14«.  Sd.  duly  rated  and 
assessed  upon  you,  in  and  by  a  certain  presentment,  inquisi- 
tion, and  assessment  duly  made  by  a  Jury  of  Sewers  on  the 
26th  August,  1831 ;  and  ratified  and  confirmed  by  the  said 
ordinance  and  decree  in  respect  of  certain  lands,  tenements, 
hereditaments,  and  premises  belonging  to  and  occupied  by  you, 
situate  in  the  parish  of  St.  Matthew,  Bethnal  Green,  in  the 
Spitalfields  and  Wapping  level,  within  the  limits  aforesaid,  for 
and  towards  the  charges  and  expenses  of  the  support,  mainte- 
nance, reparation,  reformation,  and  amendment  of  the  sewers 
of  the  said  level ;  the  works  done,  and  to  be  done,  in,  upon,  and 
about  the  same,  and  the  incidental  expenses  of  the  said  Com- 
mission ;  and  why  the  said  Commissioners  should  not,  in  default 
of  such  payment,  decree  and  ordain  from  you  payment  out  of 
[  *106  ]  such  lands,  tenements,  hereditaments,  and  premises,  or  "^make 
and  issue  a  warrant  of  distress  to  levy  the  said  sum  on  your 
goods  and  chattels,  together  with  the  expenses  attendant  thereon. 
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or  take  such  other  proceedings  against  you  as  the  said  Gommis-     saboubik 
sioners  shall,  in  their  discretion,  think  fit,  and  pursuant  to  the       neale. 
said  Commission,  and  the  provisions  of  the  statute  in  such  case 
made  and  provided.    If  you  do  not  attend,  the  said  Commis- 
sioners will  proceed  against  you  as  if  you  had  appeared.    Dated 
this  19th  September,  1882. 

''  Please  to  bring  this  summons  with  you. 

(Signed)     "  Thomas  Neale,  Collector." 

A  letter  of  the  date  of  the  27th  March,  1832,  written  by  the 
said  Horace  Watson,  was  put  in ;  and,  after  objection,  admitted 
by  the  Judge,  subject  to  the  objection.  The  plaintiff  was  dis- 
trained upon  for  91.  14«.  Sd.  on  the  12th  April,  1838,  the  same 
being  the  amount  claimed  in  respect  of  all  the  houses  assessed 
as  the  property  of  the  said  Horace  Watson.  The  plaintiff  then 
put  in  the  warrant  under  which  defendant  seized  the  goods  of 
the  plaintiff,  which  recited,  that  "  Horace  Watson  was  duly  rated 
and  assessed  in  the  sum  of  92.  14«.  Sd.  in  respect  of  certain 
lands,  tenements,  Sec.  held  by  him,  situate  in  the  parish  of 
St.  Matthew,  Bethnal  Green,  in  the  Spitalfields  and  Wapping 
level,  within  the  Tower  Hamlets,  for  and  towards  the  charges 
and  expenses  of  the  support,  maintenance,  &c.  of  the  sewers  of 
the  said  level ;  the  works  done,  and  to  be  done,  in,  upon,  and 
about  the  same,  and  the  incidental  expenses  of  the  said  Com- 
mission ;  and  that  it  appeared,  upon  the  oath  of  Thomas  Neale, 
collector  of  the  said  rate  and  assessment  for  the  said  level,  that 
demand  hath  been  made  for  the  said  sum  of  the  said  Horace 
Watson,  but  that  the  said  Horace  Watson  hath  neglected  and 
refused  to  pay  the  same,  and  that  the  same  still  remains  due 
and  unpaid.  And  whereas  it  hath  been  duly  proved  to  us,  that 
the  said  Horace  Watson  hath  been  duly  summoned  to  show 
cause  why  he  hath  neglected  and  refused  to  pay  the  said  sum, 
and  why,  in  default  of  such  payment,  he  should  not  be  pro- 
ceeded against  according  to  law;  but  the  said  Horace  Watson 
hath  not  appeared  in  pursuance  of  such  summons,  and  hath  not 
shown  any  good  and  sufficient  cause  why  the  said  sum  should 
not  be  paid.  These  are,  therefore,  in  His  Majesty's  name,  to 
will  and  require  you  forthwith  to  make  distress  for  the  said  sum 
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Saboubik  of  92.  14s.  3d.  of  the  goods  and  chattels  of  the  said  Horace 
NeIle.  Watson;  and  if  within  the  space  of  five  days  next  after  the 
making  of  the  said  distress,  the  said  sum  of  91.  14m.  Sd.,  together 
with  the  reasonable  costs  and  charges  of  taking  and  keeping  the 
said  distress,  shall  not  be  paid,  that  then  you  do  sell  the  said 
goods  and  chattels  so  by  yon  distressed,  and  levy  the  said  som 
of  9L  14«.  8d.,  and  the  reasonable  costs  and  charges  of  keeping 
the  said  distress  and  sale  thereof,  <&c.,  and  that  yon  restore 
the  overplus,  &c.  to  the  said  Horace  Watson  upon  demand ;  and 
if  no  such  distress  can  be  had  and  taken,  then  yon,  the  said 
Thomas  Neale,  are  hereby  required  to  certify  the  same  to  us,  to 
the  end  that  such  further  proceedings  may  be  had  therein  as  to 
law  doth  appertain.  Given,  &c.  this  12th  February,  1888." 
This  warrant  was  duly  signed  and  sealed  by  the  Commissioners 
therein  named.  A  notice  of  the  distress  was  also  put  in.  Several 
questions  were  intended  to  be  raised  on  this  case,  but  as  the 
judgment  of  the  Court  was  confined  to  the  single  point,  that  the 
L  *107  ]  docuinents  set  out  in  the  case  showed  a  special  ^authority  to 
have  been  conferred  on  the  collector,  which  special  authority,  it 
was  admitted,  he  had  exceeded,  unless  he  could  justify  under  his 
general  authority  as  collector :  the  report  of  the  arguments  has 
been  confined  to  that  point. 

Kelly,  for  the  plaintiff : 
Even  if  it  is  assumed,  that  the  collector  might,  on  the  authority 
of  Gallis  on  Sewers  (i),  upon  his  general  authority  as  collector, 
distrain  without  a  warrant,  (which  is  positively  denied,)  it  is 
clear  that  he  cannot  justify,  on  that  general  authority,  when  he 
has  received  a  warrant.  His  general  authority  as  collector  is 
then  restrained  by  the  specific  terms  of  the  warrant.  Here  he 
had  a  warrant,  which  directed  him  to  distrain  upon  the  goods  of 
Mr.  Horace  Watson,  and  to  sell  the  same  in  default  of  payment* 
He  has  not  obeyed  either  of  these  directions.  The  defendant 
cannot  here  justify  what  he  has  done  under  the  issue  taken  upon 
the  replication,  for  that  replication  only  puts  the  defendant  upon 
the  proof  of  his  plea  ;  and  the  justification  in  the  plea  is  under 
the  special  authority  given  him  by  the  Commissioners,  which 
authority  he  has  not  followed. 

(1)  Page  180,  of  the  old  edition ;  214,  of  the  8vo  edition. 
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Sir  W.  Follett,  for  the  defendant :  Saboubin 

r. 

It  is  clear  that  a  collector  of  sewers-rate  may  distrain  by  virtue  Nealk. 
of  his  general  authority.  The  passage  already  cited  from  Callis 
on  Sewers,  proves  that  position.  In  another  place  the  same 
doctrine  is  supported.  In  speaking  of  the  sale  of  goods  seized, 
Mr.  Callis  takes  a  distinction  between  distraining  and  selling 
goods,  and  says,  ''the  bailiffs  who  distrain  cannot  ex  officioy 
without  a  special  warrant  first  directed  to  them  for  that  purpose 
from  the  Commissioners,  make  sale  of  goods  distrained  (i)." 
The  restriction  here  said  to  exist,  as  to  the  power  of  the  collector 
to  sell  without  a  warrant,  shows,  that  at  that  time  it  was 
considered  clear  law  that  he  might  distrain  without  such  an 
authority.  If,  at  the  time  of  the  distress,  there  was  a  good 
right  to  distrain  at  all,  that  is  sufficient.  It  is  clear,  that,  at  all 
events,  the  defendant  might  distrain  the  plaintiff's  goods  for  so 
much  of  the  rate  as  was  assessed  upon  the  house  inhabited  by 
the  plaintiff.  The  verdict,  therefore,  must  be  entered  for  the 
defendant,  for  he  was  justified  in  distraining  for  7«.  6c{. ;  and 
the  question  raised  on  this  record  is  not  as  to  the  amount  of  the 
distress^  but  as  to  the  right  to  distrain.  If  he  is  justified  as  to 
the  distress  for  the  7«.  6d.,  he  is  justified  as  to  the  whole ;  for, 
having  entered  upon  a  good  title,  he  may  justify  all  he  has  done 
as  done  under  it ;  Lucob  v.  NockelU  (2). 

(Pattbson,  J. :  How  did  you  prove  your  plea  ?) 

By  showing  the  appointment  of  the  collector. 

(Patteson,  J. :  That  is,  by  showing  an  appointment  of  him  to 
collect  this  particular  rate,  and  limiting  his  authority  as  to  the 
rate,  and  the  person  from  whom  it  was  to  be  taken.  It  cannot 
be  said,  that  the  Commissioners  cannot  prevent  the  collector 
from  distraining  upon  any  particular  individual.  Have  they  not 
done  so  here  ?) 

No :  they  have  in  the  ordinary  way  directed  the  collector  to  levy 
on  the  person  assessed,  but  that  is  an  enabling  not  a  restraining 
direction ;  and  the  collector's  general  authority  will  enable  him 
to  distrain,  though  it  may  not  to  sell  the  goods  of  a  stranger  on 
(1)  CqIUs  on  Sewers,  192.  (2)  29  E,  E.  721  (1  CI.  &  Fin,  438). 
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Saboubin     the  land  assessed ;  Callis,  185 — 192.    This  rate  is  a  charge  on 
Nbale.      Ifti^dy  R^^  V.  Adames  (i) ;  and,  being  so,  any  goods  found  *on  the 
[  *108  ]       land  may  be  distrained  to  satbfy  it,  under  the  general  authority 
of  the  person  appointed  to  collect  the  rate. 

Kelly,  in  reply : 

The  judgment  of  the  Court  must  be  for  the  plaintiff.  The 
distress  is  altogether  illegal.  No  part  of  it  can  be  supported. 
Whatever  may  be  the  general  power  of  the  collector,  it  is  dear, 
that  in  this  instance  he  derives  all  his  power  from  two  docu- 
ments, which  are  now  before  the  Court.  It  is  impossible  to  say 
that  they  gave  him  any  authority  to  distrain  the  goods  of  the 
plaintiff.  The  case  of  Lucas  v.  Nockelis,  therefore,  does  not  in 
the  least  degree  apply  to  this  case. 

Lord  Denman,  Ch.  J. : 

The  facts  before  us  might  have  raised  some  important 
questions  for  the  future  government  of  the  Commissioners  of 
Sewers,  and  of  persons  liable  to  pay  rates.  On  the  one  hand, 
it  is  desirable  that  the  Commissioners  should  not  be  defeated 
in  their  duty,  and  prevented  from  recovering  rates  which  are 
properly  due;  while,  on  the  other,  it  is  equally  desirable  that 
individuals  should  not  be  charged  much  beyond  what  they  are 
legally  liable  to  pay.  But  this  case  is  stated  in  such  a  way  as 
not  to  raise  a  point  of  any  consequence  at  all,  except  so  far  as  to 
prevent  persons  from  justifying  under  circumstances  which  give 
the  appearance  of  a  justification,  but  which  in  reality  afford  none 
at  all.  It  is  found  that  the  plaintiff  was  distrained  upon  for  the 
sum  of  91.  14s.  Sd.  due  from  Mr.  Horace  Watson,  and  a  warrant 
was  issued  to  levy  that  sum.  That  is  under  the  statute  of  Anne, 
under  which  the  warrant  could  not  be  issued  to  authorise  a 
seizure  of  the  goods  of  the  plaintiff,  but  of  those  of  Mr.  H. 
Watson.  The  first  question  then  is,  did  this  defendant  receive 
that  warrant  from  the  Commissioners  ?  It  appears  that  he  did ; 
and  that  they  appointed  him  the  collector,  and  used  large  and 
extensive  terms  in  giving  him  his  authority ;  in  which  it  is  said 
must  be  included  the  power  to  distrain  upon  the  premises.    But 

(I)  38  B.  B.  223  (4  B.  &  Ad.  61). 


VOL,  XLra.]     1886.    K.  B.     2  HAE.  &  WOL.  108—109.  881 

I  am  not  aware  that  the  appointment  of  a  collector  by  Com-  Sabourin 
miBsioners  of  Sewers,  does  necessarily  include  the  power  of  nealk 
distraining  goods  for  payment  of  the  sewers-rate.  It  would 
require  stroqger  authority  than  the  opinion  of  any  text  writer, 
that  he  has  any  such  general  power.  The  authority  given  him 
here  by  the  Commissioners  is  to  receive  from  each  person  the 
sum  of  money  set  against  that  person's  name.  But  whatever 
authority  he  might  have  to  levy  on  Watson,  he  has  none  to  levy 
on  a  person  who  does  not  fall  within  the  description  of  those 
declared  liable  to  the  payment  of  these  rates.  His  general 
authority,  whatever  it  may  be,  is  here  expressly  limited  by  the 
terms  of  his  warrant.  This  is  the  short  answer  to  the  argument 
derived  from  his  general  character  of  collector,  and  to  me  it 
appears  decisive  of  the  present  case. 

LiTTLBDALH,  J.  : 

In  this  case  the  plaintiff  is  entitled  to  judgment.  The  warrant 
is  only  an  authority  to  take  the  goods  of  Mr.  Watson.  I  do  not 
say  that  the  collector  may  not  have  such  a  warrant  as  would 
authorise  him  to  take  the  goods  of  the  plaintiff,  but  that  such  a 
warrant  was  not  given  in  this  case.  What  was  done  here  as  if 
under  the  warrant  cannot  be  justified  by  it.  But  then  it  is  said, 
that  the  character  of  the  collector  authorises  him  to  make  the 
distress,  though  not  to  sell  the  goods.  How  is  this  authority 
proved  ?  He  is  proved  to  be  a  collector,  and  to  have  a  general 
authority  with  respect  to  demanding  the  sums  in  question — ^he  is 
to  summon  persons  to  attend  at  *the  next  Court.  Watson  was  [  •loo  } 
summoned,  but  did  not  attend.  Has  the  collector  a  right,  by 
virtue  of  his  ofBce,  to  do  more?  The  general  authority  of  the 
defendant  is  disproved  by  the  circumstance  of  the  Commissioners 
giving  him  a  special  warrant  to  make  a  distress.  But  then  it  is 
said,  that  it  must  be  taken  that  what  he  had  done  had  been  done 
under  the  general  authority  given  him  by  the  appointment  of 
him  by  the  Commissioners ;  but  they  have  done  nothing  which 
compels  us  to  consider  him  as  vested  with  a  general  authority  to 
distrain ;  for  in  fact  they  gave  him  a  special  authority,  which 
itself  did  not  enable  him  to  do  what  he  has  done.  Then  it  is 
said,  that  he  may  defend  himself  upon  the  principle  of  the  rule 
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Babourdi  as  laid  down  in  Lticas  v.  Nockells.  I  admit  the  fall  aathority  of 
Nejlue.  vhat  was  decided  in  the  House  of  Lords  in  that  case — that  yon 
may  seize  under  one  aathority,  and  justify  under  another.  But 
the  jury  here  found  that  the  seizure  was  under  and  by  virtue  of 
the  warrant.  Though  there  might  be  an  authority  to  seize,  that 
finding  does  not  show  that  the  warrant  which  they  found  to  be 
the  instrument  under  which  he  seized,  was  such  an  authority. 

Pattbson,  J. : 

It  is  said  in  this  case,  that  a  serious  and  important  question  was 
intended  to  be  raised  by  the  Commissioners  of  Sewers  for  the 
Tower  Hamlets,  and  that  this  question  was,  whether  a  number 
of  small  houses,  happening  to  be  in  the  possession  of  one  land- 
lord, the  Commissioners  can  rate  the  landlord,  and  distrain  on 
any  one  of  the  tenants  for  a  rate  made  on  the  whole  of  the 
property  ?  and  perhaps,  also,  the  further  question  whether  any 
officer  of  the  Commissioners  has  a  general  power  virtute  officii 
to  distrain  ?  This  is  said  to  be  their  intention,  and  they  set 
about  effecting  it  in  the  most  extraordinary  way  in  which  any 
person  in  this  world  ever  did  set  about  such  a  business.  (His 
lordship  here  went  through  all  the  statements  in  the  case,  and 
all  that  had  been  done  by  the  Commissioners.)  They  appoint  a 
collector,  and  instead  of  giving  him  the  authority  which  he 
might  have  under  the  statute  of  Henry  YIII.,  they  direct  him  to 
collect  money  from  the  persons  named  in  that  particular  rate. 
They  give  him  a  special  authority  alone.  Expressio  unius  est 
exclmio  alterius.  If  they  choose  only  to  give  him  an  authority 
to  receive  and  pay  over»  he  can  have  no  authority  to  distrain. 
What  is  the  next  thing  ?  Mr.  Horace  Watson  is  summoned — ^he 
does  not  appear — then  a  warrant  goes  to  the  same  person,  to 
distrain  his  particular  goods,  and  to  sell  them.  That  is  under 
the  statute  of  Anne,  which  only  gives  them  power  to  issue  such 
a  distress  against  the  persons  whose  names  are  placed  in  the 
rates.  The  collector  has  not  any  general  authority  except  under 
that  instrument  which  appointed  him  collector — that  is,  an 
authority  only  to  demand  and  receive,  and  not  to  distrain.  The 
special  warrant  of  distress  is  to  seize  the  goods  of  Horace 
Watson,  and  yet  the  collector  takes  those  of  the  plaintiff.     The 
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justification  is  not  in  any  way  made  out,  and  judgment  must  be     sabourin 
for  the  plaintiff.  NbI'le. 


Williams,  J.,  concurred. 


Judgment  for  the  plainti^. 


CLAEKE  V.  OWEN. 

(2  Harrison  &  Wollaston,  324—325.) 

1.  A  cause,  in  which  there  were  several  issues,  was  referred  to  arbitra- 
tion, the  costs  to  abide  the  event.  The  arbitrator  awarded  on  each  issue 
separately,  and  partly  for  each  party,  but  gave  no  direction  for  entering 
a  verdict  or  a  nolle  prosequi :  Held,  that  the  award  was  sufficiently  final, 
so  that  the  costs  could  be  taxed. 

2.  He  also  awarded  that  the  defendant  should  pay  a  certain  sum, 
'*  together  with  the  costs  of  the  suit  and  reference,  so  far  as  they  shall 
have  boen  taxed  by  the  proper  officer  on  the  7th  Nov. : "  Held,  that  this 
was  not  an  award  of  what  costs  were  to  be  paid,  but  only  as  to  the  time 
when. 

This  was  an  action  of  assumpsit,  and  the  declaration  consisted 
of  three  counts.  The  defendant  pleaded  non  assumpsity  and  also 
pleas  of  payment  and  set-off  to  each  count,  on  which  pleas  seven 
issues  were  joined.  Before  trial,  the  cause  and  all  matters  in 
difference  were  referred  to  an  arbitrator,  the  costs  of  the  suit  and 
of  the  reference  to  abide  the  event.  The  arbitrator  found  the 
first  issue  for  the  plaintiff,  and  then  found  separately  on  each  of 
the  Qther  issues  on  the  pleas  of  payment  and  of  set-off,  and 
partly  for  the  plaintiff  and  partly  for  the  defendant  on  each  of 
them.  He  then  awarded  that  the  defendant  should  pay  the 
balance  due  to  the  plaintiff  of  59{.  lis.  9d.,  **  together  with  the 
costs  of  the  suit  and  reference,  so  far  as  they  shall  have  been 
taxed  by  the  proper  officer,  on  the  7th  day  of  November."  He 
also  found  that  there  was  no  other  matter  in  difference.  He 
gave  no  directions  for  entering  a  verdict  on  the  issues,  or  a 
noUe  proaeqtiiy  or  a  discontinuance.  A  rule  having  been  obtained 
to  set  aside  the  award,  or  so  much  of  it  as  ordered  the  payment 
of  the  costs  of  the  suit,  on  the  ground  of  excess  of  authority  in 
the  arbitrator,  and  of  the  award  not  being  final, 

J.  J.  WiUiains  showed  cause : 
The  excess  of  authority  complained  of,  is,  that  as  the  costs  are 


1836. 

Bail  Ctmrt. 
/  [  324  ] 


B.B. — VOL.  XLVII. 


68 


88i  1836.    K.  B.     2  HAR.  &  WOL.  824—825.         [r.r. 


clakke  by  the  reference  to  abide  the  event,  by  the  award  the  arbitrator 
OwEM.  has  directed  the  defendant  to  pay  the  whole,  although  on  some 
of  the  issues  he  has  found  partly  for  the  defendant.  The  direc- 
tion, however,  as  to  the  costs,  is  merely  a  direction  of  the  time 
when  the  defendant  is  to  pay  them  ;  and  it  leaves  it  open  to  the 
Master  to  tax  them  as  he  sees  fit,  according  to  the  event  of  the 
cause.  As  to  the  award  not  being  final,  the  arbitrator  had  no 
power  to  enter  a  verdict.  Having  found  separately  on  each  issue, 
and  awarded  how  much  the  defendant  was  to  pay,  and  that  there 
was  no  other  matter  in  difference,  he  has  awarded  all  that  he 
could ;  and  by  the  separate  finding  on  each  issue,  the  Master  is 
enabled  to  tax  the  costs  accordingly.  The  case  of  Hutchinson  v. 
Blackwell  (i)  shows  that  the  arbitrator  had  no  authority  to  order 
a  verdict  to  be  entered. 

Addison,  contra  : 

The  order  on  the  defendant  to  pay  the  costs  is  not  merely  as  to 
the  time  when  they  are  to  be  paid,  but  is  a  direction  to  pay  ''  the 
costs  of  the  suit,"  which  must  mean  the  whole  costs  of  the  suit ; 
and  the  arbitrator  has  thereby  exceeded  his  authority.  The 
award,  moreover,  is  not  final.  It  is  true  the  arbitrator  could  not 
direct  a  verdict  to  be  entered,  but  he  might  have  ordered  a  judg- 
ment by  confession  to  be  entered  for  the  plaintiff  as  to  part,  and 
^  noUe  prosequi  as  to  the  rest.  By  leaving  the  cause  as  he  has 
done,  there  is  no  legal  event  of  it  by  which  the  Master  can  tax 
the  costs.  In  the  case  of  Nonns  v.  Daniel  (2)  it  was  held,  that 
an  award  that  the  plaintiff  had  a  good  cause  of  action  on  five  out 
of  eight  counts,  and  that  no  further  proceedings  should  be  had 
in  the  action,  was  bad,  as  there  was  no  event  to  authorise  the 
taxation  of  costs  on  three  of  the  counts. 

[  *325  ]  (CoLBRiDGB,    J. :  *The   case   of   Dibben    v.    The  Marquis  of 

Anglesea  (3),  is  an  authority  against  this  rule.) 

In  re  Leeviing  and  Feamley{fy  is,  however,  an  equally  good 
authority  in  support  of  it. 

(1)  8  Bing.  331;  1  Moore  &  Soott,  (3)  10  Bing.   569;     2  Or.  ft  M. 
613 ;  1  Dowl.  P.  0.  267.  722  ;  4  Tyr.  926. 

(2)  38  B.  R  530  (10  Bing.  507 ;  (4)  39  B.  B.  516  (5  B.  &  Ad.  403; 
4  Moore  &  Scott,  383 ;  2  Dowl.  P.  0.  2  N.  &  M.  232). 

798). 
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CoLEBiDOEy  J. :  Clarke 

V, 

I  think  this  rule  must  not  be  made  absolute.  On  the  first  Owen. 
point  I  have  no  doubt  whatever.  By  the  reference,  the  costs  of 
the  suit  and  of  the  reference  were  to  abide  the  event,  and  the 
words  of  the  award  are,  '*  I  award  that  the  defendant  shall  pay 
to  the  plaintiff  the  sum  of  591.  lis.  9d.,  together  with  the  costs 
of  the  suit  and  reference,  so  far  as  they  shall  have  been  taxed  by 
the  proper  officer,  on  the  7th  day  of  November."  I  do  not  think 
that  in  that  award  the  arbitrator  takes  on  himself  to  direct  any- 
thing as  to  what  costs  are  to  be  taxed,  but  he  only  directs  as  to 
the  time  when  they  are  to  be  paid.  I  think,  therefore,  that  that 
point  is  not  substantiated.  On  the  other  point  I  had  at  first 
some  doubt,  but  as  the  arbitrator  has  found  distinctly  on  each 
issue,  I  think  that  to  be  the  legal  event,  and  that  it  entitles  the 
Master  to  tax  the  costs  of  the  reference,  and  also  the  costs  of 
the  suit  accordingly.  The  arbitrator  had  no  power  to  enter  a 
verdict.  The  rule  therefore  must  be  discharged,  but  I  shall 
direct  nothing  about  the  costs,  and  they  will  then  be  costs  in 

the  cause. 

Rtde  diacliarged. 
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'"".J  retained  on  list.    B.  y.  Mayor  0/ Harwich         .        .        .        .     '   .     792 

3.  Corporate    property  —  Improper    disposition    of  ftinds  — 

repre-           Personal    liability  of    members   concurring   in    transfer — Parties 
.  ^  AU.'Qen,  v.  Wilson 1^3 

IfiDce  COSTS.   5<rc Arbitration,  3;  Mortgage,  2,  5;  Practice,  1,  2;  Solicitor. 

f  3i;i 

COVEir ANT  —  Breach  of  —  Restrictive  covenant  —  Notice.  Bee 
Cm-  Vendor  and  Purchaser,  1. 

Ijj  ^^ 

OBIMIirAL  LAW— Forcible  entry  and  detainer— Refusal  to  award 
restitution — Discretion  of  Judge — Mandamus,    A  v.  Harland       ,    739 

CBOWN— Grant  by— Presumption  of.    See  River. 

DEFAMATION- 1.  Libel— Newspaper  report  of  judicial  proceed- 
«/•  ings- Fair  comment— Distinct  allegation— Justification.  Cooper  v. 
**  Lawson 713 

2. Statement  that  married  man  with  family  had  former 

oi  wife    living — Criminal    information — Imputation  of  illegitimacy — 

1  Protection  of  family — Status  of  parties  concerned.    R,  v.  Gregory    789 

]j  DISCOVERY— 1.  Action  against  English  partner  of  firm  carrying 

on  business  in  foreign  country— Production  of  books  in  possession  of 

f  partners  abroad.    Martineauy,  Cox 475 

'                   — ^ —  2.  Bank  books — Subpoena  to  partner  to  produce  bank  books — 
Subpoena  not  precise.     Att.'Oen,  v.  Wilson 30d 

3.  Marine  insurance — Policy  on  goods — Doubt  as  to  existence 

of  goods  insured.    Janson  v.  SolarU 374 

4.  Proceedings  in  Foreign  Court — ^Demurrer.   Bent  v.  Young    206 

5.  Suit  by  judgment  creditor— Production  of  bills  of  sale  and 

assignments  under  which  property  claimed— Abstract  of  documents 
set  out  in  answer.    Neaie  v.  Latiiner 413 

6.  Suit  for  tithes — Action  by  rector  against  lord  of  manor — 

Private  documents,  court  rolls  and  maps  not  constituting  title  to 
manor.     Knight  v.  Marquis  of  Waterftird 330 
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DISTRESS— I.  Abuse  of— Putting^  ftnimalg  distrained  into  muddy  V 

pound.     Wilder  v.  Speer 656 

2.  For  rates — Collector— Direction  to  distrain  on  groods  of  A.  Dip 

— Distraint  on  g^oods  of  A. 's  tenant — Justification — OeneriJ  authority 
of  collector.     Saboun'n  v.  Neale 822 

ECCLESIASTICAL  LAW— 1.  Church  rate  —  ITon-payment  — 
Disputing'  validity  of  rate — Practice — Prohibition — ^Amendment  of 
libel — Addition  of  further  facts.     Blunt  v.  Hanvood        .        .        .    668 

2.  Repairs  to  church — ^Vestry  meeting— Confirmation  of        I  ^ 

plans  at  next  meeting — Resolution  to  borrow  money  on  church  rates  -^ 

— Notice  of  resolution.     Blunt  v.  Hanvood 668 

3.  Statutory  direction  to  vestry  to  levy  rate — Mandamus. 

R.  V.  8t,  Margaret,  Leicester 772 

4.  Churchwarden— Election — ^Validity— Poll  taken  with  closed 

doors — Mandamus,    R.  v.  St,  Mary,  Lambeth 613 

t 

5.  Suit  by  churchwardens  —  Proceedings   to    restrain.  \ 

person  from  pulling  down  churchyard  wall — Jurisdiction — Parties 
to  action.     Marriott  v.  Tarpley 241 

6.  Next  presentation,  sale  of— Specific  performance — Lapse — 

Injunction  against  Bishop.     Nicholson  v.  Knapp      ....     255 

EJECTMENT— Title,  evidence  of— Deed  of  one  of  lessors  of 
plaintiff— Declarations  of  cestui  que  trust  for  life.     Doe  v.  Wainitiright 

705 

ELECTION.     See  Will,  14. 

EaUITABLE  ASSIGNMENT.     See  Assignment. 

ESTATE  —  Estate  for  life  —  Lease  for  lives— Renewal— Notice. 
Wthh  V.  Luyar 407 

ESTOPPEL.     See  Vendor  and  Purchaser,  1. 

EVIDENCE— 1.  Bill  of  exchange- Alteration — Evidence  as  to  time 
of  alteration.    Knight  y.  Clements 563 

2.  Legitimacy,  presumption  of— Evidence  to  rebut  presump- 
tion —  Wife  separated  from  husband  and  living  in  adtdtery — 
Declarations  of  husband.    Morris  v.  Davies 50 

3.  Documentary — Boundary  of  manor— Verdict  of  jury  sum- 
moned under  commission  from  Duchy  Court.     Brisco  v.  Lomaxr.    .     549 

4.  lyectment — ^Deed  of  one  of  lessors  of  plaintiff- 
Declarations  of  ce^^ut  </i£«^nM^  for  life.   Doe  V.  Wai?i  Wright .        .        .     705 

5.  Documents  more  than  thirty  years  old  —  Marriage 

settlement—  Custody — Proof  of  execution.    Doe  v.  Samples    .  528 

6.  Highway,  dedication  of— Dedication  a  mere  licence 

to  use — Public  meeting  to  consider  repair — Paper  signed  at  public 
meeting  by  many  since  dead  stating  that  way  was  not  a  public 
highway.     Barradough  y.  Johnson 506 
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— "?    jEvixiElTCS— 7.  I>ocumentar7— Pedigrree-r-Descent    of   a   title  of 

honour— Heirs  male^Heirs  general — ^Appearance  by  counsel — ^I«ords' 

Journals— Betum  to  Boyal  Commission — ^Entries  in  family  missal — 

=    Copy  of  record,  how  Terifled.     Slane  Peerage 14 

8. PeeragOi  claim  to — ^Evidence  of  creation — State- 
ments of  contemporary  historians  —  Inscription  in  churchyard — 
Funeral  certificate.     Vaux  Peerage 105 

— '  9. Lost  patent — ^Document  under  great  seal  of  Scot- 
land produced  from  muniments  by  heir  of  entail  of  family  estates — 
Omission  to  prove  creation  and  limitation  of  one  of  several  dignities 

^  claimed— Presumption  of  descent  from  same  ancestor  with  other 
dignities.     Huntly  Peerage 88 

_       10.  Production  of  documents — ^Bank  partner— i5u5/Mma  to 

produce  bank  books — ^Language  of  $ubpcena  too  general.  Att.-Oen, 
▼.   WiUon 805 

—'  11.  Missing  document  —  Search  for  original  —  Objec- 
tion to  production  of  copy — Time  for  making  objection.  WilliafM 
V.  Wilcox 595 

12.  Public  document— Official  book— Register  of  attend- 
ances kept  by  medical  officer  of  union.    Merrick  v.  Walcley   .        .    544 

13. Indictment  for  non-repair  of  bridge — Record  of 

presentment  in  time  of  Sdward  m.— Grant  of  pontage  and  writ  of 
Privy  Seal  authorizing  grant  dated  20  Sdw.  m.— Admissibility  on 
behalf  of  present  defendants.    R,y.  Button 640 

14.  Will  —  Oompetency  of  testator— Letters  written  to 

testator  by  third  persons  since  deceased  and  found  among  his  papers 
— Whether  admissible  in  evidence — Proof  of  letters  having  been 
acted  on.     Wright  v.  Tatham 136 

SXBCX7T0R  AND  ADMINISTRATOR— 1.  Discretion— Oharge  of 
del>ts — Power  to  sell  or  mortgage  real  estates— Discretion  to  be 
exercised  fairly.     Thomas  v.  Att,-Qen 451 

2.  Executor  acting  but  not  proving  will,  answerable  only  for 

what  he  actually  receives.    Lowry  v.  Fulton 188 

8.  One  executor  a  partner   of  testator  —  Bill  by  residuary 

legratees  against  executors  for  account  of  partnership  transactions. 
Crttpper  ▼.  Knapman 426 

4.  Probate— Administration  with  will   annexed  granted  to 

Attorney  of  executor — ^Attorney  represents  testator  during  life  of 
executor  only.     Suwerkrop  v.  Day 676 

S'ISHERY— Obstruction  of  river  by  weir  appurtenant  to— Crown 
grtLUt  before  time  of  Edward  I. — Presumption  of  grant.  WiUiaina  y. 
im/ctxr 595 

S'ORCIBLE  ENTRY.    See  Criminal  Law. 

S*OSXIGN  JUDGMENT— Enforcement  of— Right  of  Court  appealed 
^o  to  inquire  into  validity  of  Judgment.     Don  v.  Lippmann  .  1 
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FRAUD  AND  KISSBPBESENTATIOir— 1.  XisMpreMntation  as 
to  credit^O  Oeo.  IV.  c.  14,  s.  6.     Stwun  y.  Phillipt        .        .        .    620 

2.  Oompany— Fraud  by  directors—Fictitious  balance-sheets — 

Endeavour  to  keep  up  price  of  shares.     Staiubank  v.  FemUy  .    313 

3.  Property  acquired  by  fkraud — Grant  of— Oraat  intended  to 

defeat  equitable  riig^ht  to  relief.    Murley  v.  Sherrtn  .    720 

4.  Purchase  of  share  in  patent — Kisrepresentation  by  one 

seller— Return  of  purchase-money— Liability    of  innocent  seller. 
Lovell  V.  Hick9 335 

5.  Solicitor  and  client — ^Purchase  by  solicitor  from  client  of 

estate  not  in  possession — Under  value — ^Undue  influence — Kainten- 
ance.    Jcnes  v.  Thoma$ 449 

GAMB — Trespass  in  search  of — Information  —  Person  making 
complaint.    MidleUm  v.  QaU 532 

GRAKTy  by  Crown— Presumption  of.    8ee  River. 

HABEAS  CORPUS.    See  Infant,  I. 

HIGHWAY— 1.  Repair— Liability  by  prescription  to  repair  brid^ 
— Presumptive  liability  to  repair  adjoining  highway.  R,  ▼.  Mayor  of 
Lincoln 484 

2.  Bridge— Indictment — ^Evidence.  R*  v.  SuiUm        .    640 

3.  Reputation,  Evidence  of— Public  meeting  to  consider 

repair —Paper  signed  at  meeting  by  many  since  dead  stating  that 
way  was  not  a  public  highway.    Barradough  v.  Johnwn        .  506 

4.  Dedication— Intention  of  owner.  Evidence  of.    Barra- 

dough  Y.  Joliiuon 506 

HUSBAND  AND  WIFE— 1.  Action  against  wife  for  goods  sold— 
Plea  of  coverture — Promise  to  pay — Consideration— Pleading.  M^yer 
y,Haworth 635 

2.  Separation— Child  bom  during  separation — Access— Wife 

living  in  adultery — Presumption  of  legitimacy— Evidence  to  rebut 
presumption.     Morris  v.  Daises 50 

INFANT— 1.  Guardianship— Illegitimate  child— Power  of  mother 
to  appoint  guardian — Habeas  Corpus,    Ex  parte  Qlover     .        .        .818 

2.  Legitimacy— Presumption— Evidence.      See  Husband  and 

Wife,  2. 

INJUNCTION.  See  Ecclesiastical  Law,  5,  6 ;  Ship  and  Shipping,  2 ; 
Statute,  I. 

INSURANCE  (KARINE).     See  Discovery,  3. 

JURISDICTION.     See  Ship  and  Shipping,  2. 

LANDLORD  AND  TENANT— 1.  Breach  of  covenant— Forfeiture 
— Omission  to  insure — Proof  of  omission.     Dae  v.  Whitehead        .    660 
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LAKDLOKB  AKD  TENANT— 2.  Breach  of  covenant— Non-pay- 
ment of  rent — Bays  of  payment — Whether  rent  payable  in  advance. 
Hiipkins  V.  Ilehnore 631 

3.  Claim  for  rent — Surrender  of  tenancy — Parol  contract — 

Delivery  up  of  poMession — Executed  contract.     Oore  y.  Wright  .    520 

4.  — ^  Goal  mine — Defects  in  mine.     See  Mine. 

LANDS  CLAUSES  ACTS— 1.  Purchase  of  lands— Costs— Applica- 
tion to  Court  to  have  purchase -money  applied  in  discharge  of  incum- 
brances.    Ex  parte  Trafford 451 

2.  Canal    Company — Construction   of  canal — Deviation 

firom  line  authorized.    Lee  v.  Milner 463 

3.  Compensation — Cer/f'oran,  writ  of —Application  to  quash 

inquisition — ^Amount  of  compensation — Notice  to  treat.  R.  v.  SoiUh 
Holland  Drainage  Committee 618 

LEASE  FOB  LIVES.     See  Tithes. 

LEGACY  DUTY.     See  WiU,  22. 

LIBEL.     See  Defamation. 

LICENSING— Immemorial  usag^e  of  the  Vice-Chancellor  of  the 
University  of  Cambridge  to  grant  ale-house  licences  within  the 
borough  of  Cambridge.    M,  y.  Archdall 583 

LIMITATIONS,  STATUTE  OP— 1.  Acknowledgment,  conditional 
or  unconditional — ^Letter  implying  promise  to  pay.  Routhdge  y .  Bamsay, 
568  ;  Dodwm  y.  Mackey 572,  n. 

2.  Acknowledgment    to    third    person — 8  Geo.  IV.   c.    16. 

Grenfell  y.  GirdksUme    , 476 

3.  Legacy  payable  out  of  personal  estate.    Sheppard  y.  Duke, 

319 ;  Prior  v.  H(^nihlow 399 

4.  Mistake,  action  to  recover  money  paid  under— Time  from 

which  limitation  begins  to  run.     Brookshank  y.  Smith    .         .  346 

5.  Ttnascertained    debt— Recital  in  deed  whether,    coupled 

with  evidence  of  amount,  sufficient  to  take  debt  out  of  statute. 
Cheslyn  Y.  Dalby 384 

6.  Real  Property  Limitation  Act — Debts   charged    on  real 

estate — Bond  debt— Acknowledgment  signed  by  agent  of  trustee  in 
his  presence  —  Real  Property  Limitation  Act.  Lord  St,  John  y. 
BoughUm 224 

LUNACY— 1.  Commission  of— Undertaking  by  petitioner's  solicitor 
to  pay  under-sheriff's  fees.    Ex  parte  Bodenham      ....     799 

2.  Pine  levied  by  lunatic— Right   of  heir-at-law  to  relief 

against.     Murley  y.  Sherren 720 

MAINTENANCE— Agreement  by  solicitor  to  save  client  harmless 
from  costs  of  suit  on  terms  of  retaining  half  of  sums  recovered. 
In  rf  Masters 816 

And  aer  Fraud  and  Misrepresentation,  5. 
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PRINCIPAIi  AND  AGENT  ^  Authority  of  agent  —  Principal 
indebted  to  agent — ^Agent  authorised  to  receive  money  due  to 
principal — Mode  of  payment — ^Payment  otherwise  than  in  cash. 
Barker  v.  Greenwood •         .    431 

PRINCIPAL  AND  SURETY— 1.  Judgment  against  and  com- 
promise with  surety— Subsequent  suit  against  principal— Plea  of 
payment  by  surety.    Field  v.  hobin^ 499 

2.  Promise  to  answer  for  debt  of  another — Consideration  most 

be  expressly  shown  or  inferred  in  written  memorandum.  Raike%  v. 
Todd 7dl 

PRORATE  DITTY.     See  Revenue. 

RATE— Sewers  rate— Distress— Direction  to  distrain  on  goods  of 
A. — ^Distraint  on  goods  of  A.'8  tenant  —  Justification  —  General 
authority  as  collector.     SabouHn  v.  NeaU 822 

And  Bee  Poor  Law. 

REVENUE — Probate  duty — Indian  Government  notes— Conver- 
sion into  stock  registered  in  England — Conversion  not  completed  at 
time  of  death.     Pearse  v.  Pearse 279 

RIVER — Obstruction  of  navigable  river— Weir  appurtenant  to 
fishery— Crown  grant  before  time  of  Edward  I. — ^Presumpuon  of 
grant.     Williama  v.  Wilcox 595 

SETTLEMENT  (MARRIAGE)-!.  Indian  pension  secured  to  wife 
— Covenant  to  pay  annuity  to  wife  equal  to  cunount  lost  to  her 
through  failure  of  pension  *'  from  whatever  cause."   Taylor  v.  Hosmuk 

92 

2.  Policy   of  insurance — Bonus — Bankruptcy  of  husband — 

Right  of  husband's  assignees  to  bonus  on  his  death.    Parker  v.  BoU 

269 

3.  Portions — Shares  of  deceased  children — ** Payable"  con- 
strued **  vested."    MooaUa  y.  Lindo 186 

SHARES — Shares  in  the  Chelsea  Waterworks  Company  are  personal 
property.     Bligh  v.  Brent 420 

SHIP  AND  SHIPPING— 1.  Collision— NegUgence  — Ship  under 
charter— Liability  of  owners — Crew  engaged  by  owners  and  paid 
by  charterers.     Fentoti  v.  City  of  Dublin  Steani  Packet  Co..        .        .    743 

2.  EUnority  owners — Application  to  restrain  sailing — Juris- 
diction— Company — Delegation  of  management  to  certain  members 
of  company — Intention  to  send  ship  on  voyage  of  which  some 
members  disapprove.    Mihs  v.  Thomas 320 

SOLICITOR— 1.  Costs— Action  for  —  Statutory  period  between 
delivery  of  bill  and  commencement  of  action — How  month  to  be 
reckoned.     Blunt  v.  Healop 664 

2.  Mortgage  taken  for  amount  of  bill— Account  pre- 
viously agreed  to  by  client — Client  questioning  bill  on  redemption 
of  mortgage.     Wragg  v.  Denham 366 

3.  Mortgage  for  costs  and  advances  obtained  by  solicitor 

as  part  of  arrangement  for  procuring  further  advance  —  Debt 
previously  barred  by  statute— Agreement  to  settle  amount  by 
arbitration.     Chcalyn  y.  Dolby 384 
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SOLICITOB — 4.  Coats  —  Lien  —  Administration  suit  —  Papers 
coming:  to  solicitor's  hands  for  purposes  of  suit  and  for  general 
purposes.     WarbtirUm  v.  Edge 296 

5.  Taxation  of  costs — Agreement  to  save  client  harm- 
less in  consideration  of  share  of  sums  recovered — Maintenance — 
Application  for  taxation  by  real  plaintiff  suing  in  name  of  another. 
In  re  Masters 816 

6.  Undertaking— Commission  of   lunacy  —  Undertaking  by 

petitioner's  solicitor  to  pay  under-sheriffs  fees.     Ex  parte  Bodenham 

799 

7.  Undue  influence— Purchase   from   client— Estate  not    in 

possession — ^Kaintenance.    See  Fraud  and  Kisrepresentation,  5. 

STATUTE— 1.  Compulsory  powers — ^Deviation  from  undertaking 
aiithorized — Injunction.     Lee  y.  Mibier 463 

2.  Time  for  performance  of  act  required  by  statute.    R.  v. 

Justices  of  Shropshire 546 

TITHES— Will— Devise  of  lease  for  lives— Condition— Payment  of 
tithes— Purchaser  for  value— Constructive  notice  of  trusts  of  will. 
Webb  V.  Lugar 407 

TBESPASS— 1.  Driving  sheep  into  highway  —  Escape  through 
defect  in  fence — Pleading— Replication.     Carruthers  v.  Hollis      .    517 

2.  Party  wall— Action  brought  for  damage  to  whole  wall- 
Pleading.    Murly  y.  McDemwtt 523 

TRUST- 1.  Breach  of  trust.    See  Charitable  Trust,  1. 

2.  Trustee,    action    against  —  Costs — ^Disclaimer— Defendant 

although  disclaiming  remaining  party  until  hearing.    Bray  y.  Wetst 

278 

3.  Precatory  trust.    £f«e  Will. 

4.  Will— Direction  that  trustees  and  tenant  for  life  shall 

continue  to  employ  particular  agent  to  manage  estates — ^Whether 
creating  trust  in  agent's  favour.    Shaw  y.  Lawless         .  .41 

5.  Words  passing  trust  estate.    See  Will,  23—27. 

UNDUE  INFLUEHCE.    See  Fraud  and  Misrepresentation,  5. 

UlTIVERSITY— Customary  privilege.    See  Licensing. 

VOLUMTARY  COITTEYANCE— Limitation  without  considera- 
tion —Void  against  subsequent  purchaser  for  valuable  consideration 
under  27  Eliz.  c.  4.    Doe  y.  Bolfe 687 

VENDCR  AND  PX7RCHASER— 1.  Deed  of  covenant— Restrictive 
covenant — Building  scheme— Land  sold  in  lots— Sub-purchasers  of 
two  lots  not  executing  deed— Notice  of  covenant — Estoppel.  What-- 
man  y.  Qibson       .        • 214 

2.  Misdescription— Error  as  to  quantity  of  land  sold— Orounds 

for  setting  aside  sale.    Price  y.  North 470 
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VSMDOB  AJID  PUBOHAfiKR— 3,  Title^Partnership  property— 
(Contract  by  representatives  of  deceased  partner  for  sale  of  moiety  of 
firm's  real  property— Obligation  to  ftimish  usual  abstract  of  title. 
Mom'9  V.  Ktartley 379 

4.  Unpaid  purchase-money —laen  —  Karriage   settlement — 

Purchaser  for  valuable  consideration— Notice.    Iktvie»  t.  Thimaa    399 

WATS&WOBX8— Shares  in  the  Chelsea  Waterworks  are  personal 
property.     Bligh  v.  Brtnt    .        • 420 

WILL — 1.  Ambiguity— Mistake  in  Ohristian  name  of  devisee — 
Parol  evidence  to  explain  ambiguity.    Bradshaw  v.  Bradshaw      •    348 

2.  Annuity — Joint  lives — Survivorship.  Eales  v.  Cardiyan    266 

3.  Time  firom  which  azmuity  runs — Payable  out  of  corpus 

where  income  insui&cient.    Stamper  v.  Pickering     ....    201 

4.  Charge  of  debts  and  legacies — Power  to  raise  money  for 

payment  by  sale  or  mortgage  of  real  estates — ^Discretion  of  executor. 
Thomas  v.  AU.-Gen 4d4 

5.  Children — ^Portions — Maintenance — ^Payment  of  income  of 

children's  shares  to  wife  during  minorities.    Hadow  v.  Hadvw    .    281 


6.  Trust  for  maintenance— Oift  to  children  living  when 

oungest  child  attains  81— Child  subsequently  dying  without  issue. 
'uime  T.  Hidme 326 


7. Oiff  for  maintenance  of"  infiant  great-nieces — ^Income 

of  deceased  infant's  share.     Webby.  Kelly 288 

8.  ''Issue  "read  as  '' children"— Grandchild— Issue  of 

child  dying  before  date  of  will.    Pedy.  Catiow  .263 

9.  ''Cousins"  held  to  mean  first  cousins  only.     CaldecoH  v. 

Harrison 285 

10.  "  Debts  due  at  my  decease  "—Testatrix  entitled  to  son's 

residuary  estate — ^Whether  passing  under  gift  of ' '  debts  due."    Bain- 
bridge  y,  Bainbridge       172 

11.  Devise — Condition — GKft  over  on  breach  of— Notice — No 

forfeiture  where  devisee  heir-at-law.    Doe  y.  Crisp  723 

12.  Devise  of  lands  "to  be  sold  by  my  executors  in  trust" 

— ^Power  or  legal  estate.    Doe  t.  Shotter 788 

13.  Direction  to   employ  particular  person  as  agent.      See 

Trust,  4. 

14.  Election — Legacy  declared  to  be  in  satis&ction  of  other 

claims — Claim  for  legacy  under  another  will — Parol  evidence.    Dixon 
V.  Samson 459 

15.  Executors,  gift  to  -"  Handsome  gratuity" — ^Uncertainty. 

Jubber  y.  Jubber 291 

16.  Lease  for  lives— Notice.    See  Tithes. 

17.  Legacy — Condition — Legacy  to  be  claimed  within  year 

of  testatrix's  death — Claimant  ignorant  of  testatrix's  death  until 
year  had  expired — "  Or  "  read  as  "  and."    Hawkes  v.  Baldwin     .    256 


